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Patterson  v  The  United  States 2  Wheaton,  225 415 

Paxton  V.  Baird 41  W.  H  ,  88  309 

Pellecatv.  Angell 2  C.  M.  &  R  ,  311 484 
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Platz  V.  Cohoes 89N.  Y.,  219 220 
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Prince  8  Case L.  R  ,  2  C.  C.  R  ,  154 394 

•   Q. 

Queen  The,  v.  Clarence 22  Q.  B.  D  ,  23    404 

Queen  The,  v.  Ipswich  Union 2  Q  B.  D.,  270 11 

Queen  The,  v.  Latimer 17  Q.  B.  D.,  359 398,  404 

Queen  The,  v.  Martin  8  Q.  B  D..  54 404 

Queen  The,  v.  Montminy 29  S  C.  C,  484 43 

Queen  The,  v.  Snow 3  Ge  dert  &  Ox'ey,  373 284 

Queen  The,  v.  Tolson 23  Q.  B.  D.,  168 229 

Queen  The,  v.  Troop 30  N.  S.  R.,  339 524 

Queen  The,  v.  Walsh I  Q  B.  D.,  23 404 

Queen  The,  v.  Ward L.  R.,  1  C.  C.  R.,  358 402 

R. 

Radley  v.  London  &  N.  W.  Ry.  Co. ...  1  App.  Cas  ,  754 306 

Redgrave  v.  Hurd 20  Ch.  D.,  1 . .     195 
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R.  V.  Bishop 66  Q.  B.  D.,  269 396 

R  V  Forbes 10  Cox,  362 233 

R.  V.  Gordon 1  East.,  P.  C,  295,  380 231 

R.  V.  Gray 17  Cox,  Cr.  Cas..  299 416 

R.  V.  Haley 3  N.  S.  R.,  831 414 

R.  V.  Phinney  (2) 7  Can.  Cr.  Gas.,  280    424 

R  V.  Prince L   R.,  2  C  C.  R  ,  164 229,  404 

R.  V.  Rechette ' .   3  C^mp.,  68 236 

R.  T,  Sparrow Bell's  C.  C  ,  298  416 

R.  V.  Simons Sayer's  Keps  ,34 414 

R.v.Tolson 23Q    B.  D.,  168 406 

R.  V.  Woodfall 6Burr.2661    421 

R.  T.  Woolner ...  1  Moo  ,  C.  C  ,  334 231 

Rosev  Beiyea I  Hannay,  N.  B.,  107 222 

Russell  V.  Pi  ench 280.R.,216 240 


Saunders  v.  Sun  Life  Assurance  Co.  of 

Canada (1894)  1  Ch.,  637 64 

Selby  T.  Jackson 6  Beav  ,  192 : 469 

Shadgett  V.  Clipson 8  East ,  328 226 

Shaw  V  Reckitt (1893)  1  Q.  B  ,  799 350 

Sheba  T.  Tmbshawe (1892)  1  Q.  B.,  680 309 

Sherrasv.  De  Rutzen (1896)1  Q.  B.,  918 232,  396 

Shields  V.  Yonge ]6Ga..349 83 

Shurattv.  Benily 2  M.  A  K.,  149 466 

Smith  T.  SiBsiboo  Pulp  Co 36  N.  8.  R.,  348 240 

Smith  V  Stuart 77  L.  T.  N.  8  ,  129 460 

Smith  T.  Wilson 4C  P.  D  ,  392 314 

Soloman  v.  ManhatUn  Ry  Co 103  N.  Y..  439 92 

South  An.erican  A  Mexican  Ry  ,  in  re  . (1895)  1  Ch.,  37 .378 

Southcote  y.  Stanley 1  H.  A  N,  249 139 

Spencer  ▼.  Goter I  H.  BL,  78 421 

Spragne  ▼.  Besant 3  Man.,  619 240 

SUmford  y.  Smith (1892)  1  Q   B.,  769 i .     163 

SUnlev>.  Bircher 73  Mo.,  246 83 

Stansfield  v  PorUmouth 4  C.  B.  N.  S.,  120 134 

Stephens  V.  Barrett I  Mason,  170 416 

Stephenson  V.  W.J.  Rodgers 16  L  T.  R  488 

Stephenson  t.  Weir 4  Ir.  L  R.,  C.  L.,  372 316 

Stevens  V.  Woodward    6Q.B.  D.,318 128 

Stewart  v.  Tispenard 26  Wend..  300 460 

Stilk  V  Myrick 2  Camp  ,317  334 

Sullivan  v.  Union  Pac.  Ry.  0> 3  Dill.,  334 83 

Swain  v.  Bringeman (1891)  3Ch  ,  233 468 


Taylor  V.  Cunimings 27  S  C.C..589;  29  S.  C.  C  .  337. .   166 

Tetley  V  Taylor 1  E.  A  B.,  640 356 

Thompson  V  London  County  Council  ..(1899 U  Q  B.,  845 323 

Thome  v,  Cami (1895)  A.  C,  1 1     249 

Thrussel  V.  Handyside 20  Q  B.  D..3o9 135 

ToUhausen  V.  Davies 57  L  J.  Q.  B.  ;  68  L.  J.  Q.  B.,  98. .   J37 

Torrance  V.  Cratchley 31  0.  R.,646 240 

Tregov.Hunt    (1896)  A.  C,  7 49 

Tutfv.  Warman 2  C  B.,  N.  S.,  740 92 

Turton  V.  Turton 42Ch.D.,128 53 

Tweddlev.  Atkinson 1  B.  A  S.,  393 534 
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Vansiturt  V.  Taylor 4E.  &B.,914 11 

*•  Vera  Cruz,"  The 10  App  Gas.,  69 87 

Vernon  V.  Cooke 49  L.  J  ,  Q.  B  ,  767 287 

Vint  V.  Hudspeth 29  Ch.  D..  322 379 

W. 

Welch  V.  Mesaon 6  Gray,  605 220 

Wells  V.  Lindop 15  O.  A.  R.,  695 540 

Werte  k  Go.  v.  Golquhoon 20  Q    B.  D.,  753 489 

Westv.Gahill 153  U.  S  ,  85 226 

Weston  V.  N»  w  York  Elevated  Road  Go.73  N    Y.,  695 257 

Whalen  v.  Hevirson    Irish  Reports,  6  G;  L  ,  283 219 

Wheelock  V.  Morrison 7  N   8.  R  ,  3:e 151 

White  V.  Williams 48  N.  Y.,  344    • 65 

Williams  v.  Bird 34  Sol.  Jour  ,  3»7 25a 
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REPORTS    0F    CASES 

DRCIDKD  IS    THE 

SDPREME  COURT  OF  NOVA  SCOTIA. 


Dominion  Iron  and  Steel  Co.    v.    McDonald. 

Before  Ritchie,  TowNSHCMt)  and  Meagher,  J  J. 

Statute — Error  in  printing — Effect  of  amending  Act — Absence  of  words 
giving  retrospective  effect. 

The  Assessment  Act,  R.  S.,  (1900),  c.  73,  s.  4,  sub  sec.  (p),  by  the 
accidental  insertion  of  the  word  ^'exempted",  rendered  liable  to 
assessment  property  .of  the  plaintiff  company,  wl)ich  had  previ- 
ously been  exempted.  It  was  admitted  that,  the  word  imposing 
the  liability  was  net  contained  in  the  manuscript  revision  of  the 
statutes,  but  was  inserted,  by  error,  in  the  printed  copy,  deposited 
in  the  office  of  the  Provincial  Secretary,  which,  it  was  declared, 
by  the  Act  respecting-  the  Revised  Statutes,  Acts  of  1900,  c.  44,  s.  5, 
should  be  held  to  be  the  original.  By  an  act  of  the  following  year, 
(Acts  of  1902,  c.  25\  the  error  was  corrected,  by  striking  out  of  s.  4, 
sub.  sec.  (p)  of  c.  73  of  the  Revised  Statutes,  the  word  ••  exempted.' 

Heldn  that,  by  this  amendment,  the  court  was  precluded  from  coming  to 
the  conclu^ion  that  the  insertion  of  the  word  *' exemfSted,"  in  the  • 
chapter  of  the  Revised  Statutes,  amended,  was  a  mistake,  and 
inserted  and  printed  accidentally,  it  being  assumed,  in  the  amending 
act,  that  the  section  amended  was  in  full  force  and  effect  from 
the  time  it  came  into  operation,  the  amendment  being  one  that 
would  be  out  of  place  if  the  legislature  had  intended  from  the  first 
that  the  word  should  not  be  there. 

Held,  further,  that,  in  the  absence  of  words  giving  the  amendment  a 
retrospective  effect,  it  could  not  be  so  read,  and  that  the  act,  ars 
amended,  would  only  apply  to  future  assessments. 

Held^  further,  the  liability  of  the  plaintiff  company  having  been  fixed 
by  R.  S.,  c.  73,  and  there  having  been  no  appeal,  that  the  amend- 
ment would  not  have  the  effect  of  preventing  the  collection  of  the  rate 
complained  of. 

This  was  an  action  brought  by  the  plaintiff  company, 
claiming  the  return  of  an  engine,  levied  upon,  by  defendant, 
under  the  provisions  of  the  Revised  Statutes  of  1900;  c.  73. 

Plaintiff  company  was  lessee  of  property  belonging  to 
the  Dominion  Coal  Company,  including  road  bed,  rolling 
1 — N.  S.  R.  37. 
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stock,  etc.,  in  connection  with  the  railway  system,  known  as 
the  Sydbey  and  Louisburg  railway,  used  exclusively  for 
railway  purposes,  viz.,  the  carrying  of  coal  from  the  mines, 
leased  to  plaintiff,  and  also  passengers  and  freight. 

Previously  to  the  coming  into  force  of  the  Revised 
Statutes  of  1900,  the  property  leased  to  plaintiff  was 
exempt  from  taxation.  Under  chapter  73  of  the  Revised 
Statutes  of  1900,  the  property  was  assessed,  and  notice 
given,  and  no  appeal  asserted  from  the  assessment,  or  any 
part  thereof.  The  assessment  roll,  as  finally  passed,  was 
certified,  and  estimates  made,  by  the  municipal  council,  of 
amounts  required  for  the  current  year,  based  upon  the 
aaaeismei^t  roll,  as  so  passed  and  certified. 

In  a  case  submitted  to  the  court,  for  the  purpose  of 
determining  the  liability  of  the  plaintiff  company  to  assess- 
ment, the  foregoing  facts  were  set  out. 

The  ciBuae  also  contained  the  following  paragraphs : 

The  said  chapter  73  of  the  Revised  Statutes,  (1900),  is 
a  reviaiifi,  classification,  and  consolidation  of  said  chapter 
6  of  the  statutes  of  Nova  Scotia  for  the  year  1895,  and 
such  revision,  classification,  and  consolidation  is  contained 
in  the  report  of  the  commissioners  appointed  to  revise, 
classify,  and  consolidate  the  public  general  statutes  of  Nova 
Scotia.  Such  report  of  the  said  commissioners  was  made 
in  writing,  and  not  printed,  and  did  not,  and  does  not, 
contain,  in  section  4,  sub  section  (p)  of  said  chapter  73,  so 
revised,  classified,  and  consolidated,  as  aforesaid,  the  word 
"  exempted."  The  said  word  was,  however,  written  in  lead 
pencil  in  the  margin  of  the  said  report,  opposite  said  sub 
section,  with  a  mark  of  interrogation  after  it.  by  some 
person  unknown,  and  not  by  any  of  the  commissioners 
appoint^  to  revise  the  said  statutes.  The  said  word 
"exempted"  was  not  inserted  in  said  report  by  an}' 
alteration  or  amendment  made  by  said  commissioners, 
but  the  said  word  "  exempted  "  was  printed  erroneously 
and  accidentally. 

The  Revised  Statutes  of  Nova  Scotia,  (1900),  were 
duly  brought  into  force  on  the  first  day  of  February,  1901, 
by  virtue  of  a  proclamation  of  the  lieutenant-governor  of 
Nova  Scotia,  in  council,  duly  made,  and  dated  the  24th  day 
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of  December,  1900,  under  and  by  virtue  of  the  provisions 
of  chapter  44  of  the  Acts  of  the  Province  of  Nova  Scotia 
for  the  year  1900. 

The  whole  of  the  said  report  of  said  commissioners  ^as 
printed,  pursuant  to  section  2  of  said  chapter  44  of  the 
Acts  of  Nova  Scotia  for  the  year  1900 ;  also,  the  acts  and 
parts  of  acts  referred  to  in  section  2  were  incorporated 
with  the  chapters  referred  to  in  said  section,  and  the 
amendments  of  said  section,  referred  to,  were  made  therein, 
and  the  schedule,  "  A,"  referred  to  in  said  section,  amended 
accordingly.  A  printed  roll  of  said  chapters,  and  amended 
schedule,  referred  to  in  section  5  of  said  chapter  44,  was 
duly  attested  under  the  signature  of  the  lieutenant- 
governor,  and  countersigned  by  the  provincial  secretary, 
and  deposited  in  the  oflSce  of  the  provincial  secretary, 
pursuant  to  the  provisions  of  section  5,  of  chapter  44,  and, 
after  such  deposit,  as  aforesaid,  the  governor-in-council 
duly  made  a  proclamation,  hereinafter  referred  to,  which 
is  contained  in  pages  3  to  5,  inclusive,  of  volume  1  of  the 
Revised  Statutes  of  Nova  Scotia,  (1900),  and  is  hereby 
referred  to,  by  the  parties  hereto,  and  made  a  part  of  this 
case.  The  said  printed  roll  contained  said  chapter  73,  but 
subsection  (p)  of  section  4  thereof  contained  the  following 
word:  **  exempted,"  as  will  appear  on  reference  to  said 
chapter,  at  page  621  of  volume  1  of  the  said  Revised 
Statutes,  and  the  said  chapter  73,  as  printed  in  said 
Revised  Statutes,  is  a  true  and  correct  copy  of  the  roll,  so 
printed  and  deposited,  as  aforesaid. 

By  chapter  25  of  the  acts  of  the  province  of  Nova 
Scotia,  for  the  year  1902,  it  is  enacted  that  the  said  word 
'  exempted  "  be  stricken  out  of  the  said  sub  section  (p)  of 
section  4  of  the  said  chapter  73  of  the  Revised  Statutes 
of  1900,  and  said  chapter  25  was  passed  on  the  27th  da^' 
of  March,  1902. 

The  engine,  for  the  recovery  of  which  this  action  has 
been  brought,  was  duly  seized,  and  levied  upon,  under  a 
warrant  of  distress,  issued  against  the  plaintiff,  and 
directed  to  the  defendant,  a  collector,  commanding  him  to 
levy  upon  the  goods  of  the  plaintiff  a  certain  sum,  and  thci 
said  engine,  at  the  time  of  such  \e,vy,  was  the  property  of 
the  plaintiff.  The  said  warrant  was  issued  in  respect  of 
rates  and  taxes  upon  ''the  property"  for  the  year  1902, 
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the  liability  for  the  payment  of  which  is  denied  by  the 
plaintiff. 

The  question  for  the  opinion  of  the'  court  was  whether 
"  the  property  "  of  the  plaintiff  so  seized,  was  exempted 
from  taxation  under  said  assessment,  hereinbefore  set  out. 

1904,  January  25th.  H.  A,  Lfrvetf,  for  plaintiff.— Pre- 
vious to  Revised  Statutes,  1900,  "railways"  were  exempt 
from  taxation.  By  the  insertion  of  the  word  "  exempted  " 
where  it  is  found  in  c.  73,  s.  4,  sub.  sec.  (p),  defendant  claims 
the  right  to  tax  the  railway,  and  the  property  W8w  assessed 
under  this  provision,  but,  before  the  rate  was  fixed,  the 
word  "  exempted "  was  struck  out  of  the  act.  Acts  of 
1902,  c.  25.  The  word  "exempted  "  was  never  a  part  of 
the  Revised  Statutes.  The  court  can  look  at  the  records, 
or  any  other  sources  of  information,  to  see  what  the 
statute  is.  It  is  admitted,  in  the  case,  that  the  word  was 
never  inserted  by  any  authorized  person.  Oardiner  v.  The 
Collector,  6  Wall.  U.  S.,  449,  at  508,  511.  Acts  of  1900, 
c.  44.  There  is  nothing  making  the  printed  statute,  or  the 
printed  roll,  conclusive  evidence  of  the  terms  of  the  statute. 
No  obvious  misprint  in  a  statute  will  be  taken  into  account 
in  construing  the  statute.  Hardcastle  on  Statutes,  pp.  75, 
446;  Laird  y.  Briggs,  19  Ch.  D.,  22;  Everett  v.  Wdls, 
2  M.  &  0.,  277  ;  Central  Bank  v.  York  15  O.  R.,  629  ; 
Regina  v.  Strachan,  L.  R.  7  Q.  B.,  465;  C,  P.  Raihuay 
Co.  V.  Robinson,  14  S.  C.  R,  105,  at  121.  This  property 
had  always  previously  been  exempted,  and  the  word 
"exempted"  occurs  in  a  section  dealing  with  property 
exempted  from  taxation.  On  a  proper  construction  of 
section  4,  sub.  sec.  (p),  the  property  is  exempt.  The  section 
m  ns  exempted  by  the  Assessment  Act  of  1895,  which 
was,  at  that  moment,  to  be  replaced  by  the  Revised 
Statutes.  The  policy  of  the  legislature,  in  enacting  the 
Revised  Statutes,  was  not  to  make  new  law,  but  merely  to 
perpetuate  the  existing  law.  R.  S.  1900,  c.  44,  s  s.  10,  12. 
It  is  clear  that  the  legislature  did  not  refer  to  property 
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to  be  exempted  by  act9  Rubtteqaently  to  be  passed. 
Wright  v.  Oakley^  46  Mass.,  406 ;  Endlich  on  Statutes, 
8.  490;  License  Commisaion^rs  v.  Frontenac,  14  0.  E.,  745; 
Hardcaatle  on  Statutes,  p.  326  ;  In  re  Budgett,  (1894), 
2  Ch.,  557  ;  Brovm  v.  MeLachlan,  L.  R.  4  P.  C,  543,  at 
550 ;  Lord  Ballantyre  v.  Clyde  Navigation  Co.,  6  App. 
Cas.,  273  ;  Huffaur  v.  North  Staffordshire  Ry.  Co.,  (1894), 
2  Q.  B.,  821.  The  property  was  exempt  immediately 
upon  the  passing  of  the  Act^  of  1902,  c.  25.  Am,  & 
Eng,  Ency,  of  Law,  vol.  26,  p.  12.  Taxation,  as  referred 
to  in  that  statute,  is  a  different  thing  from  assess- 
ment. The  a^essment  is  merely  a  valuation  of  property 
which  the  parties  consider  subject  to  taxation,  but  there  is 
no  liability  until  the  rate  is  fixed.  When  an  act  is  repealed, 
it  must  be  considered,-  except  as  to  transactions  past  and 
closed,  as  if  it  had  never  existed.  Surtees  v.  Allison,  9 
B.  &  C,  752.  (Meagheu,  J.,  referred  to  Attorney -General 
v.  Reynolds,  27  N.  S.  R  184  :  (1896),  A.  C.  240.)  Regina 
v.  Mawgan,  8  Ad.  &  EL,  496  ;  Gwynne  v.  Dreimtt,  (1894), 
2Ch.  616;  Charringfon  v.  Meathevingham,  2  M.  &  W., 
142,  at  228. 

J.  A.  Chisholm,  for  defendant. — Section  4,  of  chapter 
72  of  the  Revised  Statutes,  sub-section  (p),  is  to  be 
read  with  the  word  *'  exempted "  in  the  sub-section. 
The  difference  in  phraseology  between  this  sub-section 
and  the  preceding  one  (o)  is  to  be  noted,  (o)  refers  to 
any  property  exempted  "  by  any  act  of  the  legislature ;" 
(p)  speaks  of  exemption  "  under  the  authority  of  any 
act  of  the  legislature,"  not  exemption  by  any  act  of 
the  legislature.  It  does,  therefore,  not  mean  the  statute 
of  1893,  or  any  other  statute  directing  exemption  of  the 
property,  but  must  have  been  intended  to  cover  the  case 
where  the  act  of  the  legislature  committed  to  the  municipal 
authorities  the  power  to  make  such  exemption,  if  they  so 
decided. 

There  are  statutes  of  the  legislature  which  empower 
the  municipal  bodies,  by  resolution,  to  make  exemptions 
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from  taxation,  ^nd  the  legislature,  in  u^sing  the  word 
"exempted,"  intended  to  preserve  exemptions  of  that  kind, 
if  made  by  the  municipalities.  There  is  no  other  provision 
in  section  4  that  would  preserve  such  an  exemption  in  the 
case  of  a  railway.  It  cannot  be  claimed  that  the  plain titf 
company  was  ever  exempted  "  under  the  authority  "  of  any 
statute,  although  it  may  have  been  exempted  by  some  act 
of  the  legislature. 

If  plaintiffs  theory  is  correct,  that  the  word  **act"  in  sub- 
section (p)  means  the  repealed  act  of  1893,  then  "act"  in 
sub-section  (o)  has  the  same  meaning,  and  this  property  is 
'*  specifically  exempted  from  taxation  "  by  the  Act  of  1895. 

It  is  submitted  that  the  scheme  of  section  4,  of  chapter 
78,  as  oritjinally  passed,  is  that  there  should  be  no  exemp- 
tions of  factories,  railways,  or  such  works,  supposed  to  be 
for  the  benefit  of  the  public,  except  such  as  were  specific- 
ally provided  for  by  the  legislature,  making  no  general 
exemption,  but*leaving  each  case  to'be  dealt  with  by  itself. 

The  Act  of  1895  exempts  all  railways  in  operation 
under  the  authority  of  the  legislature ;  the  Revised 
Statutes  declare  exempt  only  those  railways  that  are 
exempted  under  the  authority  of  the  legislature. 

It  will  be  noticed  that  the  same  principle  is  adopted, 
and  practically  the  same  language  used,  in  sub-section  (r), 
in  reference  to  debentures. 

It  is  not  necessary  to  go  through  all  the  statutes  deal- 
ing with  different  railways  to  find  cases  that  will  come 
within  the  exemptions.  The  legislature  was  simply  saying : 
"  If  there  is  any  property  exempted  by  statute,  and  any 
railway  that  has  been  exempted,  under  the  authority  of 
the  legislature,  those  exemptions  are  continued." 

It  might  bo  a  difKcult  question  to  determine,  in  many 
cases,  whether  the  effect  of  the  statutes  relating  to  a 
certain  railway,  "granted  or  authorized  exemption  from 
taxation."  In  (\nnity  ttf  AnnnjHtlis  v.  W.  <!;  ^4.  Rnilwmj, 
2  N.  S.  Dec,  397,  at  p.  400,  it  seenjs  to  have  been  consid- 
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ered  that  a  provisiou  that  the  laud  required  should  be 
furnished  gratis  was  inconsistent  with  the  right  of 
taxation. 

The  cases  cited  with  respect  to  the  continuity  of  acts, 
which  have  been  considered,  and  repealed  by  the  coining 
int^  force  of  the  consolidated  acts,  decide  only  that  there 
never  was  a  moment  in  which  the  Assessment  Act,  either 
in  its  original  or  in  its  amended  form,  was  not  in  force. 
As  pointed  out  in  Endlich,  section  490,  to  hold  otherwise 
would  be  to  affect  the  validity  of  acts  done  undet  the 
repealed  act. 

Wright  v.  Oakley,  46  Mass.,  400,  and  the  other  cases 
cited  on  the  other  side,  decide  that  there  was  no  space  of 
time  between  the  former  and  the  later  act,  during  which 
•the  rights  of  parties  under  the  former  act  would  lapse. 

In  the  case  of  Brown  v.  McLachlan,  L  R.  4  P.  C,  543, 
it  w&s  sought  to  extend  the  operation  of  the  Act,  as 
amended,  to  a  class  of  persons  not  previously  subject  to 
the  act,  and  the  court  declined  to  do  so,  because  the  inten- 
tion to  extend  the  act  was  not  shown.  In  thb  present 
case,  we  contend  that  the  intention  of  the  framer  is  showb 
by  the  statute. 

The  Revised  Statutes  came  into  force  on  February  1st, 

1901.  The  property  of  the  company  was  assessed  under 
the  provisions  of  said  chapter.  On  or  before  Decemb  r 
4th  the  rolls  were  revised,  and  notice  of  the  assessAefit 
given  to  the  company.  The  company  asserted  no  appeal 
from  the  assessment.  The  amending  section  was  passed 
on  March  27th,  1902.  The  plaintiff's  contention  is 
that,  assuming  that  the  assessment  was  authorized,  the 
moment  the  amending  statute  was  passed,  the  collection  of 
the  tax  was  no  longer  authorized. 

The  assessment  roll,  containing  the  assessment  of  the 
Dominion  Coal  Company,  was  duly  passed,  by  the  assess- 
ment appeal  court,  on  the  fourth  Tuesday  of  January, 

1902,  and  certified  by  the  clerk,  and  thereupon  became 
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binding  upoD  the  company.  See  Asseaament  Act,  sections 
60,^1.  This  assessment  roll  is,  in  eflTect,  an  adjudication 
that  the  property  in  question  is  liable  to  taxation,  at  the 
value  stated  in  the  assessment  roll,  and  it  is  submitted 
that  a. subsequent  statute,  exempting  from  taxation,  cannot* 
without  verj'  express  language,  be  held  to  relate  back,  and 
nullify  that  adjudication.  There  is  also  a  distinction 
between  repealing  a  whole  act  and  merelj^  repealing  a 
single  clause  in  an  act.  Kelly,  C  B.,  said,  in  Attorney- 
Qpueral  v.  Ltnuploiujh,  8  Ex.  D.,  223  : 

"Thi.s  clause  is  to  be  taken  as  if  it  never  existed,  but 
it  cannot  be  said  that,  where  a  particular  clause  in  an  act 
i.s  repealed,  the  whole  act  must  be  read  as  if  that  clause 
had  never  been  enacted." 

Hardrastlf^.j).  371  : 

"  If  a  right  has  once  been  acquired,  by  virtue  of  some 
statute,  it  will  not  be  taken  away  again  by  the  repeal  of 
the  statute  under  which  it  was  acquired." 

Jhal,  p.  ini  : 

'*  Statuies  ai-e  not  to  be  construed  so  as  to  have  a 
retro«pectivt^  effect,  unless  they  contain  express  words  to 
that  effect." 

Va)if<l(t((rt  V.  Taylor,  4  E.  &  B.,  014.     Parke,  B.: 

*'  I  take  it  to  be  a  clear  rule  of  law  that  the  language 
of  a  statute  is,  jyrhna  fooiv,  to  be  construed  as  prospective 
only." 

Pollock,  C.  B.,  in  Yonn<)  v.  Hojjhe^,  4  E.  &  B.,  76  : 

"  Nothing  but  clear  and  express  words  will  give  a 
retrospective  effect  to  a  statute.  It  would  be  a  most 
dangerous  construction  to  give  a  retrospective  effect  to  a 
statute  by  implication." 

iitieen  s.Tp^n'ich  Vinoii,  2  Q.  R  1).,  271).  Cockburn, 
C.  J. : 

:  "  It  is  a  general  rule  that,  where  a  statute  is  passed 
altering  the  law,  unless  the  language  is  expressly  to  the 
contrary,  it  is  taken  as  intended  to  apply  to  a  state  of 
facts  coming  into  existence  after  the  act." 
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Maxwell,  p.  298 : 

"It  is  a  fundamental  rule  of  English  law  that  no 
statute  shall  be  construed  so  a.s  to  have  a  retrospective 
operation,  unless  its  language  is  such  &s  plainly  to  require 
such  a  construction ;  and  the  same  rule  involves  another 
and  subordinate  rule,  to  the  effect  that  a  statute  is  not 
to  be  construed  so  as  to  have  a  greater  retrospective 
operation  than  its  language  renders  necessary.'* 

In  the  first  place,  it  is  subuiitted  that  taxation  means 
something  more  than  the  levy  and  payment  of  money.  It 
means  all  tlie  means  whereby  the  taxing  power  is  exer- 
cised, (25  A.  &  E.,  p.  12,) — all  the  steps  authorized  by  the 
Assessment  Act.  It  will  not  do  to  say  that,  on  March 
27th,  1902,  the  legislature  declared  that  the  assessment, 
up  to  this,  may  be  valid,  but  hereafter  you  must  not  collect 
the  money.  If  that  were  the  case,  future  assessments,  up 
to  the  same  stage,  would  be  regular,  but  the  rate  must  not 
be  collected,  which  is  absurd.  The  situation,  then,  is  that 
the  legislature,  on  March  27th,  1902,  had  a  valid  assessment 
before  it. 

The  defendant  submits  that  the  amendment  was 
intended  to  apply  to  future  assessments  only. 

If  the  legislature  had  intended  the  amendment  to  apply 
to  the  assessment  of  1901-2,  it  would  have  used  specific 
words  to  show  that  intention.  It  would  have  made  a 
declaration  that  the  amendment  should  be  considered  as 
having  been  in  the  Revised  Statutes.  Having  refrained 
from  making  such  declaration,  it  is  to  be  presumed  that 
the  legislature  did  not  intend  to  touch  that  assessment. 

EncUlch,  section  271,  says: 

"They  (statutes)  are  construed  as  operating  only  on 
cases,  or  facts  which  came  into  existence  after  the  statutes 
were  passed, unless  a  retrospective  effect  be  clearly  intended." 

As  applied  to  this  case,  the  statute  was  not  intended 
to  affect  the  assessment  then  in  progress,  but  all  subsequent 
assessments.  Seal  on  Interpretation,  191-195.  Besides, 
by  chapter  41  of  1902,  passed  the  same  day  as  the  amend- 
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ment,  the  aussessment  roll  was  legalized.  We  can  scarcely 
impute  to  the  legislature  the  intention  to  deprive  the  county 
of  the  right  to  collect  the  tax  after  legalizing  the  asvsass- 
ment. 

1904,  March  8th.  Ritchie  J. — By  section  5  of  chap- 
ter 44  of  the  Acts  of  the  Legislature  of  Nova  Scotia  for 
1900,  entitled  "An  Act  respecting  the  Revised  Statutes  of 
Nova  Scotia,"  it  was  provided  that  a  correct  printed  roll 
of  the  chapters  and  schedule,  as  amended  by  the  Commis- 
sioners, attested  under  the  signature  of  the  Lieutenant- 
Governor  and  countersigned  by  the  Provincial  Secretary, 
should  be  deposited  in  the  oflSce  of  the  Provincial  Secretary  ; 
and  it  was  further  declared  that  such  roll  should  be  held 
to  be  the  original.  A  roll,  printed  and  signed  in  accord- 
ance with  the  above  section,  has  been  iiled  in  the  office  of 
the  Provincial  Secretary.  Such  roll  contains  chapter  73 
of  the  Revised  Statutes,  known  as  "  The  Assessment  Act," 
and,  in  section  4,  subsection  (p),  the  word  '*  exempted  "  is 
printed  after  the  word  '*  operation "  in  the  fourth  line 
thereof.  This  chapter  went  into  operation  on  the  1st  Feb., 
1901. 

It  is  clear  to  me  that,  taking  the  ordinary  reading  of 
the  section  w^ith  the  word  "  exempted  "  in  it,  the  plaintiff 
company  is  not  relieved  from  taxation  in  respect  of  the 
Sydney  and  Louisburg  Railway.  But  we  are  invited,  in 
construing  the  Act,  to  hold  that  the  insertion  of  this  word 
in  the  printed  roll  was  a  mistake,  and  that  the  legislature 
never  intended  that  it  should  be  there. 

The  arguments  urged  on  behalf  of  the  plaintiff  com- 
pany were  strong,  and,  if  there  had  been   no  subsetjuent 
legislation,  they  would  have  been,  to  my  mind,  worthy  of 
I  consideration. 

amendment  made  by  the  legislature  in  1902, 
e  from  coining  to  the  conclusion  that  the  inser- 
vvord  ••  exempted  "  was  a  mistake,  and  inserted 
erroneously  and  accidentally,  as  suggested  by 
unsel. 
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By  an  Act  passed  on  27th  March,  1902,  the  kgislature 
undertook  to  amend  this  sub-section  (p)  of  section  4,  and 
it  was  done  in  these  words  : 

"Section  4  of  chapter  73  Revised  Statutes,  1900,  is 
amended  by  striking  out  of  paragraph  (p)  of  the  said  sec- 
tion the  word  "  exempted." 

If  this  had  been  a  mistake,  as  claimed,  nothing  would 
have  been  easier  than  for  the  legislature  to  have  so  stated, 
and  to  have  declared  that  the  Act  should  be  construed  as 
if  it  had  never  been  inserted.  But,  instead  of  that,  it  is 
assumed  that  the  section  containing  the  word  "  exempted  " 
was  in  full  force  and  effect,  from  the  time  it  came  into 
operation,  and  an  amendment  to  it  was  then  made,  which 
seems  to  me  entirely  out  of  place  if  the  legislature  had 
intended,  from  the  first,  that  the  word  should  not  be  there, 
and  the  insertion  of  it  was  a  mere  mistake,  clerical  or  other- 
wise. 

There  being  no  words  to  give  this  amendment  a  retro- 
spective action,  it  will  not  have  that  effect,  but  will  ohly 
apply  to  a  future  assessment,  if  the  assessment  now  com- 
plained of  had  beep  completed  before  the  amendment  was 
made.  VaTisittart  v.  Taylor,  4  E.  &  B.  914;  Queen  v. 
Ip&vAck  Union,  2  Q.  B.  D.  270 ;  Maxwell,  298. 

The  a.ssessment  was  made  in  November  1901,  and 
notice  thereof  duly  given  in  compliance  with  the  Act. 
The  assessment  roll  was  returned  to  the  Board  of  Revision 
and  Appeal  for  the  Municipality,  and  duly  revised  and 
corrected  by  that  Board,  on  or  before  the  fourth  Tuesday 
of  December,  1901,  and  a  copy  of  the  roll  posted  in  each 
district,  as  required  by  law.  No  appeal  against  the 
assessment  was  ever  asserted  by  plaintiff  company.  The 
court  for  the  hearing  of  appeals  from  this  assessment  met 
at  Sydney  on  the  fourth  Tuesday  of  January  1902,  when 
all  appeals  were  heard,  and  all  the  necessary  alterations 
in  the  assessment  roll  made,  and  the  roll  was  finally  com- 
pleted and  passed,  and  certified  by  the  Municipal  Clerk. 
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This  roll,  so  certified,  was  laid  before  the  Municipal 
Council  on  the  6th  May,  1902,  that  being  the  iirst  meeting 
after  it  had  been  passed  by  the  Court  of  Appeal,  and  certi- 
fied by  the  Municipal  Clerk. 

Section  61  of  the  Assessment  Act  provides  that : 
**  The  Assessment  Roll"  as  finally  passed  by  the  court,  shall 
be  certified  by  the  clerk  as  so  passed,  and  shall,  subject  to 
the  provisions  of  this  chapter,  as  to  appeals  to  the  Council 
or  County  Court,  bind  all  persons  assessed  in  such  roll, 
notwithstanding  any  defect  or  error  therein,  &c.,  &c. 

Section  62  requires  the  roll  to  be  laid  before  the 
Council  at  its  next  regular  meeting,  but  there  seems  to  be 
no  provision  for  any  action  to  be  taken  thereon  by  the 
Council. 

The  references  in  section  61  to  appeals  to  the  Council 
and  County  Court  have  no  bearing  upon  the  questions 
under  consideration,  as  they  only  apply  to  the  appeals  of 
those  persons  whose  names  have  been  added  to  the  assess- 
ment roll  by  the  Court  of  Appeal,  or  their  amounts 
increased  by  that  court. 

After  the  Assessment  Roll  has  been  passed  by  the 
Court  of  Appeal,  and  certified  by  the  Municipal  Clerk,  the 
assessment  is  completed  and  the  liability  fixed,  and  the 
only  thing  remaining  to  be  done  is  the  calculation  of  the 
rate  by  the  Municipal  Clerk  from  the  figures  before  him, 
and  the  collection  of  the  amount  of  the  rate  so  ascertained 
from  the  individual  rate  payers. 

The  liability  of  the  plaintiff*  company  having  been 
fixed  before  the  Act  was  amended,  the  amendment  as  made 
would  have  no  retroactive  effect  so  as  to  prevent  the 
collection  of  the  rate. 

In  the  absence  of  the  slightest  hint  that  such  was  its 
intention,  I  cannot  assume  that  the  legislature  intended  to 
excuse  the  plaintiff'  company  from  the  payment  of  an 
assessment  for  which  it  was  liable,  and  disarrange  the 
whole  assessment  of  the  county,  which  would  not,  in  that 
case,  furnish  enough  funds  to  meet  the  county  expenses. 
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Besides  this,  the  legislature,  on  the  same  day  that  the 
amendment  was  made,  passed  an  Act  legalizing  and  con- 
firming this  among  other  assessment  rolls. 

In  my  opinion  the  property  mentioned  in  the  case 
submitted  to  this  court,  is  not  exempted  from  the  taxation 
imposed  under  the  assessment  set  out  therein. 

Action  disTnissed. 


McNeil    v.    Cullek. 

Before  Weatherbe,  Ritchie  and  Townshend,  J  J. 

Promissory  note — Agreement  set  up  in  ansiver  to  action — Admissibility  of 
evidence  to  vary  terms — Finding  of  trial  judge. 

To  plaintiff's  claim  ag'ainst  the  defendant,  as  maker  of  a  promissofy 
note  for  $28.58,  the  defence  was  .^et  up  that,  in  consideration  ot 
defendant's  forbearance  to  commence  proceedings,  in  the  probate 
court,  for  proof,  in  solemn  form,  of  the  will  of  A.  C. ,  plaintiff  ag-reed 
to  advance  defendant,  on  account  of  a  legacy  to  which  she  was 
entitled,  as  guardian  of  her  infant  children,  a  sum  of  money,  to  be 
expended  in  repairs  to  property  of  her  said  children,  and  that  plain- 
tiff, not  having  (he  money  required  for  that  purpose,  requested 
defendant  to  sig^  a  note  for  the  amount,  which  note  was  indorsed,  by 
plaintiff,  to  a  firm  which  liad  done  a  portion  of  the  repairs,  and  that 
said  note  was  given  on  the  understanding  that  plaintiff  would  pay  it 
when  it  became  due,  and  would  deduct  the  amount  from  the  amount 
payable  to  defendant,  as  guardian  of  her  said  children. 

Held^  reversing  the  judgment  of  the  county  court  judge,  in  defendant's 
favor,  that  defendant,  having  violated  her  agreement,  by  com- 
mencing proceedings  in  the  probate  court,  and  having  succeeded  in 
setting  the  will  aside,  could  not  set  up  the  agreement  as  a  defence 
to  plaintiff's  action  on  the  note. 

Per  Ritchie,  J  ,  dissenting,  that  the  trial  judge  having  found  all  the 
facts  in  defendant's  favor,  one  ground  being  that  the  note  sued  on 
was  accommodation,  there  was  no  reason  for  not  accepting  his  view. 

In  an  action  on  a  second  note^  for  the  sum  of  $150,  defendant,  on  the 
trial,  sought  to  give  evidence  to  show  that  the  note,  although 
expressed  to  be  payable  on  demand,  was  made  subject  to  a  condition 
that  defendant  should  not  be  called  upon,  for  payment,  unless  her 
children  should  die  before  a  legacy,  to  which  they  were  entitled, 
under  the  will  of  A   C,  should  become  payable. 

Held^  affirming  the  judgment  of  the  county  court  judge,  that  the  note, 
being  absolute  on  its  face,  evideuce  could  not  be  given  to  vary  its 
terms,  there  being  no  evidence  to  show  that  it  was  given  on  a 
condition,  or  as  an  escrow,  or  only  to  be  treated  as  a  note  in  a 
certain  event. 
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Appeal  from  the  following  judgment  of  Wallace,  C.  C.  J., 
in  an  action  by  plaintiff  against  defendant,  as  maker  of 
two  promissory  notes : 

In  regard  to  the  promissory  note  for  $238.68,  the 
questions  involved  are  questions  of  fact,  and  I  find  the 
issues  of  fact  in  favor  of  defendant.  Defendant,  as  guar- 
dian of  her  children,  being  about  to  make  certain  repairs 
upon  real  estate  of  her  infant  children,  it  was  agreed 
between  her  and  plaintiff  that  plaintiff  should  furnish  her, 
as  such  guardian,  with  the  money  to  pay  for  the  repairs, 
the  amount  so  furnished  by  plaintiff  to  be  credited  on 
account  of  the  $2,000  agreed  to  be  paid  by  plaintiff  to 
defendant,  as  such  guardian,  as  set  out  in  paragraph  8  of 
the  defence  herein. 

Dealing  next  with  the  promissory  note  for  $150, 
counsel  for  plaintiff,  at  the  trial,  objected  to  the  admiasi- 
bility  of  that  portion  of  the  testimony  of  the  defendant 
which  tends  to  show  that  this  note,  although  expressed  to 
be  payable  "  on  demand,"  was  subject  to  a  condition  that 
defendant  should  not  be  called  upon  for  payment  unless 
her  children  should  die  before  a  certain  legacy  should 
become  payable. 

As  a  question  of  law,  I  must  sustain  the  objection,  and 
exclude  such  testimony.  The  promissory  note  is  absolute 
in  its  terms,  and  no  oral  evidence  can  be  admitted  to  vary 
the  terms  of  the  written  contract  contained  in  the  note. 

I  give  judgment  in  favor  of  plaintiff,  for  the  amount 
of  this  note,  and  interest. 

1903,  November  19th.  W.  A.  Henry,  in  support  of 
appeal. — Evidence  that  the  document  was  not  to  be  effec- 
tive, except  under  certain  circumstances,  is  admissible. 
Commercial  Bank  v.  Smith,  34  N.  S.  R.,  426  ;  Commercial 
Bank  v.  Morrimn,  32  S.  C.  R,  98  ;  BUls  of  Exchange  Act, 
s.  21,  sub  sec.  2.  If  a  bill  is  delivered,  conditionally,  by 
the  maker,  to  the  payee,  there  is  no  transfer  of  the  bill. 
(TowNSHEND,  J.,  referred  to  Lindley  v.  Lacey,  17  C.  B.  N. 
S.,  578  ;  WiUon  v.  Wi^uhor  Foundry  Co.,  33  N.  S.  R.,  21.) 
This  is  not  a  term  of  the  bill.  It  is  an  independent  agree- 
ment. We  are  not  to  be  concluded  by  the  report  of  the 
evidence  subsequently  rejected,  for  it  may  be  that  a  great 
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deal  of  other  evidence,  directed  to  the  same  point,  was 
also  rejected,  upon  the  same  ground,  which  is  not  reported. 
Jeffries  V.  Austin,  1  Str.,  674;  Burke  v.  Delaney,  153 
U.  S.,  228.  A  valid  deposit,  in  escrow,  may  be  made  in 
the  hands  of  the  other  party  to  the  transaction.  The 
note  was  taken  by  plaintitf  merely  as  a  voucher.  Byles 
on  Bills,  pp.  114,  note  (m),  and  115. 

W.  B.  A.  Ritchie,  K.  C,  contra. — It  is  true  that  there  are 
cases,  of  which  BurJce  v.  Delaney  is  an  example,  where  it 
was  not  intended  that  the  paper  should  constitute  an 
agreement  until  the  happening  of  a  certain  event ;  but 
those  are  not  the  facts  in  this  case.  The  verbal  agreement, 
if  there  was  any,  in  this  case,  was  that  the  note  was  not 
payable  on  demand,  which  is  in  direct  conflict  with  the 
w^ritten  instrument.  The  Bills  of  Exchange  Act  does  not 
alter  the  law  in  this  respect.  It  only  declares  that  delivery 
of  a  bill  may  be  shown  to  have  been  "  conditional,  or  for 
a  special  purpase  only."  The  evidence  to  show  that  the 
note  was  not  to  be  payable  if  the  children  attained  the 
age  of  twenty-five,  was  inadmissible.  Moseley  v.  Hand- 
ford,  10  B.  &  C,  729  ;  Ahrey  v.  Crux,  L.  R.  5  C.  P.,  37  ; 
McLaren  on  Bills  and  Notes,  2nd  ed.,  35,  36  ;  HiU  v. 
Wilsaa,  L.  R.  6  Ch.  App.,  888.  Druif  v.  Parker, 
L.  R.  5  Eq.,  187  ;  Stultzman  v.  Yeayley,  32  U.  C.  Q.  B., 
630.  There  wa.s  no  evidence  tendered  which  was  not 
reported.  No  evidence  was  excluded.  Upon  the  evidence, 
the  contract  varying  the  note  has  not  beon  made  out. 
There  is  not  sufficient  to  over-ride  the  effect  of  the  docu- 
mentary evidence  furnished  bj'  the  note  itself.  Hill  v. 
WiUnn,  L.  R.  8  Ch.  App.,  880. 

IF.  A.  Henry,  in  reply. —  In  re  Boys,  L.  R.  10  Eq , 
467. 

W.  B.  A.  Biichie,  K.  C,  in  support  of  cross  appeal. — 
There  was  a  total  failure  of  consideration  for  the  contract 
set  up  by  the  defendant,  under  which  we  were  to  pay 
defendant  S2,000,  and  of  which  it  is  said  the  note  was  part 
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payment.  The  alleged  consideration  was  defendant's 
refraining  from  commencing  proceedings  to  prove  the  will 
in  solemn  form.  Defendant  did  commence  proceedings 
before  action  brought.  The  burden  was  on  the  defendant 
to  plead,  and  prove,  the  performance  of  her  part  of  the 
contract,  as  to  which  we  had  joined  issue.  SoUy  v.  Hind, 
6  C.  &  P.,  316 ;  McLaren  on  Bills  and  Notes,  168-9.  The 
defendant  eannot  approbate  and  reprobate.  Eng,  Rid. 
Ca^.y  v.  3,  pp.  311,  326  to  328.  The  note  in  question  is 
not  proved  to  have  been  part'  of  the  $2,000.  ^  The  $2,000 
was  not  to  be  paid  in  cash,  but  by  discharging  a  mortgage 
on  the  Cullen  property.  The  plaintiff's  affidavit,  on  the 
application  for  leave  to  mortgage  real  estate,  is  absolutely 
inconsistent  with  her  theory  as  to  the  contract  with  plain- 
tiff in  respect  to  the  note.  There  never  was  a  contract 
made  by  McNeil  to  j.ay  defendant  $2,000,  on  condition  of 
her  not  attacking  the  will.  The  burden  was  on  the 
defendant  to  establish  .such  a  contract,  and  the  weight  of 
evidence  is  against  her.  Harris'  evidence  does  not  establish 
such  a  contract. 

W.  A.  Henry,  contra. — It  was  not  necessary  for  us  to 
allege  the  performance  of  a  condition  precedent,  and 
plaintiff  not  having  denied  it,  that  ground  is  not  open  to 
him.  Odgers  on  Pleading,  08.  Our  forbearance  from 
taking  proceedings  for  six  or  seven  months  was  sufficient 
consideration  for  the  note.  The  proceedings  in  the  probate 
court  arose  after  action  brought,  and  are  not  pleaded,  and 
evidence  of  these  proceedings  was  improperly  admitted. 
The  notice  relied  on  by  the  other  side,  as  to  commencement 
of  proceedings,  was  a  mere  threatening  le  ter.  As  to 
consideration.  Home  Life  Asmciation  v.  Widsh,  36  N.  S. 
R.,  73.  We  established  an  agreement  on  the  part  of  the 
plaintiff  to  pay  for  the  repairs  for  which  the  note  was  given, 
and  there  was  consideration  for  this  agreement  in  our  for- 
bearing to  take  action  against  the  will,  until  after  defendant 
had    repudiated    his    agreement    to    pay   for  the  repairs. 
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The  evidence  supports  the  contract  which  we  set  up, 
namely,  the  payment  o£  $2,000  in  consideration  of  our 
forbearance,  and  is  against  the  plaintiff's  contention  that  it 
was  to  be  paid  out  of  the  proceeds  of  the  sale  of  Mrs. 
McNeils  land.  Assuming  that  what  took  place  on  February 
11th  only  amounted  to  an  otter  by  plaintiff,  that  offer  was 
accepted  by  Harris*  letter  of  February  15th,  Want  of 
consideration  is  not  pleaded,  and  no  amendment  having 
been  applied  for  on  the  trial,  the  indulgence  should  not  be 
granted  at  this  stage.  The  findings  of  the  trial  judge  will 
not  be  set  aside  if  there  is  any  evidence  to  support  them. 

W.  B.  A.  liitchie,  K.  C,  in  reply. — The  statement  of 
the  consideration  for  a  contract  is  a  statement  of  fact 
which  must  be  set  out  in  the  pleadings.  The  rule  as  to 
conditions  precedent  is  not  applicable  to  consideration. 
Odffers  on  Pleading,  5th  ed.,  192 ;  BvUen  &  Leake  s  Prece- 
dents of  Pleading,  pp.  51,  97.  We  have  joined  issue  on 
all  that  the  defendants  allege.  There  was  no  objection  to 
the  evidence,  which  was  evidence  under  the  hand  of 
defendant  herself,  and  of  her  counsel,  and,  under  these 
circumstances,  we  should  be  permitted  to  amend  now,  if 
necessary.  The  proceedings  for  proof  of  will  in  solemn 
form  were  begun  before  action  brought,  by  notice  requiring 
the  executors  to  take  out  citation,  given  pursuant  to 
R.  S.  N.  S.,  (1900),  c.  158,  s.  34,  ss.  2  (b).  The  petition 
requiring  proof  in  solemn  form  had  been  signed  and  verified 
before  action  brought.  The  only  contract  set  up  in  the 
plea^lings  is  the  $2,000  contract. 

1904,  March  8.  ToWNSHEND,  J. — This  action  is  on  two 
promissory  notes,  made  by  defendant  to  the  plaintiff,  for, 
respectively,  $150  and  $238.58.  The  county  court  judge 
decided  for  the  plaintiff  on  the  first,  and  for  tlie  defendant 
on  the  second,  against  which  adverse  decisions  each  party 
has  appealed.  We  are  of  opinion  that  his  decision  as  to 
defendants  liability' on  the  first  note,  for  $150,  is  correct, 
2 — N.  s.  R.  37. 
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for  the  reasons  stated.  The  note  being  absolute  on  its 
face,  no  oral  evidence  could  be  received  to  vary  its  terms, 
and  there  is  nothing  in  the  evidence  to  warrant  the  conten- 
tion that  it  was  given  on  a  condition,  or  as  an  escrow,  or 
only  to  be  treated  as  a  note  in  a  certain  event.  On  this 
subject  I  only  refer  to  one  case  cited  at  the  argument, 
Hill  V.  Wilson,  L.  R.  8  Ch.  App.,  888,  at  page  898,  where 
Mellish,  L.  J.,  deals  in  the  same  way  with  a  very  similar 
case. 

The  conclusion  of  the  learned  judge  as  to  the  second 
liote,  for  $238.58,  we  think,  is  erroneous,  and  his  decision 
should  be  reversed,  and  judgment  entered  for  the  plaintiff. 
He  finds  the  issues,  in  fact,  in  favor  of  defendant.  Why 
he  so  finds  he  does  not  explain,  and  it  is  not  very  easy  to 
understand.  The  defendant,  in  paragraph  8  of  the  defence, 
sets  up  that  the  plaintiff,  in  consideration  that  defendant 
would  forbear  from  commencing  proceedings  in  the  probate 
court,  for  the  proof  of  said  alleged  will  in  solemn  form, 
agreed  with  the  defendant  that  the  plaintiff  would  pay 
defendant,  as  guardian  of  said  infant  children,  the  sum  of 
$2,000,  in  addition  to  any  rights  which  said  infant  children 
might  have  under  said  alleged  will,  and  defendant,  as 
guardian  of  her  said  infant  children,  being  about  to  make 
certain  repairs  and  improvements  upon  real  estate  belonging 
to  her  said  infant  children,  it  was  agreed,  between  her  and 
plaintiff,  that  plaintiflF should  furnish  her,  as  such  guardian, 
with  money  to  pay  for  said  repairs  when  completed — the 
amount  so  furnished  by  plaintiff  to  be  credited  on  account 
of  the  $2,000  so  agreed  to  be  paid  by  plaintiff  to  defendant 
as  such  guardian.  She  further  says  that  the  note  in 
question  waa  signed  by  her  solely  for  the  accommodation 
of  the  plaiutifi*,  and  upon  an  express  understanding  that 

iaintiff  would  pay  the  note  when  it  fell   due,  and  deduct 

le  amount  from  the  $2,000  he   had  agreed  to  pay  to  the 

lildren. 
Assuming  the  defendant's  evidence  to  be  true,  and  that 

laintifi  made  the  alleged  agreements,  it  is  proved  that  she 
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herself  violated  it,  by  commencing  proceedings  in  the 
Court  of  Probate  to  compel  proof  in  solemn  form  of  the 
will  in  question,  which  she  persevered  with,  and  finally 
succeeded  in  having  the  will  set  aside  in  that  court. 
Having  adopted  this  course  it  seems  to  be  idle  tJ  contend 
that  she  can  now  set  up  the  broken  agreement  as  a  defence 
here.  It  was  suggested  thai,  there  was  no  plea  to  cover 
this,  but,  on  the  other  hand,  the  evidence  was  received  with- 
out objection,  and,  if  it  were  necessary,  plaintiff,  in  accord- 
ance with  his  application  ait  the  argument,  should  be 
allowed  to  amend.  As,  however,  that  objection  was  not 
made  below,  it  cannot  be  successfully  urged  here.  The 
plaintiff,  however,  denies  the  making  of  any  such  agree- 
ment, and  as  the  burden  of  proof  clearly,  in  this  case,  lay 
on  the  d  -fendant,  in  my  opinion  she  has  not  substantiated 
the  defence.  As,  however,  the  judge  below  has  adopted  a 
different  view  of  this  question,  it  is  sufficient  for  us  to  say 
that,  even  if  made,  on  the  admitted  facts,  she  committed  a 
breach  of  it,  and  thus  relieved  the  plaintiff  from  any  obliga- 
tion under  it.  The  result  is  that  defendant  s  appeal  must 
be  dismissed  with  costs  and  plaintifTs  cross  appeal  must  be 
allowed  with  costs. 

Weatherbe  J.,  concurred. 

1 

Ritchie,  J.  I  dissent  as  to  the  second  note.  The 
county  court  judge  found  the  facts  in  favor  of  defendant, 
one  ground  being  that  the  note  was  accommodation,  and  I 
see  no  reason  for  not  accepting  his  view.  The  judgment, 
in  that  respect,  should  be  confirmed. 

Appeal  dismissed  mith   costs.     Cross  aj>peal 
allowed  with  costs. 
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S.  Meisner  V  W.  Meisner. 

Trespass     to     land — Nominal   damages  —  Discretion     of    trial    fudge 
refusing  costs. 

In  an  action  brougfht  by  plaintiff'  claiming  damag'es  for  breaking*  and 
entering  plaintiffs  close,  and  destroying  and  injuring  his  grass 
and  crops,  and  permitting  cattle,  calves  and  other  animals  to  break 
and  enter,  &c.,  the  trial-judge  found  that  the  trespass  committed  was 
a  very  trifling  one,  that  the  action  was  the  result  of  ill-feeling 
and  of  previous  litigation,  and  that  no  substantial  injury  to  plaintiffs 
property  was  suffered.  He  found  that  plaintiff  was  entitled  to  re- 
cover but,  in  view  of  all  the  circumstances,  he  fixed  the  damages  at 
the  sum  of  $5,  and  refused  plaintiff  his  costs  of  action. 

Heldt  dismissing  plaintiffs  appeal  with  costs,  that  there  was  no  reason 
for  interfering  with  the  discretion  of  the  trial  judge  in  refusing  costs. 

Appeal  from  the  following  judgment  of  Tovvnshend,  J.: 

This  is  an  action  between  two  brothers  for  a  compara- 
tively trifling  trespass  by  the  defendant's  cattle  on 
plaintiffs  lands,  and  has  arisen,  no  doubt,  through  ill 
feeling  between  them  and  previ  us  litigation.  The 
defendant  counter  claimed  for  a  similar  trifling  trespass  by 
plaintiff^s  horse,  to  which  plaintift'paid  into  Court  $5.00  as 
sufficient  to  satisfy  the  damages,  and  which  defendant 
accepted.  The  two  brothers  held  the  lands  on  which  the 
alleged  trespasses  w.ere  committed  from  their  father,  Jacob 
Meisner,  under  a  lease  or  agreement  dated  November  8rd, 
1888.  Bj'^  the  terms  of  this  agreement  Jacob  Meisner 
leased  liis  whole  farm  to  them  on  certain  considerations — 
"  The  said  Samuel  Meisner  to  have  one-half  of  the  culti- 
vated lands,  and  one-half  the  pasture  and  woodlands,  less 
fifty  acres,  and  the  said  William  Meisner  to  have  one-half 
of  the  cultivated  lands,  and  one-half  the  pasture  and  w-ood- 
lands,  with  fifty  acres  additional,  a  plan  and  survey  thereof 
to  be  made  at  the  earliest  convenient  season,  according  to  the 
wish  and  direction  of  the  said  Jacob  Meisner."  This  plan 
and  survey  were  not  made,  but  a  division  was  made  in 
accordance  with  the  direction  of  Jacob  Meisner,  urder 
which  the  plaintiff  and  defendant,  respectively,  occupied 
and  cultivated  their  portions  of  the  cultivated  lands,  and, 
so  far  as  the  other  lands  were  concerned,  appear  to  have 
used  them  for  Cheir  stock  in  common.  When  the  crops 
were    taken    off'  the  cultivated   lands,  by  mutual  under- 
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standing,  their  cattle  were  in  the  habit  of  going  indis- 
criminately over  all,  and  tliis  appears  to  have  been  their 
mode  of  occupation  until  within  a  year  or  so  before  action, 
and  until  quarrels  between  them  arose.  There  were  no 
fences  dividing  the  respective  shares  of  the  cultivated 
lani  ;  but  when  difficulties  arose,  the  plaintiff  called  up)n 
the  defendant  to  put  up  his  share  of  the  division  fences 
The  defendant  never  did  so,  but  the  plaintiff  put  up  his 
part,  and  defendant's  cattle  came  on  plaintiff's  cultivate<l 
land  in  the  fall  of  1902.  after  the  crops  were  taken  off,  as 
they  had  hitherto  done,  getting  on  to  the  land  over  the 
parts  unfenced,  and  it  is  for  this  trespass  the  action  has 
been  commenced.  The  damage  proved  was  of  the  most 
trifling  description.  ' 

The  defendant  sets  up  leave  and  license  as  one  defence, 
and  also  the  agreement  or  understanding  by  which  their 
cattle  were  mutually  to  use  the  whole  land  without  n*fer- 
enee  to  the  division.  The  fact  that  a  division  was  niade  is 
established  and  admitted,  and,  I  think,  it  is  also  proved  that, 
for  years,  they  did  permit  the  cattle  of  each  to  go  over  the 
cultivated  land,  after  the  removal  of  crops,  without  refer- 
ence to  the  division,  but  I  find  that,  before  the  commence- 
ment of  this  action,  and  before  the  trespass  committed,  the 
plaintiff  had  withdrawn  this  leave  and  license  and 
cancelled  the  agreement.  This  being  so  defendant  was 
not  justified  in  allowing  his  cattle  to  stray  on  plaintiff's 
land,  and  was  bound  to  keep  them  oft  at  his  peril.  I 
also  think  that  the  evidence  shews  he  took  no  trouble 
whatever  to  keep  them  off,  if  he  did  not  actually  turn 
them  on.  The  defendant  further  contends  that  he  had 
abandoned,  and  suiTendered  his  lease  to  Jacob  Meisner, 
and  that  what  he  did  was  by  his  leave  and  license.  In 
my  view,  if  he  did  so,  the  surrender  did  not  take  place 
until  after  the  trespasses  in  question  were  committed,  and, 
in  any  event,  it  only  made  Jacob  Meisner,  as  well  as  him- 
self, a  trespaser.  Jacob  Meisner  had  power  under  the 
agreement  to  terminate  the  same  at  any  time  on  three 
months*  nctice,  which  notice  has  been  given  to  the 
plaintiff,  and  the  interest  of  both  plaintiff  and  defendant  in 
the  lands  will  come  to  an  end  within  a  very  short  time. 

In  view  of  all  the  facts  I  think  this  action  of  a  very 
frivolous  character,  arising  no  doubt  out  of  the  ill  feeling 
between  these  brothers  as  well  as  the  father,  iind  that  no 
substantial   injury   to  property  was  suffered.     I   therefore 
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assess  the  damages  at  the  sum  of  $5.00,  the  same  amount 
defendant  accepted  as  compensation  for  his  damages 
suffered  frcm  plaintiff.  And  I  further  refuse  plaintiff  any 
cost  of  action,  and,  if  I  have  power  to  do  so,  direct  that 
defendant  have  no  costs  on  his  counter  claim. 

1904,  January  27th.  F,  B.  Wade,  K.  C,  in  support  of 
appeal. — We  having  successfullj'^  asserted  a  right,  were 
entitled  to  our  costs.  The  discretion  as  to  costs  must  be 
exercised  judicially,  and  unless  there  has  been  misconduct 
on  the  part  of  the  successful  party  he  is  entitled  to  his 
costs.  Townahend  v.  Smith,  32  N.  S.  R.,  305 ;  Garden 
V.  Neily,  31  N.  S.  R.,  89  ;  Black  v.  Bank  of  Nova  Scotia^ 
21  N.  S.  R.,  448;  Croft  v.  Jodrey,  28  N.  S.  R.,  78; 
Civil  Service  Co-operative  Society  v.  General  Steam 
Navigation  Co.,  (1903),  2  K.  B.  765  ;  Bai^ett  v.  Day,  43 
Ch.  IX,  435.  This  action  could  not  have  been  dismissed 
as  frivolous  or  vexatious  because  we  had  to  establish  a 
right. 

/.  A.  McLean,  K.  C,  and  H.  Melliah,  contra. — This  was 
a  frivolous  action.  Selig  v.  Nowe,  36  N.  S.  R,  99.  The 
parties  were  in  possession  under  a  lease  which  was  then 
terminable,  and  there  was  no  question  of  right  in  dispute. 
Jones  V.  Cnrley,  13  Q.  B.  D.,  272  ;  Boatock  v.  Ramsey 
Urban  Council,  (1900),  2  Q.  B.,  616;  Myers  v.  The 
Financial  Neivs,  5  T.  L.  R.,  42. 

F.  B.  Wade,  K.  C,  in  reply. 

1904,  March  8th.  Ritchie,  J. — This  is  an  appeal  from 
the  decision  of  the  learned  trial  judge,  who  tried  this 
cause  without  a  jury,  and  the  only  portion  of  the  judgment 
from  which  an  appeal  has  been  asserted,  is  that  part 
which  deprives  the  plaintiff  of  costs. 

After  a  perusal  of  the  evidence  I  fully  agree  with  the 
trial  judge  that  this  action  is  of  a  very  frivolous  character, 
and  I  see  no  reason  whatever  for  interfering  with  his  dis- 
cretion in  refusing  costs. 

The  appeal  should  be  dismissed  with  costs. 

Appeal  dismissed  vdth  costs. 
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J.  Meisner  V.  S.  J.  Meisnek. 

Before  Ritchie,  J.,  Graham,  E.  J.,  and  Meagher,  J. 

Trespass  to  land  by  cutting  trees ^  &c^ — Evidence  of  verbal  agreement — 

Hdd  inadmissable  as  contradicting  written  lease —Findings  of  trial 

judge  sustained. 

Plaintiff  leased  to  his  sons  S.  J.  M.  and  W.  S.  M.,  for  the  period  of  one 
year,  and  thereafter  from  year  to  year,  the  farm  occupied  by  him,  to 
be  held  by  them  in  proportions  stated,  the  consideration  being  that 
the  sons  should  reside  with  their  father  and  pay  him  a  specified  sum 
in  money  yearly,  in  addition  to  furnishing*  him  with  sufficient  food  and 
clothing,  &c.,  for  himself  and  his  wife. 

In  an  action  by  plaintiff  against  S  J.  M.,  for  cutting  down  trees  on  the 
portion  of  the  land  held  by  him,  defendant  sought  to  give  evidence  of 
a  verbal  agreement  that,  in  consideration  of  the  transfer  of  partof 
his  land  to  W.  S.  M.,  he  was  to  have  the  land  upon  which  the  trees 
were  cut  during  plaintiffs  life-time  and  in  fee  after  his  death 

Held  that  the  evidence  was  tnadmissable  as  varying  or  contra 
dieting  the  terms  of  the  lease  in  writing. 

The  trial  judge  having  found  the  facts  against  defendant,  as  to  the 
agreem(ent  with  plaintiff  in  relation  to  the  lot  of  land  upon  which  the 
cutting  took  place,  and  the  evidence  being  of  a  contradictory 
character. 

/feld  that  there  was  no  good  reason  for  disturbing  the  findings  of  the 
trial  judge  on  this  branch  of  the  case. 

This  was  an  action  broughi  by  plaintiiBT  against 
defendant  claiming  damages  for  acts  of  waste  committed 
by  defendant  upon  lands  of  which  he  was  tenant  from 
year  to  year  under  a  written  lease  determinable  upon  three 
months'  notice. 

Plaintiff  also  claimed  an  injunction  to  restrain 
defendant,  his  servants,  agents  or  workmen,  from  continu- 
ing or  repeating  said  acts  of  waste.  The  cause  was  tried 
before  Townshend,  J.,  who  gave  judgment  as  follows  : 

This  is  an  action  between  father  and  son.  The 
plaintiff,  father,  sues  the  defendant,  son,  for  waste 
committed  on  his  wood  or  timberlands  which  the 
defendant  held  under  lease,  with  the  right  to  use  for  ordi- 
nary wood  privileges  only,  in  connection  with  the 
remainder  of  the  farm  which  he  occupied  under  same 
lease.  The  cutting  of  the  hemlock  and  hardwood  logs  is 
admitted  by  defendant  who  claims  that  he  did  so  under 
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right  of  purchase — that  he  was,  in  fact,  the  equitable 
owner — that  by  an  agreement  between  his  father  and 
himself,  in  consideration  of  his  conveying  one  hundred 
acres  of  land  which  he  owned  to  his  brother  William  the 
plaintiff  agreed  that  he  should  have  the  use  of  the  lot  in 
question  in  all  respects  as  owner,  and  that  he  would  give 
him  the  title  by  will  at  his  death.  The  plaintiff  utterly 
denies  any  such  agreement,  but  admits  that  he  was  to  give 
him  fifty  acres  of  land,  if  he  would  convey  one  half  of  his 
three  hundred  acre  lot  to  William,  which  he  denies  was 
done. 

It  is  contended,  and  I  think  proved,  that  defendant's  lot 
did  contain  about  three  hundred  acres,  and  plaintiff  claims 
that  defendant  was  to  convey  to  his  brother  William  not 
one  hundred  acres,  but  one  halt'  of  the  whole  lot,  whereas, 
in  fact,  he  only  did  convey  100  acres,  and  that  he  has  not 
performed  his  part  of  the  agreement ;  moreover  the 
plaintiff  swears  that  he  did  not  agree  to  let  him  have  the 
so-called  seventy  acre  lot  on  which  the  cutting  was  done, 
but  fifty  acres  of  land  elsewhere.  All  the  arrangements  in 
respect  to  the  land  were  verbal.  There  was  nothing  in 
writing  and  the  Statute  of  Frauds  has  been  pleaded  The 
defendant  therefore  has  no  answer  to  the  case  unless,  as  is 
contended  for  him,  he  became  the  ecjuitable  owner,  and  the 
father  simply  a  trustee  for  him  during  his  life  with  an 
obligation  which  could  have  been  enforced  at  his  death  if 
he  should  not  devise  the  land  to  the  defendant. 

Even  assuming  that,  without  some  written  evidence, 
such  a  transaction  could  in  equity  avail  defendant,  I  am 
of  opinion  that  there  is  not  sufficient  to  support  it;  or, 
more  correctly  speaking,  the  evidence  is  fo  ccnfiictirgas  to 
the  real  nature  and  terms  of  the  alleged  agreement  that  I 
have  not  the  material  before  me  to  find  the  facts  as  con- 
tended for  by  defendant.  His  acts  of  possession,  in  the 
absence  of  corroborative  evidence  as  to  the  agreemenr,  must 
'  e  referred  to  the  lease,  under  which  he  had  the  right  to 
nter  on  this  lot  for  ordinary  purposes,  but  not  to  cut 
mber  on  it. 

It  would,  as  I  have  said,  under  the  loose  and  unsatis- 
ictorj^  evidence,  be  impossible  to  make  any  such  finding 
s  defendant  claims  in  respect  to  the  seventy  acre  lot,  or 
J  make  a  declaration  to  that  effect.  The  whole  diflficuhy 
etween  the  father  and  sons  has  so  obviously  grown  out  of 
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family  feuds  and  constant  litigation  that  little  credit  can 
be  given  to  anything  they  say,  and,  in  the  absence  of 
written  evidence,  no  legal  effect,  in  my  view,  could  be  given 
to  the  defence  set  up.  The  only  facts  clearly  established 
are  : 

(1.)  That  the  seventy  acres  on  which  the  alleged  waste 
Avas  committed  were  the  property  of  the  plaintiff. 

(2.)  That  the  defendant  cut  trees  on  this  lot  which  he 
had  no  right  to  cut,  for  the  purpose  of  making  lumber, 
which  he  admits  were  three  hundred. 

(3.)  As  to  damages  for  this  excess,  the  value  proved 
is  unsatisfactory,  and  the  best  estimate  I  can  make  of  the 
value  of  the  trees  cut  is  'SI. 50. 00,  and  I  find  a  verdict  for 
plaintiff  for  $150.00 — as  he  has  the  trees  cut  I  do  not  give 
him  more — and  I  am  not  sure  that  I  have  correctly 
estimated  the  damages,  but  have  adopted  the  only  mode 
possible  under  the  evidence. 

1904,  January  27th.— F.  B,  Wadt',  K.  C,  in  sup- 
port of  appeal.  Evidence  of  the  collateral  agreement, 
by  which  plantiff  was  to  give  defendant  the  use  of  the 
land  during  plaintiffs  life,  and,  at  his  death,  give  it  to 
him  by  will,  was  improperly  rejected.  There  nmst 
therefore  be  a  new  trial.  Morgan  v.  Grij^thti^  L.  R.,  (5 
Exch.,  70 ;  Fry  on  Specific  Performance,  ss.  568  and 
569:  Lindley  v.  Laci/,  17  C.  B.  N.  S.,  578;  Bayers  v. 
McMillan,  15  S.  C.  C,  194;  Erskine  v.  Adeave,  L  R..  8  Ch., 
756:  Pearson  \.  Pmrtion,  27  Ch.  D.,  149;  Johnntone  v. 
Bragg,  (1901),  1  Ch.  28  ;  Feivdel  v.  Zwivker,  31  N.  S.  R., 
232;  Bavk  of  Neiv  Zealand  v.  Simptfon,  (1900),  A.  C. 
182  ;  De  LnHHtdU  v.  Guildford,  (1901),  2  K.  B.,  215.  The 
evidence  in  support  of  the  agreement  between  plaintiff  and 
defendant,  under  which  defendant  was  to  have  the  locus,  is 
conclusive. 

J.  A.  McLean,  K.  C,  and  H.  Melllxh,  contra. — Any 
contract  such  as  the  defendant  seeks  to  enforce  would 
have  to  be  in  writing  in  order  to  satisfy  the  Statute  c  f 
Frauds.  Evidence  of  such  a  parol  contract  could  not  be 
received     until     pa.  t    performance     had     been     proved. 
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The  evidence  with  regard  to  leave  and  license  is  all  in, 
and  that  question  has  been  fully  tried  out  Camjybell 
V.  McKerricher,  6  O.  R,  86  at  95.  The  evidence 
which  defendant  sought  to  introduce,  was  evidence  to 
vary  the  lease,  a  document  in  writing.  Gilroy  v. 
McMiUxm,  6  0.  R,  120.  Maddison  v.  Alderson,  (1883) 
8  A.  Cm  473.  Under  the  question  put  the  witness  could 
give  inadmissible  evidence  and  the  evidence  was  therefore 
properly  rejected.  Anson  on  Contracts,  p.  279  ;  O.  37, 
r.  6.  The  trial  judge's  finding  as  to  the  agreement  is 
supported  by  the  evidence.  The  license  wbs  revoked  by 
the  termination  of  the  lease.  Assuming  the  agreement 
was  made  that  defendant  should  receive  the  seventy 
acres  in  fee,  and  tliat  William  was  a  party  to  it,  (of  which 
there  is  no  evidence),  Samuel  cannot  have  even  an  equit- 
able interest  in  the  fee  until  he  has  performed  his  part 
of  the  agreement,  by  giving  William  half  of  the  land 
between  the  rivers. 

F,  B,  Wade,  K.  C,  in  reply — There  is  no  plea  that  the 
leave  and  license  was  revoked.  There  is  no  evidence  of 
the  second  agreement. 

1904,  March  8th.  Graham,  E.  J. — Jacob  Meisner  has 
brought  this  action  alleging  that  Samuel  J.  Meisner,  his 
son,  has  committed  waste  on  a  piece  of  land  let  by  him  to 
his  son,  by  cutting  down  trees  and  timber. 

This  is  the  lease  : 

This  Agreement  made  and  entered  into  this  third  day 
of  November  in  the  year  of  Our  Lord  One  thousand  eight 
hundred  and  eighty-eight,  between  Jacob  Meisner,  of  New 
Germany,  in  the  County  of  Lunenburg,  farmer,  of  the  first 
part,  and  Samuel  J.  Meisner  and  William  S.  Meisner,  sons 
of  said  Jacob,  of  New  Germany,  aforesaid,  farmers,  of  the 
second  part. 

Witnesseth,  that  the  said  Jacob  Meisner,  for  and  in 
consideration  of  the  several  covenants  and  agreements 
hereinafter  mentioned  and  contained,  on  the  part  of  the 
said  parties  of  the  second  part,  their  heirs  and  assigns,  hath 
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granted,  demised,  leased  and  to  farm  let  unto  the  said 
Samuel  J.  Meisner  and  William  S.  Meisner,  their  heirs  and 
assigns  all  that  certain  farm  at  present  occupied  by  the 
said  Jacob  Meisner  and  situate  at  Upper  New  Germany  in 
the  County  aforesaid,  to  be  used  and  occupied  by  the  said 
parties  of  the  second  part  as  follows  : — the  said  Samuel  J. 
Meisner  to  have  one- half  of  the  cultivated  lands,  and  one- 
half  of  the  pasture  and  woodlands,  less  tifty  acres,  and  the 
said  William  S.  Meisner  to  have  one-half  of  the  culti- 
vated lands  and  one-half  of  the  pasture  and  woodlands, 
with  fifty  acres  additional,  a  plan  and  survey  to  be  made 
thereof  at  the  earliest  convenient  seas9n,  according  to  the 
wish  and  direction  of  the  said  Jacob  Meisner,  together 
with  the  joint  use,  benefits  and  profits  of  all  the  stock  of 
cattl'*,  horsey  sheep  and  farming  implements  on  the  said 
farm,  excepting  one  horse,  two  harnesses  and  one  riding 
wagon  and  one  express  wagon,  which  are  reserved  to  the 
use  of  the  said  Jacob  Meisner,  and  free  to  the  use  of  the 
Baid  parties  of  the  second  part,  when  not  employed  by  said 
Jacob  Meisner;  the  said  parties  of  the  second  part  to 
reside  with  the  said  Jacob  Meisner,  in  the  dwelling  at 
present  occupied  by  him,  so  long  as  they  remain  un- 
married, and  thereafter  during  the  pleasure  of  said  Jacob 
Meisner;  and  the  said  >amuel  J.  Meisner  and  William  S. 
Meisner,  in  consideration  of  the  foregoing,  hereby  covenant 
and  agree  each  to  pay  to  the  said  Jacob  Meisner,  nnnually, 
the  sum  of  Twenty  dollars,  in  sums  of  five  dollars  each 
quarter,  regularly  from  the  date  hereof,  and  also  to  fur- 
nish all  necessary  food,  drink,  clothing,  fuel,  medicine, 
medical  attendance  and  nursing  in  time  of  sickness,  during 
the  continuation  of  this  lease,  for  the  said  Jacob  Meisner 
and  Eve  Meisner  his  wife,  and  also  to  keep  in  their 
present  good  order  and  condition,  the  said  stock  of  cattle, 
horses,  sheep  and  farm  implements,  including  the  horse, 
harnesses,  and  wagons  hereinbefore  excepted,  and  also  to 
keep  in  propei-  condition  and.  repair  the  fences  and  build- 
ings as  they  at  present  are  on  said  farm,  and  to  return  the 
same  in  like  good  order  and  condition  at  the  expiration  of 
the  within  agreement.  And  it  is  mutuall}^  agreed  by  and 
between  all  the  parties  hereto  that  this  agreement  of  lease 
shall  continue  for  a  period  of  one  year,  terminable  only 
within  said  term,  by  the  mutual  consent  of  all  the  parties 
hereto,  and  to  continue  from  year  to  year  thereafter  under 
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the  same  terms  and  conditions  as  herein  specified,  subject  to 
a  notice  of  three  months  by  either  or  any  of  the  parties 
hereto,  when  said  lease  shall  finally  terminate. 

And  it  is  further  agreed  by  and  between  all  the  parties 
hereto  that  the  stock  of  cattle,  horses,  sheep  and  farming 
implements  hereinbefore  mentioned  may  with  the  uses, 
benefits  and  profits  arising  therefrom,  be  divided  between 
the  said  SamuelJ.  Meisner  and  William  S.  Meisner,  at  any 
time  a'ter  the  date  hereof,  and  in  such  manner  and  on 
such  terms  as  may  be  agreed  upon  \  etween  them  without 
reference  to  said  party  of  the  first  part.  And  it  is  further 
stipulated  and  agreed  by  and  between  all  the  parties 
hereto,  that  in  case  of  the  failure,  refusal  or  neglect  of 
either  of  tie  parties  of  the  first  part  and  second  parts, 
re3pe3tively,  faithfully  to  accomplish  and  perform  any  and 
all  of  the  several  covenants,  agreements  or  stipulations  on 
their  parts  made  and  entered  into  herein,  then,  in  that  case, 
they  or  either  of  them  shall  forfeit  and  pay  to  the  said 
party  of  the  other  part  the  sum  of  two  hundred  dollars,  or 
such  portion  thereof  as  may  satisfy  the  said  partj^  of  the 
other  part  for  loss  sustained  by  reason  of  such  failure, 
refusal,  or  neglect. 

In  Witness  Whereof,  the  parties  to  these  presents  have 
hereunto  set  their  hands  and  seals  on  the  day  and  year 
first  herein  written. 

Signed,  Sealed  and  ^  ,  . 

(Sgd.)  Jacob  X.  Meisner  (L.  S.) 

mark 
(Sgd.)  William  Meisner  (L.  S.) 
(Sgd.)  Samuel  J.  Meisner  (L.  S.) 


duly  executed  in  dupi 
cate  in  the  presence  of 
first  read  and  explain- 
ed (sgd.)  A.   B.  Cold- 
well. 


We  the  undersigned  parties  to  the  foregoing  instru- 
ment hereby  agree  to  divide  the  stock  of  cattle,  horses, 
sheep  and  farming  implements  therein  mentioned  between 
us,  share  and  share  alike,  each  to  hold,  use  and  occupy  one 
half,  and  each  to  enjoy  the  benefits  and  profit  of  his  half 
independently  of  the  other. 

Witness  our  hands  at  New  (Ierman3^  this   8rd   da}"  o 
November,  1888. 

Witness  f(^^gd.)  William  S.  Meisner. 

(Sgd.)  A.  B.  Coldwell.      i(Sgd.)  Samuel  J.  Meisner. 
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The  defeDdant  hoH,  for  a  defence,  set  up  an  alleged  parol 
agreement — by  which  the  defendant,  in  consideration  of 
conveying  (which  he  did)  to  William  S.,  his  brother,  one 
hundred  acres  of  land,  the  defendant  was  to  have  the  70 
acre  lot  (which  is  also  comprised  in  the  lease)  for  the 
plaintitTs  life,  and  the  remainder  by  will  at  his  death. 
This  is  the  defence  : 

9.  At  the  time,  or  prior  to  said  conveyance,  it  was 
verbally  agreed  between  the  plaintiff  and  defendant  that 
the  defendant  should  convey  said  100  acre  lot  of  land  to 
said  William  S.  Meisner,  son  of  the  plaintiff,  and  that  the 
defendant  should  receive  in  exchange  said  70  acre  lot,  and 
while  the  land  should  at  once  become  the  defendant's,  for 
his  sole  use  and  enjoyment,  that  the  plaintiff  should  hold 
the  legal  title  during  bis  life,  and  transfer  same  to  the 
defendant  by  will. 

10.  In  pursuance  of  said  agreement  the  defendant 
conveyed  said  100  acres  of  land  to  said  William  S. 
Meisner,  and  entered  into  possession  of  said  70  acre  lot,  and 
the  plaintiff  represented  to  the  defendant  that  provision 
had  been  made  by  the  plaintiff  by  his  will  to  carry  out  h's 
part  cf  said  agreement. 

11.  The  defendant  has  used  and  enjoyed  said  100  acre 
lot  as  his  own  since  1893. 

12.  The  defendant  received  no  consideration  of  any 
kind  for  parting  with  said  100  acre  lot,  except  the  con- 
siderations referred  to  in  said  agreement. 

13.  The  defendant  has  wholly  performed  his  part  of 
said  agreement  and  is  the  beneficial  owner  of  said  70  acre 
lot,  and  the  plaintiff  holds  the  bare  legal  title  merely  as 
trustee  for  the  defendant. 

He  also  sets  up  an  agreement  that,  for  other  con- 
siderations, as  assisting  in  maintaining  the  father,  he  was 
to  have  the  use  of  this  lot  for  the  life  of  the  plaintiff,  and 
the  remainder  by  will  at  his  death.  It  is  thus  set  out  in 
the  pleading  : 

15.  "  At  or  about  the  time  said  lease  was  made  it  was 
verbally  agreed  between  the  plaintiff  an  1  defendant  that  if 
the  defendant  would  remain  at  home  and  assist  in  the 
maintenance  of  the  plaintiff,  and  pay  to  the  plaintiff  yearly 
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the  amoant  mentioned  in  said  lease,  one-half  of  the 
lands  mentioned  in  said  lease  should  become  the  property 
of  the  defendant  upon  the  plaintiff  s  death,  and  that  the 
plaintiff  would  make  provision  by  his  will  to  carry  out 
such  agreement  in  case  of  the  faltilment  thereof  by  the 
defendant.  It  was  also  a  part  of  said  agreement  that  so 
long  as  the  defendant  remained  at  home,  worked  said 
land,  assisted  in  plaintiff's  maintenance  and  paid  the 
amount  stated  in  said  lease,  the  defendant  should  be 
allowed  to  use  said  land  in  any  way  he  wished,  and  to  the 
same  extent  as  if  he  were  the  absolute  owner.  The 
defendant  has  remained  at  home,  worked  said  farm,  assist- 
ed in  plaintiff's  maintenance,  paid  said  money  and  fully 
carried  out  his  part  of  said  agreement." 

The  learned  trial  judge  rejected  the  testimony  tendered 
in  support  of  this  paragraph  of  the  defence,  as  follows,  in 
cross-examination  of  the  plaintiflf* : 

*'  Q.  It  was  arranged  between  you  and  William,  and 
Sam  that  at  your  death  all  this  property  was  to  be  theirs  if 
they  stayed  and  worked  the  property.  (Objected  and 
rejected.) 

And,  in  the  defendant's  examination  in  chief  : 

"  Q.  Was  there  a  verbal  agreement  between  you  and 
your  father,  and  William  respecting  this  property  referred 
to  in  the  lease  ?  Was  there  an  outside  agreement  regard- 
ing it. 

A.     Yes. 

Q.  What  was  the  agreement  ?  (Objected  to  and 
rejected.) 

Later,  as  I  shall  show,  the  evidence  of  the  right  that 
the  defendant  was  to  have  in  the  seventy  acres  was 
received  under  the  other  paragraph  of  the  defence, 
although  testimony  as  to  the  supposed  consideration  for  the 
agreement  alleged  in  this  defence  had  been  rejected,  as  I 
have  already  pointed  out. 

But,  turning  to  the  paragraph  of  the  pleading  just 
quoted,  it  is  not  alleged  that,  by  the  verbal  agreem  3nn.  the 
defendant  was  to  have  the  right  to  cat  trees  or  commit 
waste.     It  is  very  vague,  but,  if  the  defendant  was  to  have 
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the  use  of  the  land  in  any  way  he  wished,  and  to  the  same 
extent  as  if  he  were  the  absolute  owner,  and  the  fee  at  the 
death  of  the  testator,  that  was,  as  I  have  already  sug- 
gested, an  estate  or  interest  in  the  land  the  creation  or 
transfer  of  which  would  be  ineffective  without  a  writing- 
But,  assuming  that  the  right  to  commit  waste  was  well 
pleaded,  and  that  the  right  to  cut  down  trees  during  the 
plaintiff's  life  might  be  given  without  a  writing,  there  is 
a  question  as  to  the  admissibility  of  this  parol  evidence, 
inasmuch  as.  there,  was  a  lease  in  writing,  and  this  testi- 
mony was  tendered  with  a.  view  of  varying  or  contra- 
dicting the  terms  of  that  lease. 

It  will  be  seen  that  the  consideration  for  the  giving  of 
the  alleged  right  of  using  the  land  as  his  own,  as  set  out 
in  the  pleading,  was  the  performance  of  conditions  by  the 
defendant  which  he  was  by  the  written  terms  of  the  lease, 
during  its  existence,  required  to  fulfil.  And  over  and 
above  any  other  remedy  there  was  to  be  a  forfeiture  of 
money  in  case  of  failure  to  fulfil  them.  Those  conditions, 
the  defendant  remaining  at  home,  working  the  farm 
assisting  in  the  plaintiff's  maintenance,  and  the  rental,  are 
specifically  mentioned  in  the  lease.  Leaving  out  the 
question  of  the  absence  of  consideration  for  this  parol 
agreement,  I  am  of  the  opinion  that  the  tendency  of  this 
testimony  constituted  an  attempt  to  vary  the  terms  of  the 
lease  by  matter  not  in  writing,  and  that  such  testimony 
could  not  bo  received  Gilroy  v.  McMillan,  6  0.  R., 
120  ;  McKenzie  v.  McLaiichliny  8  Ont.,  Ill  ;  Mason  v. 
Scott,  22  Grant,  592  ;  Avgell  v.  Duke,  32  L.  T.  N.  S.,  320; 
referred  to  in  De  Lasalle  v.  Guildford  (1901.)  2  K.  B.  215. 
In  the  case  last,  cited  where  the  evidence  was  received,  the 
Master  of  the  Rolls  points  out  the  distinction  between  that 
an(f  such  a  case  as  this.     He  says  : 

"  The  present  contract  or  warranty  by  the  defendant  " 
(as  to  the  present  condition  of  the  drains)  "  was  entirely 
independent  of  what  was  to  happen  during   the  tenancy. 


Digitized  by 


Google 


32  THE    NOVA    SUOTIA    REPORTS,    1004. 

It  was  what  induced  the  tenaDcy  and  it  in  no  way  affected 
the  terms  of  the  tenancy  during  the  three  years,  which 
was  all  the  lease  dealt  with.  The  warranty  in  no  way 
contradicts  the  lease  and,  without  the  warranty,  the  lease 
never  would  have  been  executed." 

Further  on  he  cites  what  was  said  by  Blackburn  J.,  in 
Angell  v.  Duke.  (Sup.) : 

"  Here  the  lease  expresses  the  whole  of  the  terms  :  the 
defendant  agrees  to  let  and  the  plaintitf  to  take  the  house 
and  furniture  at  a  certain  rent ;  there  is  said  to  l»ave  been 
an  arrangement  made  beforehand,  during  the  negotiation^ 
that  the  defendant  should  haCe  let  the  plaintiff  have  more 
furniture  for  the  same  rent ;  how  is  this  collateral  ?  I  can- 
not perqeive  that  it  is." 

Later  he  explains  Morgan  v.  Griffith,  L.  R.  6,  K,  70, 
and  Erskine  v.  Adeane,  L.  R.  8,  Ch.,  756.  : 

*iln  the  rabbit  cases  the  agreements  were  held  col* 
lateral  to  the  leases  and  did  not  contradict  the  terms  of 
the  leases." 

In  respect  to  the  other  parol  agreement  the  learned 
Judge  received  the  evidence.     The  defendant  says  : 

"  My  father  said  if  I  would  give  Willie  a  deed  of  100 
acres  between  the  two  rivers  that  he  would  give  me  the 
70  acre-lot  and  at  his  death  I  would  have  a  title  to  it.  I 
was  to  use  it  as  my  own.  ...  I  gave  the  deed  to  William 
.  .  .  Xd.  ...  I  did  not  get  the  deed  from  my  father  at 
once,  after  I  gave  the  deed,  because  he  said  he  would 
not  put  it  out  of  his  hands;  he  would  give  me  the  land 
and  after  his  death  I  would  get  the  title  of  his  will. 

Q. — Whereabouts  were  you  when  you  had  this  talk 
with  your  father  and  he  said  if  you  would  give  W^illie  100 
acres  he  would  give  you  another  piece  of  land  ^  A. — I 
remember  one  time  in  particular,  he  was  upstairs  working 
round  his  shoe  bench  and  he  was  talking  about  this.  It 
was  about  ten  years  ago.  I  forget  whether  it  waf^  in 
summer. 

Q. — You  said,  in  answer  to  Mr.  W^ade,  that  yout  father 
said  that  if  you  would  give  Willie  100  acres  he  would 
give  you  the  use  of  the  70  fiw^re  lot,  and  you  were  to  have 
it  after  his  death  ;  what  year  w^as  that  ?     A. — I  cannot 


Digitized  by 


Google 


J.    MEISNER    V.    S.    J.    MEISNER.  33 

say  exactly.  It  was  upstairs  and  he  was  working  at  his 
shoe  bench.  He  talked  about  it  lots  of  times.  I  do 
not  know  that  anyone  was  present  at  that  time.  I  can- 
not remember  any  other  particular  occasion.  I  do  not 
pretend  to  say  in  what  place  the  bargain  was  made." 

To  support  this  testimony  Samuel  Robar  and  Stephen 
Meisner  give  evidence  of  conversations  which  each  had 
with  the  plaintiff,  to  the  effect  that  if  the  defendant  would 
not  give  William  S.  the  deed  of  the  100  acres,  he  would 
not  give  the  defendant  the  70  acres  (presumably  by  will). 
The  latter  understood  that  he  had  given  a  deed,  but  it  was 
only  of  part  of  the  100  acres.  Of  course  this  wa^  in  part 
like  the  version  set  up  by  William  S.,  namely  that  the  de- 
fendant was  to  convey  to  William  S.  one  half  of  the  lot 
formerly  conveyed  by  the  plaintiff  to  him,  consisting  of 
about  300  acres,  and  had  in  fact  only  conveyed  100  acres 
instead  of  half. 

The  defendant  denies  the  agreement  and  says  that 
what  he  told  him  was  that  if  he  gave  to  William  one  half 
of  the  lot  conveyed  to  him,  he  would  give  him  a  piece 
somewhere  else,  but  never  specified  the  lot.  He  denies  the 
statements  of  Stephen  Meisner,  and  says  that  he  does  not 
remember  the  conversation  with  Robar. 

The  plaintiff  also  calls  Williain  S.  Meisner,  who  says  : 

"  It  was  not  the  understanding  that  he  (the  defendant) 

was  to  have  the  use  of  it  in  father's  life  time  and  have  it 

willed  to  him.     He  was  to  have  the  use  of  it — the   time 

was  up  every  year." 

By  this  he  apparently  means  that  he  was  only  to  have 
the  use  ot  it  under  the  terms  of  the  lease,  and  •  what  he 
says  is  this :  By  the  lease  William  S.  was  to  have  50 
acres  more,  under  its  terms,  than  the  defendant  had,  and 
this  50  acres  was  part  of  the  70  acres  in  question,  and 'was 
marked  oft  to  William  S.  under  the  terms  of  the  lease. 
Then  it  was  understood  that  if  the  defendant  gave  to 
William  S.  one-half  of  this  other  lot,  between  the  rivers^ 
3 — N.  S.  R.  37 
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which  the  father  had  granted  to  him,  then  the  defendant 
was,  under  the  lease,  to  have  the  seventy  acres,  fifty  acres 
of  which  had  been  previously  apportioned  to  William 
under  its  terms.  But  he  denies  that  the  70  acres  was  to 
be  willed  by  the  father  to  the  defendant.  And  I  suppose 
that  it  is  that  part  of  the  transaction  alone  which  would 
constitute  a  defence  to  the  action  for  waste. 

The  learned  Judge,  in  the  conflict  which  exists  in  the 
testimony,  has  found  the  facts  unfavourabi)'  to  the  de- 
fendant.    He  says : 

"  Even  assuming  that,  without  some  written  evidence, 
such  a  transaction  could  in  equity  avail  defendant,  I  am 
of  opinion  that  there  is  not  sufficient  to  support  it,  or, 
more  correctly  speaking,  the  evidence  is  so  conflicting  as  to 
the  real  nature  and  terms  of  the  alleged  agreement  that  I 
have  not  the  material  before  me  to  find  the  facts  as  con- 
tended for  by.  defendant." 

There  is  no  good  reason  for  disturbing  the  finding  of 
the  learned  trial  Judge  on  this  branch  of  the  case. 

It  was  further  contended  that  the  defence  of  license 
was  made  out.     Under  the  Statute  of  Marlbridge,  52  Hen. 
Ill,  c.  23,  which  creates  this  liability,  fermors   were  not 
during    their    term    to    make    waste   of    the    woods    &<?. 
"  without  special  license  had  by  writing  of  Covenant." 

In  my  opinion  the  appeal  should  be  dismissed. 

Appeal  dimnisaed. 
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Attorney-General  v.  McGowan. 

TowNSHEND,  J.,  Graham^  E.  J.,  and  Meagher  J. 

Crown  Grant, — Jurisdiction  of  Cowtlo  vacate. — Fraudulent  concealment 
by  applicant.  —  Towns  Incorporation  Act^  R.  S.  c.  7/  ^  /70. — Effect  0/ 
in  vesting  streets  in  town.  —Expropriation  proceedings. — Acttonjirming, 

Defendant,  in  making^  application  for  a  grant  of  land  from  the  Crown, 
represented  thai  the  land  applied  for  was  "near"  the  town  of 
Sydney  when  in  fact  it  was  in  said  town.  Also  that  the  land  was 
*'  unoccupied  and  unimproved  "  when  in  truth,  lo  defendant's  know- 
ledg-e,  it  was  then  in  the  occupation  of  the  Dominion  Steel  Co.,  bein^ 
a  part  of  land  which  had  been  expropriated  by  the  town  and  con- 
veyed to  the  Company  for  use  in  connection  with  their  works. 

Held^  affirming  the  judgment  of  Ritchie  J.,  in  favor  of  plaintiff,  that  the 
Crown  having-  been  induced  by  false  suggestions  and  frnudulent 
concealment  to  make  a  grint  which  it  would  not  have  made  if  the 
Crown  Officers  had  been  properly  informed,  the  grant  must  be  set 
aside. 

The  land  in  q  lestion  was  a  portion  of  what  was  known  as  the  *•  Cornish 
town  road,"  being  land  reserved  by  the  Crown  many  years  pre- 
viously for  the  purpose  of  a  public  road  or  highway,  but  which  had 
never  been  used  and  was  wider  than  was  required  for  the  purpose, 
and  out  of  which  some  grants  had  been  made. 

By  the  provisions  of  the  Towns  Incorporation  Act,  R.  S.  c.  71,  s  170, 
all  public  streets,  roads,  highways,  &c.,  were  vested  absolutely  in 
the  town,  and  the  town  council  was  given  full  control  over  the  same. 

Quaere^  whether,  after  the  passage  of  this  Act,  the  Crown  had  any  fur- 
ther control  over  the  portion  ot  the  Cornish  town  road  lying  %vithin 
the  limits  of  the  town. 

Held  that  the  Statute  was  not  to  be  construed  as  not  applying  to  the 
road  in  question  merely  because  it  had  not  been  used  or  was  wider 
than  was  required. 

Also  that  the  grant  was  one  which  the  Court  had  jurisdiction  to  vacate. 

The  right  of  the  town  to  expropriate  the  land  in  question  was  contested 
on  the  ground  that,  being  Crown  land,  the  Act  enabling  the  expro-  . 
priation  to  be  made,  (.Acts  of  1899  c.  84)  did  not  apply. 

Held  that  the  absence  of  authority,  it  any,  was  removed  by  the  aet 
ratifying  and  confirming  the  expropriation  proceedings  (Acts  of 
1900  c.  66.) 

Appeal  from  the  judgment  of  Ritchie,  J.,  in  favor  of 
plaintiff  in  an  action  to  set  aside  a  Crown  (irant  as 
induced  by  false  suggestions  and  fraudulent    concealment. 

1904,  Jan.  22nd.  71  R,  Robertson,  in  support  of  ap- 
peal. The  plaintiff's  only  remedy  is  under  R.  S.  N.  S., 
1900,  c.  24,  ss.  12,  13,  23,  24.  MoJum  v.  McLean, 
13,  Gr.  Ch.  361.     The  evidence  shows  that   the  land  was 
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open  to  grant  and  the  expropriation  was  not  valid  against 
the  Crown  because  the  statute  does  not  refer  to  the  Crown 
and  the  rights  of  the  Crown  can  only  be  taken  away  by 
express  words.  The  representation  that  the  land  was  near 
the  town  of  Sydney  was  not  njaterial.  The  crown  land 
officers  had  full  knowledge  of  all  the  facts  at  the  time  the 
grant  was  issued.  There  was  no  detriment  to  the  Crown. 
Chltty  Prerogatives  of  the  Crown,  pp.  397,  398  ;  Mclntyre 
V.  The  Attorney  General,  U  Gr.  Ch.  89.  If  the  facts  had 
been  known  the  Crown  could  have  made  the  grant  The 
land  was  not  previously  occupied.  We  have  not  been 
tendered  our  money  back.  Benjamin  on  Sales,  p.  475.; 
Washharn  on  Real  Property,  6th  ed.  s.  2020  ;  Farmer  v. 
Livingshme,  8  S.  C.  R.,  140.  • 

H.    A.    Lovitt,    contra.       As    to    tender.       Queen     v. 
Montminy,    29    S.    C.     R.,    484.     R.    S.   N.   S.,  1900.  c. 
24    s.    25,  does    not    purport  to  be  exclusive,  and  in  fact 
provides    that    the    action    may     be    brought     Easteini 
Archipelago  Co.  v.  The  Queen,  2  El.  &  Bl.,  913;  2  Jacoh^ 
and  Wallcer,  342  ;  Foster  on  Scire  Facias,  p.  228.     It  is  not 
necessary  that  the  false  suggestion  should  have  been  made 
fraudulentl3\     The  burden  is  en  defendant  to  show  that 
he  acted  in  good  faith.     Acts  of  1899,  c.   84.     The  Steel 
Company  had  received  their  deed  of  the  land  in    dispute 
when    acts  of  1900,    c.   iH),  confirming   that    transaction 
was  passed.     The  making  of  the  deed   to   the  Steel  Com- 
pany was  a  f  roceeding  contemplated  by   the   former    act 
and  ratified  by  the  latter.     The  intention  of  the  latter  act 
was  to  vest  in  the   Steel  Company   the   lands  included   in 
the  expropriation  plan,  that  is  the   lands  actually   expro- 
•iated.     The  evidence  is  clear  that  defendant,   when   he 
ade  the  application,  was  aware  of  the  fact  that  it  was 
ithin  the  town  of  Sydney  and  a  portion  of  the  property 
:propriated  for  the  Steel   Company,  and  withheld  these 
cts  from  the  Crown.     The  fee  in  the  Cornish  Town  Road 
eserve  was  vested  by  the  grants   in  the   adjoining  pro- 
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prietors  and  all  that  was  reserved  by  the  Crown  was  an 
easement  and  we  therefore  got  the  fee  by  our  expropriation, 
otherwise  we  got  the  easement.  By  the  Towns  Incor- 
poration Act  this  road  was  vested  in  the  town  of  Sydney 
and  therefore  could  not  be  granted  without  the  consent  of 
the  Town.  Commomvealth  v.  Gammons,  23  Pick  207 ; 
CuHis  V.  Emhvee,  L.  R.  7  Exch.  309. 

T,  R,  Robertson,  in  reply — "  Proceedings"  in  the  act 
means  expropriation  proceedings.  The  statute  does  not 
affect  the  Crown.  Maxwell  on  Statutes,  3rd  ed.,  186  ;  /?? 
re  Cucksfield  Burial  Board,  19  Beav.  153;  Sydney  & 
Louisbiirg  Ry.  Co.  v.  Sword,  21  S.  C.  R,  159.  The 
Towns  Incorporation  Act  only  applies  to  roads  actually 
used  as  roads. 

1904,  March  8th,  Townshend,  J. — This  action  has 
been  brought  by  the  Attorney-General  on  the  relation  of 
the  Dominion  Iron  and  Steel  Co.  to  set  aside,  annul,  and 
cancel  a  grant  of  land  from  the  Crown  to  the  defendant  on 
the  ground  that  the  application  on  which  it  was  made 
concealed  facts  which  ought  to  have  been  made  known,  and 
stated  matters  which  were  false  in  fact,  whereby  the 
Crown  was  misinformed,  misled,  and  deceived. 

The  lot  contained  two  and  one  half  acres  situate  in  the 
town  of  Sydney  and  within  the  boundaries  of  lands 
expropriated  by  the  town,  and  conveyed  to  the  Dominion 
Iron  and  Steel  Co. — At  the  date  of  the  grant  the 
company  were  in  possession  of  all  the  expropriated  land, 
and  had  constructed,  and  were  then  constructing,  their 
w^orks  on  that  part  of  it  in  near  proximity  to  th  ?  land  so 
granted.  The  town,  no  doubt,  did  include  this  piece  of 
land  in  its  expropriation  proceedings,  and  subsequently 
conveyed  it  with  the  rest  to  the  company,  who  took 
possession.  The  right  of  the  town  to  expropriate  this 
land  is  contested  on  the  ground  that,  being  crown  land,  the 
act   of    the    legislature   conferring  the  authority  did  not 
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exprt^ssly  mention  lands  belonging  to  the  Crown.  To 
understand  the  matter  clearly  it  appears  that  the  Crown, 
for  years  prior  to  the  maUing  of  this  grant,  had  reserved  a 
strip  of  land,  (of  which  this  piece  granted  was  a  part)  for 
the  purposes  of  a  highway,  which  was  known  as  the 
"  Cornish  Town  road,"  for  the  benefit  of  all  the  grantees 
abutting  on  this  reserve,  and  in  all  grants  prior  to  1899 
such  reservation  is  mentioned.  No  road  was  actually 
made,  and  at  the  date  of  the  grant  it  remained  in  its 
natural  state.  As  it  was  reserved  to  a  greater  width  than 
was  required  for  a  highway,  the  Crown,  from  time  to  time, 
before  the  incorporation  of  the  town,  had  made  grants  out 
of  it,  and  in  some  instances  afterwards,  with  the  assent  of 
the  town,  always  reserving  one  chain  in  width  for  a  road- 
The  defendant,  in  the  early  part  of  the  year  1900,  after 
the  expropriation  had  been  made,  and  confirmed  by  the 
legislature,  and  while  the  company  were  in  actual  pos- 
session under  a  deed  from  the  town  of  Sydiie}',  applied  for 
a  grant  of  a  portion  of  this  reservation.  Surveys,  aHd 
reports  were  in  the  usual  course  made  by  survej'ors  of  the 
department,  and,  there  being  no  objection,  on  Dec.  31, 1900» 
a  grant  of  the  land  in  (juestion  to  the  defendant  wasmada 
On  Feby.  7th,  1901,  the  town  authorities  first  heard  of  this 
grant,  and  the  mayor  immediately  w^rote  ,to  the  depart- 
ment expressing  his  surprise  and  saying  : 

"  This  portion  being  within  the  site  of  the  Dominion 
Iron  &  Steel  Co.,  and  likely  to  be  covered  by  their  build- 
ings, I  am  at  a  loss  to  understand  how  any  surveyor  could 
report  this  land  as  open  to  grant." 

In  his  application  for  the  grant  petitioner  simply  states 
that  he  is  desirous  of  obtaining  a  parcel  or  lot  of  crown 
lands  situate  near  the  town  of  Sydney  in  the  county  of 
("ape  Breton  and  known  as  the  *'  Corni.sh  Town  Road  ; "  that 
the  said  land  is  unoccupied  and  unimproved.  In  usual 
course  the  application  was  sent  to  the  crown  land  sur- 
vej'or  for  survey  and  report,  and  the  surveyor,  to  whom 
it   was    first    sent,    having  delayed   in    attending    to   the 
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matter,  it  was  again  forwarded  to  another  surveyor,  with 
similar  instructions.  These  surveyors  both  reported  that 
there  were  no  improvements,  and  no  objection  that  they 
knew  of  at  the  time  of  survey  to  tlie  lot  being  t^ranted 
petitioner.  In  ignorance  of  the  facts  that  the  land  applied 
for  was  in  the  town  of  Sydney,  and  within  the  limit  of  the 
land  expropriated  by  the  town,  and  that  the  company  were 
then  in  possession  of  it,  the  grant  passed.  The  attorney- 
general,  who  is  also  crown  land  commissioner,  says  : 

"  The  question  of  location  was  never  before  me  or  the 
government.  If  land  is  represented  as  being  in  the 
possession  of  anybody  a  grant  is  never  made  without  notice 
to  that  person.  I  had  no  notice  that  this  land  was  in  the 
possession  of  any  pei-son  except  the  petitioner.  If  either 
of  the  facts  that  the  land  was  in  the  town  of  Sydney,  or 
was  in  the  limits  of  land  expropriated  by  the  town,  or  was 
a  street  in  the  town  had  been  made  known  to  me,  I  would 
not  have  made  the  grant  without  the  consent  of  the  town 
authorities." 

Mr.  Austen,  chief  clerk  in   the  crown  land  office,  says  : 

''  I  had  no  idea  there  were  any  objections  to  this  grant,  or 
it  would  not  have  been  put  through  as  it  was.  I  did  not 
know  that  the  land  was  within  the  limits  of  any  ex- 
propriated land,  or  in  the  possession  of  any  one  but  the 
applicant.  The  Crown  has  made  other  grants  on  the 
Cornish  Town  Road,  and  with  the  knowledge  and  con- 
sent of  the  town  authorities,  on  the  understanding  that  a 
chain  in  width  should  be  reserved  for  the  town.  I  do  not 
think  the  town  was  consulted  in  each  case." 

The  defendant  was  the  owner  of  a  farm  on  which  he 
lived,  abutting  or  the  Cornish  Town  Road,  which  had  been 
expropriated,  and  this  lot  joined  on  to  it,  being  a  small 
block  in  'he  midst  of  the  company's  property,  and  close  to 
the  works  th^n  in  course  of  construction.  All  the  sur- 
rounding land  was  the  property  of  the  company.  The 
defendant  says  : 

"  Steel  Co.  expropriated  the  property  I  lived  on  with 
other  property ;  a  large  block  around  here.  I  did  not 
kno.w  all  the  land  they  expropriated.     R/2  (a  copy  of  the 
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plan  of  expropriation  in  evidence)  is  a  picture  of  the  ex- 
propriated land.  Shortly  after  the  expropriation  they 
fenced  considerable  of  that — the  railway  was  on  the  other 
side.  The  land  that  was  granted  is  between  w-here  the 
Coke  Ovens  were  put,  and  the  railway.  The  Cornish 
Town  Road  reserve  was  just  in  rear  of  my  property  ex- 
propriated. I  understood  that,  at  the  time  the  town  of 
Sydney  expropriated  my  property,  my  property  consisted 
of  a  block  of  land  on  the  west  side  of  the  Cornish  Town 
Road,  and  that  road  was  abutting  it  reserved  as  a  right  of 
way." 

It  will  be  observed  that  he  does  not  pretend  to  deny 
that,  at  the  time  he  applied  for  a  grant,  he  knew  the  land 
applied  for  had  been  expropriated,  and  conveyed  to  the 
company.  He  recognised  the  plan  placed  before  him  as 
showing  the  lands  expropriated,  and  in  the  occupation  of 
the  company.  It  is  too  clear,  from  his  own  evidence,  to 
doubt  that,  when  he  applied  for  the  grant,  he  was  well 
aware  that  the  company  claimed  this  land  as  part  of  the 
expropriation. 

The  expropriation  proceedings  were  taken  under  the 
authority  of  chapter  84,  acts  of  1899 — sec.  1,  after  em- 
powering the  town  to  expropriate  all  lands,  easements, 
privileges,  and  other  rights  within  or  without  the  limits  of 
said  town  of  Sydney,  provide  for  the  filing  of  a  plan  show- 
ing the  site  or  location  of  such  lands,  &c.,  and  *'  on  the 
filing  of  the  said  plan  all  the  right,  title,  and  interest  in 
said  lands,  &c.,  shall  forthwith  absolutely  vest  in  said  town 
of  Sydney."      By  chap.  G6,  acts  1900,  sec.  7  : 

"  All  proceedings  taken  by  the  town  of  Sydney  under 
chap.  84  of  the  acts  of  1899,  entitled  an  act,  &c.,  are 
hereby  ratified,  and  confirmed,  and  the  town  of  Sydney  is 
declared  to  have  had  full  power,  and  authority  to  grant 
and  convey  the  lands,  and  premises  expropriated  under 
said  chapter  to  the  Dominion  Iron  &  Steel  Co.,  limited." 

Now  it  is  contended  by  the  plaintiff,  and  I  think  with 
a  good  deal  of  force,  that,  by  virtue  at  any  rate  of  the  con- 
firmatory act,  the  crown  recognised,  and  adopted  the  ex- 
propriation of  the  lot  in  question.     The  plan,  and  proceed- 
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ings  must  liave  been  before  the  legislature  at  the  time  of 
passing  the  act  in  which,  it  was  plain  to  be  seen,  it  was 
included.  It  seems  to  me  that  to  give  effect  to  defendant's 
contention,  in  the  face  of  such  legislative  sanction,  would  be 
upholding  rights  of  the  Crown  where  the  Crown  had,  for 
public  purposes,  renounced  the  rights  it  had. 

There  is  a  further  contention  on  this  branch  of  the 
case  which  is  also  entitled  to  considerable  weight — that  is 
to  say  that  the  Cornish  Town  Road,  so-called,  w^as  vested  in 
the  town  of  Sydney  by  virtue  of  chap.  71,  sec.  170,  Towns 
Incorporation  Act,  which  provides  that  "  all  public  streets, 
j'oads,  highways,  lanes,  sidewalks,  bridges  squares  and 
thoroughfares,  &c.,  are  hereby  vested  absolutely  in  the 
town,  and  the  council  shall  have  full  control  over  the 
same.''  The  Cornish  Town  Road  is  conceded  tc  have 
been  a  reservation  by  the  Crown  long  ago  for  the  purpose 
of  a  road  or  highway.  That  being  so  it  is  doubtful  if  the 
Crown,  after  the  passing  of  the  Towns  Incorporation  Act, 
had  any  further  right,  or  interest  therein.  The  effect  of 
8ec.  170,  chap.  71,  was  to  make  a  parliamentary  grant  of 
such  reservation  for  the  use  of  the  town  to  which  the 
Crown  assented.  See  observations  of  Lord  Selborne  in  Gi  e  U 
Easterti  Railway  Co,  v.  Goldsmith,  9  A.  C.  940.  The  fact 
of  the  crown  subsequently  making  grants  of  the  reserva- 
tion cannot  affect  the  title  of  the  town,  but,  in  any  case, 
before  making  such  grants,  the  town  was  consulted,  and  if 
objected  to  grants,  were  not  made.  It  was  suggested  that 
because  it  had  not  been  used,  or  made  into  a  road,  and 
was  wider  than  necessary  for  that  purpose,  the  section 
referred  to  did  not  apply.  I  think  we  ought  not  so  to 
construe  the  statute.  It  being  for  the  public  interest,  and 
the  beneUt  of  the  adjoining  proprietors,  that  the  reservation 
was  made,  and  the  legislature  having  in  wide  terms 
expressed  that  all  roads  and  highways  were  vested  in  the 
town,  I  think  we  should  hold  that  a  reservation  such  as 
this  was  covered. 

"  It  is  presumed  that  the  legislature  does  not  intend  to 
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deprive  the  Crown  of  any  prerogative  right  or  property, 
unless  it  expresses  its  intention  to  do  so  in  explicit  terms, 
or  makes  the  inference  irresistible."  Maxwell  on  Statutes, 
p.  161 — I  should  say  that  under  the  confirmatory  act,  the 
inference  here  is  irresistible.  The  jurisdiction  of  this 
court  to  vacate  this  grant  was  questioned.  In  Eastern 
A  rch  ipehifjo  v.  The  Queen,  2  El.  &  Bl.  914,  Jervis,  C.  J.,  says: 

"  To  every  crown  grant  th  re  is  annexed,  by  the 
common  law,  an  implied  condition  that  it  may  be  re- 
pealed b}'  scire  favlns  by  the  crown,  or  by  a  subject,  grieved, 
using  the  prerogative  of  the  ci'own  upon  the  fiat  of  the 
attorney -general." 

Our  own  statute,  chap.  24,  sec.  25,  R.  S. 

''  If  any  dispute  arises  with  reference  to  the  applica- 
tion for  any  grant  of  crown  lands,  or  to  the  making 
thereof,  or  to  the  vaVidliij  of  any  grant  the  commissioner 
may  either  on  his  own  motion,  or  upon  the  request  of  any 
person  aggrieved,  and  on  the  relation  of  such  person,  and 
upon  such  terms  as  to  security  as  he  sees  fit  to  impose, 
commence  an  action  in  the  supreme  coUrt  for  the  purpose 
of  determining  the  rights  of  the  parties  with  reference  to 
such  application  or  grant,  and  the  court  shall  have 
jurisdiction  to  hear,  and  determine  the  matter  of  comolaint 
in  the  same  manner  as  an  ordinary  action,  and  to  set  aside 
amend  or  vary  such  grant,  and  to  determine  the  right  of 
the  parties  in  relation  thereto." 

I  now  turn  to  the  question  of  whether,  in  making  this 
grant,  the  Crown  was  deceived  or  misled  by  false  sugges- 
tions or  fraudulent  concealment,  or  fraudulent  misrepre- 
sentation of  the  facts.  First  let  me  refer  to  some  of  the 
authorities  on  the  subject.  In  CIdtty  on  the  Prerogatives 
of  the  Crown,  at  p.  330,  he  says  : 

"  The  king  is  generally  speaking  bound  by  his  grants, 
but  this  is  only  when  they  are  not  contrary  to  law  either 
in  themselves  or  void  for  uncertainty,  or  deception,  or  un- 
just, or  injurious  to  the  rights,  and  interests  of  third 
persons." 

In  Camming  v.  Forrester,  2  J.  W.,  334,  The  Master 
of  the  Rolls  says  : 
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**  In  ^general  the  consequence  of  any  false  fact  being 
stated  to  the  crown  is  to  nullify  any  grant  grounded  upon 
it.  If  the  crown  h  s  been  deceived,  and  has  proceeded  on  a 
mistake,  that  is  a  reason   for  revoking  the  letters  patent." 

Parke  B.  in  the  Eiwtetm  Archlpehujo  v.  The  Queen,  al- 
ready cited,  at  p.  894,  says  : 

If  the  charter  had  been  obtained  by  a  false  suggestion, 
or  a  fraudulent  concealment,  or  a  fraudulent  representa- 
tion of  facts,  the  crown  v.ould  have  been  deceived  and  the 
charter  would  have  been  void  at  common  law,  and  so  it 
would  have  been  if  it  had  been  injurious  to  the  vested 
interests  of  other  subjects,  and  so  improvidently  issued,  and 
this  at  common  law,  quite  independently  of  any  direction, 
or  conditions  contained  in  it." 

In  Foster  on  Scire  Facias  the  same  subject  is  dealt  with 
at  page  228,  and,  at  page  242,  he  says : 

"  Every  such  grant  by  letters  patent  ....  is  also  void 
for  ....  false  suggestions  by  which  the  Queen  has  been 
deceived  or  misinformed  in  her  grant,  or  where  she  has 
graiited  the  same  thing  .to  two  persons." 

In  the  supreme  court  of  Canada,  and  in  the  Ontario 
cases,  the  same  principles  have  been  followed  such  as 
FtmHPca  v.  Attorney -Gen  end,  17  S.  C,  C.  612;  Queen  v. 
Mi/ntminy,  29  S.  C:  C,  484;  Attorney-General  v.  McNuIty; 
11  Grant,  281  ;  Attorney-General  v.  Contois,  25  Grant* 
346.  It  was  observed  by  defendant's  counsel  that  in 
Ontario  and  Quebec  the  proceedings  were  under  statutes, 
but,  as  is  stated  in  some  of  the  decisions,  these  statutes  only 
enacted  what  w^as  the  common  law.  See  Esten  V.  C.  in 
Attorney -General  v.  MrNulty,  p.  281. 

Further  reference  mwy  be  made  to  Bacon's  Abridg- 
ment, vol.  6,  p.  514;  4  Corny ns  Digest,  419;  2  Rolh's 
Abridgment,  191,  all  of  which  are  authorities  to  the  same 
effect. 

It  is  contended  for  the  defence  that  here  there  was  no 
false  suggestion,  or  material  misrepresentation  by  the 
defendant.     In  the  application  there  are  at  least  two  false 
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statements  of  a  most  material  character  :  (1)  the  Jand  is 
represented  as  *'  near  "  the  Town  of  Sydnej'^  when  in  fact 
it  was  in  it — (2)  it  is  repi'esented  that  the  land  was 
unoccupied,  when  in  truth  it  was  then  in  the  occupation 
of  the  Compan3^  Besides,  there  is  one  serious  con- 
cealment 0£  an  important  fact,  which  ought  to  have 
been  disclosed,  that  it  lay  within  the  limits  of  the 
expropriated  land.  The  defendant  has  sworn  that  he  did 
not  know"  it  lay  within  the  town,  but  he  certainly  did 
know  that  it  was  part  of  the  land  expropriated,  and 
conveyed  to  the  company,  and  that  the  company  had 
then  erected  part  of  its  works  in  its  near  vicinit3\  These 
false  suggestions,  and  this  fraudulent  coilcealment,  did 
deceive  the  Crown  into  making  the  grant  which  would 
not  have  been  made  had  the  crown  officers  been  properly 
informed.  It  is  self  evident  that  the  Crown  knowingly 
would  never  have  inflicted  such  an  injur}'^  on  the  company 
as  to  make  a  grant  of  a  small  block  of  land  in  the  centre 
of  a  large  area  of  which  the  company,  at  least  held  a  deed 
from  the  town,  and  were  ostensibly  in  occupation.  I  can- 
not find  that,  in  order  to  void  the  grant,  it  was  necessary 
that  the  defendant  should  have  knowingly  misrepresented 
the  facts.  It  would  appear  to  be  sufficient  that  he  does 
misstate  them  whereby  the  Crown  has  been  misled.  That, 
however,  is  of  no  importance  here  as  the  evidence  estab- 
lishes *that  some  of  the  false  suggestions  ^vere  knowingly 
made.  It  is  hardl}^  necessary  to  observe  that  the  grant 
of  thio  land  was  a  serious  detriment  both  to  the  town  of 
Sydney,  and  the  company. 

In  3  OdttyH   Blackstone,  page   261,  it  is  laid  down, 

"  Where  the  Crown  has   unadvisedly  granted  anything  by 

)atent,  which  ought  not  to  be  granted,  the  remedy 

,1  the  patent  is  by  \\v\i  oi  Scire fac ids  in  Chancery." 

lonjan  v.  Seaward,  2  M.   and   W.,   544,   Parke  B.» 

at  a  false  sugtrestion  of    the    grantee  avoids  an 
r  grant  of  lands,  or  tenements  from   the   Crown 
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is  a  maxim  of  the  common  law,  and  such  a  ^rant  is  void 
not  against  the  Crown  merely,  but  in  a  suit  against  a 
third  party." 

See  further  Chttty  on  Prerogatives,  p.  330. 

I  refer  to  another  argument  urged,  that  the  Crown 
must  be  deceived  in  the  consideration  for  the  grant  in 
order  to  avoid  it,  merely  to  show  that  it  has  not  been 
overlooked.  This  is  mentioned  in  the  various  authorities 
as  one  of  the  grounds  for  cancellation,  but  one  can  hardly, 
for  a  moment  think  consideration  in  its  usual  acceptation 
is  thereby  meant.  The  considerati  n  referred  to  no  doubt 
nijeans  all  the  circumstances  which  have  led  the  Crown  to 
make  the  grant,  ^ssaid  by  the  court  in  Attorney -Genenl 
v.  Contovi,  page  356. 

"  It  is  apparent  from  other  parts  of  the  case  that 
the  word  consideration  is  used  in  it  as  denoting  reason 
or  motive  as  well  as  in  its  ordinary  legal  meaning." 

I  refrain  from  discussing  another  objection  to  the  grant 
because  in  my  opinion  the  foregoing  are  amply  sufficient 
to  show  that  it  cannot  be  upheld.  I  refer  to  the  right  of 
the  Crown  to  grant  the  lot  while  in  the  occupation  of  the 
company.  The  company  were  not  in  the  position  of  mere 
sijuatters  or  intruders,  but  holding  under  a  bona  fide 
conveyance  from  the  town.  This  <  pens  a  large  field  for 
discussion  not  necessary  to  the  decision  of  this  case.  I 
therefore  dismiss  it  from  consideration  with  this  observa- 
tion that  if  it  were  necessary,  in  view  of  the  decisions  of 
our  own  Court  the  defendants  grant  could  scarcely  be 
maintained. 

There  were  no  doubt  other  reajsons  urged  by  the  de- 
fence to  which  I  have  made  no  specific  reference.  The 
grounds,  however,  on  which  I  have  placed  my  de  ision, 
generally  speaking,  cover  them  all.  From  these  it  will  be 
seen  that,  in  my  opinion,  the  decision  below  was  right,  and 
that  the  grant  to  defendant  must  be  set  aside. 

The  appeal  should  be  dismissed  with  costs. 

Graham,  E.  J.,  concurred. 
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Meagher,  J. — read  au  opinion  which  has  not  been 
tiled,  but  in  which  he  was  understood  to  concur  with  the 
other  members  of  the  Court. 

Appeal  dismissed  with  costs. 


McDo::ald  v.  Miller. 

Before  RiTCHiK  and  Townshknd,  J  J  ,  and  Graham,  K.  J. 

Partnerithip — Dissolution — Contract  for  exclusive  right  to  use  firm    name 
— Injunction  to  restrain  violation — Colorable  imitation  cal- 
culated to  deceive. 

Plaintiff  and  defendant  dissolved  a  co-pirtnership  which  had  been 
carried  on  by  them  for  some  years,  as  dealers  in  pianos,  org-ans  and 
sewinjf  tnachines,  under  the  name  and  style  of  M.  Bros.  &  M.  In 
consideration  of  the  sum  of  $9,000  paid  by  plaintiff  to  defendant,  the 
latter.assigned  to  plaintiff  all  his  right,  &c.,  in  said  business,  and  the 
»ight  to  use  the  firm  name,  and  covenanted  that  plaintiff  alone,  or 
with  others,  should  have  the  right  to  carry  on  business  under  the 
name  of  M.  Bros,  and  M.,  and  that  defendant  would  not  in  any  way 
interfere  with  the  use  of  such  name  by  plaintiff. 

Defendant  subsequently  commenced  business  unier  the  name  of  M. 
Bros.  &  Co.,  and  published  an  advertisement  soliciting  old 
customers  of  the  firm  of  M.  Bros.  &  M.,  in  such  a  way  as  to  lead  such 
customers  and  the  public  to  believe  that  in  dealing  with  him  they 
were  dealing  with  the  old  firm. 

Held^  affirming  the  judgment  of  the  trial  judge,  that  the  name  adopted 
by  defendant  was  calculated  to  deceive  persons  into  the  belief  that 
they  were  dealing  with  plaintiff,  that  it  was  a  colorable  imitation  of 
the  name  under  which  plaintiff  was  doing  business,  and  that  it  was  a 
violation  of  the  contract  that  defendant  would  not  in  any  way 
interfere  with  the  use  of  such  name  by  plaintiff. 

Held^  also,  that  the  advertisement  published  by  defendant,  addressed  to 
his  "  old  customers ''  as  well  as  to  **  any  new  ones  who  may  favor 
me  with  their  patronage,"  in  which  he  stated  ihat  he  had  merely  sold 
his  interest  in  the  retail  store  in  H.,  and  that  he  would  still  continue  to 
wholesale  pianos,  &c.,  from  his  warehouse  there,  contained  mis- 
representations and  concealments,  and  was  calculated  to  deceive  the 
public  into  the  belief  that  he  represented  the  business  of  the  old  firm. 

Held,  that  plaintiff  was  entitled  to  an  order  restraining  defenaant  from 
using  the  name  adopted  by  him,  and  from  soliciting  the  old 
customers  of  the  firm. 

This  was  an  appeal   from   the    following  judgment  of 
McDonald,  C.  J.  : 

In  June,  1898,  the  plaintiff  and    defendant    formed   a 
business    partnership   under  the  name,  and  firm  style  o£ 
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Miller  Bros,  and   McDonald,  the  business  to  be  carried  on 
in   the    City    of    Halifax,    according  to  the  terms  of  the 
agreement   of    partnership  executed   by    the  parties   and 
dated  1st  June,  1898.     The  partners  continued  to  do  busi- 
ness under  this  agreement  till  the  10th   May,  1902,  when 
the  partnership  was  dissolved  the  defendant  retiring  from 
the  business  on  the  terms  set  out  in  the  aj?,reement  of  dis- 
solution   dated     10th    May,    1902,   the    plaintiff'  agreeing 
to    pay    the    defendant    the    sum    of     $9,000    for     all 
his    right   and    interest    in    the    said    business   and    firm, 
"together    with    the  good   will,  firm  name"   and  all  the 
assets,   etc.,    of  the    firm,  "  including    every  matter    and 
thing  in  which  the  co-partnership   money   of  said  Miller 
Bras,  and   McDonald  has  been  placed  and  invested ;  "  and 
it    was    further  *  agreed    that,    upon    the  payment  of  the 
said    ?9,000,    the    partnership   should    be   dissolved,    but 
that  the   said   plaintiff,    either  alone  or    by   or  with  any 
other  person  or  persons,  should  have  the  right  of  carrying 
on  business  under  the  name  of  Miller  Bros.  &  McDonald, 
in  accoj-dance    with    the  true  intent  and  meaning  of  the 
agreement  ;  and    the    defendant   further   agreed  '*  not  to 
carrj'    on    business    under   said    name,    and    not    in    any 
way  to  interfere  with   the  use  of  such  name  by  said  John 
A.     McDonald,    etc."       The    defendant    had,    before    the 
commencement   of    the    partnership    Avith    the    yjlaintift*, 
carried   on   a  business  in   pianos,  organs,  etc.,  at  Moncton, 
New  Bi-unswick,  under  the  name  of  Miller  Bros.,  and  in  the 
agreement   of    1902    it  was  stipulated  that  the  defendant 
should    be    at    liberty   to  carry  on  the  business  heretofore 
carried  on  by  him  at  Moncton,  under  the   name    of  Miller 
Bros.,  and  that  if  he  should  thereafter  sell  the  said   busi- 
ness,   or  the   good  will  thereof,  that  the  proceeds  of  such 
sale  should  belong  to  the  said  Miller  Bros.,  and  by  an  addi- 
tional   agreement    dated   20th  June,  1902,  the  defendant 
convenanted   and   agreed   with  the  plaintiff'  that  the  said 
plaintiff  should  alone,  or  by  or  with  any   other  person  or 
persons,  have  the  right  of  trading  and  carrying  on  the  busi- 
ness, under  the  name  of  Miller  Bros.  &  McDonald,  and  that 
he  would  not  "  in  any  way  interfere  with   the  use  of  such 
name    by    the    plaintiff,    his   executors,  adn)inistrators   or 
assigns."     The  head  office  and  principal   salerooms   of  the 
firm  of  Miller  Brothers,  and  Miller  Brothers  &  Macdonald, 
were  at  Halifax,  upon  the    premises  known  as   No.    44 
Barrington  Street.  • 
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The  plaintiff,  in  his  statement  of  elaini,  alleged  that,  on  or 
shortly  after  the  retirement  of  the  said  defendant  from  the 
firm  of  Miller  Bros.  &  McDonald,  the  defendant,  in  viola- 
tion of  his  covenants,  and  the  true  intent  and  meaning  of 
the  agreements  between  the  plaintiff  and  the  defendant, 
commenced  business  in  Halifax  under  the  name  and  style 
of  Miller  Bros.  &  Compan5%  and  under  vsaid  name  and 
style,  had  carried  on  business  as  dealer  in  pianos  and  sewing^ 
machines,  and  of  an  exactly  similar  nature  to  the  business 
of  the  plaintiff,  and  had  set  up  on  the  premises  in  Halifax, 
where  the  defendant's  head  offices  and  principal  salesrooms 
were  situate,  in  the  public  view,  a  sign  containing  the  follow- 
ing name,  "  Miller  Bros.  &  Company,"  and  had  otherwise, 
in  violation  of  his  covenants,  and  in  fraud  of  the  plaintiff's 
rights  under  the  agreements  mentioned,  caused  and  con- 
tinued to  cause  damage  and  loss  to  the  plaintiff,  and  he 
claimed 

(a)  An  injunction  restraining  the  defendant  from 
carrying  on  or  advertising  his  said  business  under  the 
name  and  style  of  Miller  Bros.  &  Company. 

(b)  A  declaration  that  the  plaintiff  was  entitled  to  the 
sole  and  exclusive  use  of  the  name  and  style  of  Miller 
Bros.  &  McDonald,  and  to  the  good  will  of  the  said  firm,  as 
set  forth  in  the  statement  of  claim,  and  that  the  defendant 
was  not  entitled  toapply  to  any  person  who  was  a  customer 
of  the  said  firm  privately,  by  letter,  personally,  or  by  a 
traveller,  asking  such  customer  to  deal  with  the  defendant, 
or  not  to  deal  with  the  plaintiff*  or  to  apply  as  aforesaid 
to  any  person  who  was  an  agent  of  the  said  firm,  asking 
him  to  do  business  for  the  defendant. 

(c,  d,  and  e)     Damages  as  set  in  the  statement  of  claim. 

(f)  Costs. 

(g)  Further  relief  as  might  be  required. 

The  defendant  in  his  defence  substantially  admitted  the 
principal  facts  as  alleged  by  the  plaintiff,  but  asserted  the 
legal  right  to  adopt  and  use  and  trade  under  the  name 
adopted  by  him,  and  denied  that  his  conduct  w'os  in  fraud  of 
any  right  of  tlie  plaintiff,  or  in  violation  of  any  covenant 
made  by  him. 

The  plaintiff's  case  appears  to  me,  under  the  facts  in 
proof,  to  rest  upon  two  distinct  considerations. 

1,  Is  the  plaintiff,  as  the  purchaser  of  the  good  will 
of  the  business  sold  to  him   by  the  defendant,  entitled  to 
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an  injunction  restraining  defendant  from  prosecuting  sub- 
stantially the  same  business  sold  to  the  plaintiff*  with  the 
good  will  thereof,  and  from  using  the  name  of  Miller  Bros. 
&  Company,  under  which  he  seeks  to  prosecute  that 
business. 

It  appears  to  be  settled  by  tlie  case,  Labouchere  v. 
Dawson,  13  Eq.  322,  confirmed  in  the  House  of  Lords  in 
Trego  \.  Bunt,  (1896),  A.  C,  p.  7.  It  is  stated  in  the 
head  note  of  the  case  that  "  The  vendor  of  a  business 
and  the  good  will  thereof  may,  in  the  absence  of  express 
stipulation  to  the  contrary,  set  up  in  business  of  the 
same  kind,  either  in  the  same  neighborhood  or  elsewhere, 
and  may  publicly  advertise  the  fact  that  he  has  done  so, 
but  he  most  not  solicit  the  customers  of  the  old  business 
to  cease  dealing  with  the  purchaser,  or  to  give  their 
custom  to  himself."  In  the  same  case,  p.  325,  Lord  Romilly, 
the  Master  of  the  Rolls,  in  giving  judgment,  said  :  "  He 
is  entitled  to  publish  any  circulars  to  all  the  world  to  say 
that  he  is  carrying  on  such  a  business,  but  he  is  not 
entitled  either  by  private  letter  or  by  a  visit,  or  by  his 
traveller  or  agent,  to  go  to  any  person  who  was  a 
customer  of  the  old  firm  and  solicit  him  not  to  continue 
his  business  with  the  old  firm  but  to  transfer  it  to  him, 
the  new  firm." — Further  on,  p.  326, he  continues:  "Where 
are  you  to  draw  the  line  ?  Because  this  might  happen 
that  a  person  jnight  publish  circulars  in  the  papers,  which 
circulars  could  have  no  meaning  whatever  except  as  a 
solicitation  to  old  customers  of  the  old  firm,  and  they 
would  be  unmeaning  if  tliey  related  to  any  new  one.  If 
such  a  question  as  that  came  before  me,  exactly  in  those 
terms,  I  should  hold  it  to  be  merely  a  colourable  departure 
from  what  he  was  not  to  be  allowed  to  do." 

Now  in  a  newspaper  dated  4th  August,  1902,  the 
defendant  published  the  following  circular :  "  As  there 
seems  to  be  an  misunderstanding  abroad  in  reference  to  the 
change  recently  made  in  my  businCvSS  I  might  say  for  the 
benefit  of  my  old  customers,  as  well  as  any  new  ones  that 
may  favor  me  with  their  patronage,  that  I  have  merely 
sold  out  my  interest  in  the  retail  store  in  Halifax  City,  but 
will  still  continue  to  wholesale  Pianos,  Organs,  etc.,  from 
my  warehouse  there  and  keep  agents  on  the  road  ;  also  my 
store  here  (Moncton)  will  be  run  in  the  future  as  it  always 
4 — N.  S.  R.  37 
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has  been  in  the  past  by  myself,  I.  L.  Miller,  under  the  name 
of  Miller  Brothers." 

This  I  take  to  be  a  direct  appeal  to  the  customers  of  the 
old  firm,  as  well  as  to  the  general  public,  and  it  is  an  appeal 
founded  upon  a  misrepresentation  of  the  facts  as  I  under- 
stand them.  The  notice  states  that  the  defendant  merely 
sold  his  interest  in  the  retail  store  in  Halifax,  while,  by  the 
agreement  of  the  20th  June,  1902,  he  assigns  and  tran^.- 
fera  to  the  defendant  all  the  right,  title,  interest,  property 
and  demand  of  the  said  I.  L.  Miller,  of,  in  and  to  the  busi- 
ness heretofore  carried  on  by  the  parties  hereto  under  the 
name,  style  and  firm  of  'Miller  Brothers  &  McDonald, 
together  with  the  good  will,  firm  name,  debts  and  assets  and 
securities  of  said  co-partnership,  including  every  matter 
and  thing  in  which  the  co-partnership  money  of  the  said 
Miller  Bros.  &  McDonald  had  been  placed  or  invested. 
I  am  of  opinion  on  this  evidence  that,  apart  from  another 
feature  of  tlie  case  which  I  shall  presently  notice,  this 
case  is  brought  within  the  decision  in  Labouchere  v. 
Dciwsov,  (sup.),  and  that  the  plaintiff  is  entitled  to  an 
injunction  in  the  terms  of  the  judgment  in  that  case. 

I  now  come  to  th?  effect  which  should  be  given 
to  the  plaintiff's  covenant  in  the  additional  agreement 
of  the  20th  June,  1902,  that  the  defendant  Miller 
would  not  thereafter  carry  on  business  under  the  name 
of  Miller  Bros.  &  McDonald,  and  would  not  in  any 
way  interfere  with  the  use  of  the  said  name  by  the 
said  John  A.  McDonald,  his  executors,  administrators  or 
assigns.  It  cannot  be  pretended,  I  think,  that  it  was  in  the 
mind  of  either  party  to  this  covenant  when  it  was 
executed  that  the  defendant  should  be  allowed,  while  not 
adopting  the  name  of  Miller  Bros.  &  McDonald  in  terms, 
under  a  name  so  similar  to  that  prohibited  to  him,  to  mis- 
lead not  only  old  customers  of  the  firm,  but  others  into  the 
belief  that  they  were  dealing  with  the  old  firm,  and  I  can- 
not help  observing  that,  reading  the  advertisement  in  the 
Moncton  papers  in  connection  with  the  convenants  to 
which  I  have  referred,  to  permit  the  use  of  the  name 
which  the  defendant  now  seeks  to  use,  would,  in  the  words 
of  Romilly,  M.  R.  "  be  a  merely  colorable  departure  from 
"  what  he  Avas  not  allowed  to  do  " — that  is  to  interfere 
with  the  name  which  he  had  assigned  and  warranted  to  the 
plaintiff'  for    valuable  consideration.     Being  therefore,  of 
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opinion  that  the  adoption  of  the  name  of  Miller  Bros.  & 
Company  is  a  direct  violation  cf  this  convenant  not  to 
interfere  with  the  use  of  the  name  which  he  had  assigned 
to  them  and  authorized  their  use  of,  I  think  he  must  b& 
restrained  from  using  the  name  of  Miller  Bros.  &  Company 
in  Halifax  or  elsewhere.  The  form  of  injunction  can  be 
settled  before  me  if  not  agreed  upon  by  the  parties.  There 
will  be  no  order  as  to  damages.  The  defendant  will  pay 
the  costs  of  this  suit. 

1904,  January  28th. — R,  E.  Harris,  K.  C,  in  support 
of  appeal. 

W,  B.  A.  Ritchie,  K.  C,  andJJJ.  L.  McKinnon,  contra^ 

1904,  March  8th. — Townshend,  J.,  delivered  the 
judgment  of  the  court  : 

The  fa?ts  of  this  case  are  very  fully  set  out  in  the 
decision  appealed  from.  The  plaintiff's  complaint  is  two 
fold.  (I.)  That  the  defendant  has  adopted  a  firm  name 
so  similar  to  that  which Jhe  acquired  under  the  agreement 
of  20th  June,  1902,  that  an  interference  with  his  business 
has  already  ensued  and  further  injury  will  in  future 
result.  (2.)  That  defendant,  in  violation  of  his  contract^ 
has  adopted  this  firm  name,  and  is  soliciting  old  customers 
of  the  firm,  whose  good  will  he  bought,  and  misleading 
them,  and  the  public,  into  the  belief  that  in  dealing  with 
him  they  are  dealing  with  the  old  firm.  The  learned 
Chief -Justice  decided  both  of  these  questions  adversely  to 
the  defendant. 

By  the  terms  of  the  agreement  the  defendant  bound 
himself  that  he  would  not  thereafter  carry  on  busineR» 
under  said  name  of  Miller  Bros.  &  McDonald,  and  would 
not  in  any  way  interfere  with  the  use  of  such  name  by  the 
said  John  A.  McDonald.  By  a  further  term  it  was  agreed 
'*  that  the  said  Israel  L.  Miller,  (the  defendant),  his 
executors  administrators,  and  assigns  are  to  be  at  liberty  to 
carry  on  the  busineas  heretofore  carried  on  by  said  Israel 
L.  Miller  at  Moncton  in  the   province  of  New  Brunswick 
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under  the  name  of  Miller  Bros."  Has  the  defendant  in 
one  way  or  the  other  violated  the  plaintiff's  legal  rights 
under  the  agreement,  or  apart  from  the  agreement  ?  The 
cases  on  this  subject  are  very  numerous  and  have  come 
before  the  courts  in  Englfig;id  in  many  different  forms. 

The  first  to  which  I  will  now  refer  touches  the  ques- 
tions here  very  closely.  In  HeTidricks  v.  MontagUy  17 
Ch.  D.,  638,  the  court  of  appeal  restrained  the  defendants 
from  using  as  their  company  name  the  "  Universe  Life 
Assurance  Association,  Limited,"  at  the  instance  of  the 
*'  Universal  Life  Assurance  Society,"  which  had  for  a  long 
period  done  business  under  that  name,  because  it  bore  a 
name  so  sunilar  to  the  plaintiff  Co.,  as  to  be  calculated  to 
deceive  the  public.  Brett,  L.  J.,  after  stating  that  it  was 
not  at  all  necessary,  according  to  the  authorities,  and  accord- 
ing to  the  doctrines  of  the  court,  to  suppose  that  there 
was  any  intention  of  fraud  existing,  or  that  there  would 
be  any  in  the  future,  says  : 

"  The  question  is  simply  whether  the  name  they  have 
adopted  for  a  business  of  the  game  kind,  and  in  the  same 
city,  is  so  like  the  name  of  the  plaintiffs,  which  they  have 
used  as  their  trade  name  for  so  long  a  period,  as  in  fact  lo 
enable  the  defendants  to  appropriate  a  material  part  of  the 
business  of  the  plaintiff'  company,  by  misleading  people  to 
suppose  that  they  were  dealing  with  the  plaintiffs  when 
in  fact  they  were  dealing  with  the  defendants.  The 
question  is  whether  we  can  come  to  the  conclusion  that 
that  will  be  in  fact,  the  effect  of  their  using  the  name 
which  they  propose  to  use,  and  that  must  depend  in  the 
first  place  not  upon  whether  their  names  are  identical,  bub 
upon  whether  they  are  so  alike  that  w^e  are  of  opinion  that 
in  truth,  and  fact,  it  would  have  that  effect.  I  do  not 
think  that  judicially  we  could  decide  that  as  a  matter  of 
law.  It  is  a  question  of  fact  whether  the  name  is  so 
similar  to  the  other  that  it  would  lead  to  that  result  in 
business.  It  is  not  a  question  of  law  at  all,  but  of  fact 
upon  the  evidence." 

Before  dealing  with  the  question  of  fact  in  this  case  it 
will  be  useful  briefly  to  examine  some  of  the  English  cases 
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where  similar  questions  of  fact  have  arisen.  Tarton  v. 
Tarton,  42  Gh.  D..  128,  is  one  of  these.  In  that  case 
Thomas  Turton  &  Sons  had  for  many  years  carried  on 
business  under  that  name.  John  Turton  had  carried  on  a 
similar  business  in  the  same  town.  Later  or  he  took  into 
partnership  his  sons,  and  carried  on  the  same  busines® 
under  the  name  of  John  Turton  &  Sons.  The  action  was 
brought  to  restrain  defendants  from  using  this  firm  nan>^ 
as  it  so  closely  resembled  the  plaintiff's  firm  name  that  it 
was  calculated  to  deceive.  The  court  refused  the  injunction 
holding  that  although  there  was  a  probability  that  the 
public  would  be  occasionally  misled  by  the  "similarity  of 
the  names  the  plaintiffs  were  not  entitled  to  restrain  the 
defendants  from  the  use  of  the  name  John  Turton  &  Sons. 
Lord  Ksher  says  : 

"  Now  it  is  said  that  the  plaintiffs  have  a  trade  name, 
and  a  property  in  their  name.  I  doubt  about  the 
property  ;  though  they  have  this  right — that  no  man 
shall  wrongfully  interfere  w^ith  their  name.  But  they 
have  no  right  to  say  that  a  man  may  not  rightly  use  his 
own  namo.  Therefore  upon  principle  I  should  say  that  it 
is  perfectly  clear  that  if  all  a  man  does  is  to  carry  on  the 
same  business,  and  to  state  that  he  is  carrying  it  on — that 
statement  being  the  simple  truth,  and  he  does  nothing 
more  with  regard  to  the  respective  names,  he  is  doing  no 
wrong.  He  is  doing  what  he  has  absolute  right  by  the 
Jaw  of  England  to  do."  Later  on  he  says  :  "  No  man  can 
have  the  right  to  represent  his  goods  as  the  goods  of 
another  person.  .  .  .  Therefore  if  a  man  uses  his  own 
name,  that  is  no  prima  facie  case,  but  if  besides  using  his 
own  name  he  does  other  things  which  shew  that  he  is 
intending  to  represent,  and  is  in  point  of  fact  making  his 
goods  represent,  the  goods  of  another  person,  then  he  is 
to  be  prohibited  but  not  otherwise." 

The  effect  of  this  case  is  that,  admitting  similarity  in 
name,  and  a  similar  business,  if  the  defendant  simply  uses 
his  own  name  without  trying  to  deceive,  or  mislead  the 
public  into  the  belief  that  he  is  selling  or  dealing  in  the 
wares  of  the  plaintiff  he  is  strictly  within  his  legal  right. 
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In  the  case  of  Saunders  v.  Sun  Life  Assurance  Coni- 
pany  of  Canada,  (1894),  1  Ch.  537,  it  was  sought  by  the 
*•  Sun  Life  Assurance  Society,"  a  very  old  established 
English  company,  to  restrain  the  defendant  company  from 
doing  business  in  England  under  that  name  owing  to  the 
similarity  and  consequent  danger  of  misleading  the  public 
Sterling  J.,  however  following  Turtonw  Turton,  raiused  to 
do  so,  on  the  ground  that  it  was  not  the  case  of  the  creation 
or  assumption  of  a  fancy  title  by  a  new  company,  but  a 
name  conferred  by  legislative  authority  which  had  been 
used  for  eleven  years,  and  that  the  user  of  the  name 
involved  no  mis-statement  of  facts,  and  for  the  same  reasons 
as  prevented  the  court  in  Tiirton  v.  TuAicn,  granting  an 
injunction,  he  declined  to  grant  one  in  this  case. 

The  next  case,  Borthwiek  v.  Evening  Post,  37  Ch.  D., 
449,  is  of  importance  in  indicating  the  principles  on  which 
^he  court  acts.  It  was  sought  by  the  proprietor  of  the 
Morning  Post  to  restrain  the  defendant  from  publishing 
a  paper  styled  the  Evening  Post,  on  the  ground  that  the 
similarity  of  the  names  would  work  injuriously  to  the 
plaintiff.  The  court  of  appeal  in  this  instance  refused  the 
order,  holding  that  the  plaintiff  must  show  not  only  that 
the  assuu^ption  of  the  rr.me  by  the  defendant  is  cal- 
culated to  deceive  the  public,  but  also  that  there  is  a  pro- 
bability of  the  plaintiff  being  injured  by  such  deception. 
The  court  considered  that  there  was  no  probability  that 
the  plaintiff  would  be  injured. 

Lord  Coleridge,  in  giving  judgment,  says  : 
*'  It  has  not  been  suggested  that  this  case  comes  exactly 
within  the  authority  of  any   reported  case   in   which  the 
very  name,  or  a  colourable  imitation  of  the  name,  had  been 
taken  by    the  person  against  whom  the  application   was 
made.     Under    such    circumstances    there    is    plenty    of 
hority  founded  on  the  soundest  sense  to  shew  that  the 
rt  would  interfere  as  in  a  matter  of  property." 
Cotton,  L.  J.,  says  : 

"  In  my  opinion  in  cases  like   this,  and  especially  cases 
ling  under  the  circumstances  before  us,  authorities  are  of 


Digitized  by 


Google 


Mcdonald  v.  miller.  55 

no  use  when  once  we  have  got  the  true  principle  on  which 
the  court  ought  to  act/'  and  he  cites  from  what  Lord  Eldon 
said  in  Hogg  v.  Kirhy  "  the  question  is  not  whether  this 
work  is  the  same  but  whether  the  defendant  has  not 
represented  it  to  be  the  same." 

Bo  wen,  L.  J.: 

"  This  is  an  action,  the  gist  of  which  is  that  by 
embodying  at  the  head  of  the  paper  the  title  Evening 
Post,  the  defendants,  it  is  said,  have  put  forward  an  un- 
truthful representation,  and  an  untruthful  representation 
which  is  calculated  to  injure  the  property  of  the  Morning 
Post — the  untruthful  representation  being  an  implied 
representation — that  there  was  a  proprietary  connection 
between  the  new  paper,  and  the  old  paper.  That  is  the 
gist  of  the  action.  In  order  to  see  if  it  can  be  supported, 
we  must  ask  ourselves  the  question — is  the  title  The 
Evening  Post  calculated  to  deceive  persons  into  the  belief 
that  it  was  published  by  the  proprietors  of  the  Moiming 
Post  in  a  way  likely  to  injure  the  business  of  the  Morning 
Post  ?  Unless  this  double  proposition  can  be  answered 
in  the  affirmative,  the  application  for  an  injunction  must 
fail." 

Now,  in  endeavoring  to  apply  the  legal  principles  laid 
down  by  these  high  authorities,  let  us  first  consider 
whether  the  use  of  the  firm  name  "  Miller  Bros.  &  Co.,  is 
calculated  to  deceive  persons  into  the  belief  that  they  are 
dealing  with  Miller  Bros,  and  McDonald,  the  plaintiffs  ? 
This  is  a  question  of  fact  to  be  decided  on  the  evidence,  and, 
in  my  view,  it  certainlj^  would  have  that  efl'ect ;  and 
secondly,  will  it  do  so  to  the  injury  of  the  plaintiff*?  That 
inquiry  I  must  also  answer  in  the  affirmative.  The 
similarity  in  the  naines  is  very  strong.  The  difference  is 
not  such  as  would  strike  the  ordinary  customer — in  fact 
he  might  very  naturally  conclude  they  were  one  and  the 
same  .  concern.  Again  the  name  adopted  by  defendant 
under  which  to  carry  on  his  business  is  not  his  own — it  is 
a  colourable  imitation  of  the  name  of  plaintiff's  firm,  and 
one  which  may  be  classed  under  the  cases  as  a  fancy 
name,   and,    lastly :     It  is  not  in  fact  true — there  are  no 
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other  Millers  in  the  firm  advertised  but  himself  and  he  has 
no  other  partner  to  represent  the  word  company.  If 
further  reasons  were  required  I  should  point  to  the 
defendant's  covenant  in  which  he  says  "  that  he  would  not 
in  any  way  interfere  with  the  use  of  such  name  by  the 
plaintiff,  his  executors,  administrators,  or  assigns."  I 
hold  under  the  evidence  that  defendant  has  in  this  way 
interfered  with  the  plaintiff  in  using  a  firm  name  so  closely 
resembling  the  one  he  sold,  and  therein  violated  his 
agreement.  Under  no  circumstances  would  he  be 
permitted  to  use  the  plaintiff's  firm  name,  but  the  co- 
venant is  not  to  interfere  "  in  any  way,"  and  I  think  the 
reasonable  interpretation  of  the  agreement  is  to  provide 
against  just  what  he  has  done. 

On  the  other  branch  of  the  case  I  also  agree  with  the 
learned  Chief-Justice.  He  finds  that  the  publication  in  the 
Moncton  newspaper  is  a  direct  appeal  to  the  old  customers 
of  the  plaintiff*'s  firm.  The  defendant  refers  to  the  change 
in  businessir-that  is  the  sale  he  had  made  to  the  plaintiff,— 
and  says  : 

"  I  might  say  for  the  benefit  of  my  old  customers,  as 
well  as  any  new  ones  that  may  favor  me  with  their 
patronage,  that  I  have  merely  sold  out  my  interest  in  the 
retail  store  in  Halifax  citj',  but  will  still  continue  to  whole- 
sale pianos,  organs,  &c.,  from  my  warehouse  there  and  keep 
agents  on  the  road ;  also  my  store  here,  (Moncton),  will  be 
run  in  the  future,  as  it  always  has  been  in  the  past,  by  my- 
self, I.  L.  Miller,  under  the  name  of  Miller  Bros." 

In  this  statement  there  are  both  misrepresentations  and 
concealments  of  fact  well  calculated  to  deceive  the  public 
into  the  belief  that  he  represented  the  business  of  the  old 
firm.'  It  was  not  true  that  he  had  only  sold  out  his  interest 
in  the  retail  store.  He  had,  as  a  matter  of  fact,  parted  with 
every  interest  he  had  in  the  Halifax  business.  He  con- 
ceals the  facts  that  he  had  parted  with  the  good  will  of 
that  business,  and  with  the  right  to  use  the  old  firm 
name.  And  he  then  directly  appeals  to  the  old  cUsStomer 
as  if  he  relatively  stood  in  the  same  position  towards  the 
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old  business  except  his  interest  in  the  retail  store.  Then^ 
to  confirm  the  impression  he  thus  sought  to  create,  he 
adopts  the  name  of  "  Miller  Bros.  &  Co.,  so  like  the  old 
firm  name  as  readily  to  cause  customers  old  and  new  to 
think  they  were  still  dealing  with  the  original  firm.  I 
cannot  help  thinking,  too,  tha*)  the  power  given  in  the 
agreement  for  defendant  to  still  carry  on  at  Moncton  the 
same  business  under  the  title  of  Miller  Bros,  was  regarded 
by  both  parties  to  the  agreement  as  limiting  defendant  to 
the  use  of  that  name  at  Moncton  only.  Whether  that  be 
so  or  not  the  defendant's  course  was  in  my  opinion 
illegal,  and  unjustifiable,  and  well  calculated  to  infllict 
injury  on  the  plaintiff.  I  agree  in  thinking  that  defendant's 
fconduct  in  this  regard  is  condemned  by  the  language  of 
Bomilly,  M.  R„  in  Labouchere  v.  Dawson  ^  13  Equity,  322, 
at  p.  326  where  he  says  : 

**  Where  are  you  to  draw  the  line  ?  Because  this  might 
happen  that  a  person  might  publish  circulars  in  the  papers^ 
which  circulars  could  have  no  meaning  whatever  except  as 
a  solicitation  to  old  customers  of  the  old  firm,  and  they 
would  be  unmeaning  if  they  related  to  any  new  one. 
If  such  a  question  as  that  came  before  me  exactly  in  these 
terms  I  should  hold  it  to  be  a  merely  colourable  depart- 
ure from  what  he  was  not  allowed  to  do — that  is  to  send 
a  circular  to  customers  of  the  old  firm  requesting  them  a.-* 
customers  of  the  old  firm  not  to  go  on  dealing  with  the 
person  to  whom  he  had  sold  the  business,  but  to  retain,  and 
employ  him  who  had  conducted  the  old  firm.  That  is  the 
way  I  should  look  at  it,  and  therefore  to  that  extent  I 
should  grant  an  injunction." 

The  decision  in  Labouchere  v.  Daivson,  after  being  dis- 
credited by  the  Court  of  Appeal  was  finally  declared  by 
the  House  of  Lords  in  Trego  v.  Hunt,  (1896),  A.  C.  7,  to 
be  sound  law.  In  this  last  mentioned  case  will  be  found 
an  exhaustive  discussion  of  all  previous  cases  on  the  sub- 
ject of  what  is  meant  by  the  sale  of  the  goodwill  of  a  busi- 
ness. In  the  course  of  his  judgement,  at  p.  21,  Lord 
Herschell  says  : 

"  But  when  he  specifically  and  directly  appeals  to  those 
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who  were  customers  of  the  previous  firm,  be  seeks  to  take 
advantage  of  the  connection  previously  formed  by  his  old 
firm,  and  of  the  knowledge  of  that  connection  which  he 
has  previously  acquired,  to  take  that  which  constitutes  the 
goodwill  away  from  the  persons  to  whom  it  has  been  sold 
and  restdre  it  to  himself." 

The  case  of  Gillmgham  v.  Beddow,  (1900),  2  Ch.  242, 
follows  the  authorities  already  cited  that  even  where  it  is 
expressly  provided  that  the  outgoing  partner  might  set  up 
a  similar  business  in  same  neighbourhood,  yet  he  may  not 
lawfully  solicit  the  customers  of  the  old  firm.  In  Jennings 
V.  Jennings,  (1898),  1  Ch.  378,  Sterling  J.,  deals  with  the 
same  question,  and  reviews  the  cases,  coming  to  the  con- 
clusion that,  even  when  the  goodwill  of  the  business  is  not 
specifically  mentioned,  the  court  will  restrain  the  outgoing 
partner  from  canvassing  customers  of  the  old  firm.  On 
the  authority  of  all  these  cases  I  think  the  plaintiff'  is 
entitled  to  an  order  restraining  the  defendant  from  using 
the  firm  name  he  is  using,  and  further  from  soliciting  old 
customers  of  the  plaintifi"8  firm. 

The  appeal  should  be  dismissed  with  costs. 

Appeal  disTnissed  with  costs. 
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MacEchen  V.  MacDonald. 

Before  Townshbnd,  J.,  Graham,  E.  J.,  and  Meagher,  J. 

Specific  performance  of  agreement  to   convey   land — Measurements  con* 
t rolled  by  description. 

In  an  aclun  brought  by  plaijiiiff  claiming  the  specific  performance 
of  an  ag^reement  for  the  conveyance  of  land,  and  a  declaration  that 
plaintiff  was  entitled  to  a  reduction  in  the  price  of  the  land  in  pro- 
portion to  the  amount  of  land  which  defendants  might  be  unable 
to  convey,  it  appeared  that  defendants'  testator  entered  into  an 
agreement  with  plaintiff  for  the  sale  to  him  of  '*  the  house  and 
premises  on  P.  street,  now  occupied  by  Mrs  L.,  32  feet  more  or  less 
frontage  on  P.  street  and  67  more  or  less  in  depth."  It  further 
appeared  that  the  land  in  question  measured  67  feel  in  depth  on  one 
side  but  that,  on  the  other  side,  at  the  rear,  a  piece  of  land  measuring 
13  feet  by  14  had  been  taken  out  of  the  land  previous  to  the  time  at 
which  it  was  acquired  by  defendants'  testator,  and  was  fenced  off 
from  the  portion  conveyed  to  deceased  and  occupied  by  L. 

Held^  that  the  implication  as  to  the  uniform  depth  of  the  lot  which 
would  arise  from  the  measurements  given  ought  not  to  prevail,  there 
being  a  certain  description  expressed  in  the  agreement,  viz.,  the 
occupation  by  L. 

Alsoy  assuming  that  the  distance  to  the  rear  line,  from  the  measure- 
ments given,  must  be  assumed  to  be  equal,  th^it  the  case  was  one  in 
which  the  maxim  falsa  demonsttatio  non  nocet  applied,  it  being 
absolutely  necessary  to  take  the  occupancy  of  L.  in  order  to  obtain 
the  base  line. 

A.lsOy  that  the  description  answering  to  the  holding  of  deceased  ought 
to  prevail  over  the  implied  description,  or  subsequent  addition,  which 
would  be  false. 

This  was  an  action  brought  by  plaintiff  claiming  theapeci- 
fSc  performance  of  an  agreement,  alleged  to  have  been  made 
by  defendant's  testator,  for  the  sale  of  land  to  plaintiff- 
The  facts  were  set  out  by  Graham,  E.  J.,  in  delivering 
judgment,  a.s  follows  : 

The  defendant's  testator  entered  into  an  agreement  for 
the  sale  of  land  to  the  plaintiff,  in  the  following  terms  : 

"  Agreement  between  Dr.  M.  A.  McDonald  and  A.  J.  G. 
MacEchen.  Dr.  M.  A.  MacDonald  of  Sydney,  C.  B., 
agrees  to  sell  to  A.  J.  G.  MacEchen  his  heirs  and  assigns, 
the  house  and  premises  on  Pitt  Street  now  occupied  by 
Mrs.  Lunn,  32  feet  more  or  less  frontage  on  Pitt  Street 
and  67  feet  more  or  less  in  depth,  together  with  right  of 
way  west  of  the  building  to  the  rear  and  the  same   being 
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common  to  the  two  buildings,  right  of  way  to  be  nine 
feet  high,  for  the  sura  of  $2,300.00  to  be  paid  at  the  rate 
of  S35.00  per  month,  with  interest  on  the  unpaid  principal 
at  6%,  payable  quarterly,  until  the  whole  price  of  $2,300.00 
has  been  paid,  but  purchaser  may  pay  off  the  whole  sum 
at  any  time.  The  first  payment  to  be  made  at  once^  and  if 
payments  are  in  default  at  any  time  for  two  months,  past 
payments  shall  be  forfeited  and.  premises  vacated  ;  pay- 
ments of  $35.00  to  be  made  the  last  of  each  month  after 
May.  Possession  is  to  be  given  on  May  Isi,  1900.  Upon 
the  price  being  paid  Dr.  M.  A.  MacDonald  will  give  a  good 
deed  of  warranty  of  the  house,  lot  and  premises  as  above 
mentioned  to  A.  J.  G.  MacEchen  his  heirs  and  assigns. 

Insurance  to  be  renewed  by  purchaser  at  his  expense 
when  present  insurance  expires.  Additional  insurance  to 
be  paj'-able  to  vendor  until  price  is  paid. 

Taxes  after  1900  to  be  paid  by  purchaser. 

In  Witness  whereof  the  said  parties  have  hereunto  set 
their  hands  and  seals  this  25th  day  of  April,  1900. 

(.-gd )     M.  A.  MacDonald,  (L.  S.) 
A.  J.  G.  MacEchen,  (L.  S.) 

Later,  this,  agreement  was  made  : 

"  Memorandum  of  Agreement  made  July  3rd,  1900, 
between  Dr.  M.  A.  MacDonald,  of  Sydney  in  the  County 
of  Cape  Breton,  and  Alexander  J.  G.  MacEchen,  of  Sydney 
afortsaid,  Barrister. 

Said  M.  A.  MacDonald  has  agreed  to  sell  to  said  A.  J.  G. 
MacEchen  and  the  said  A.  J.  G.  MacEchen  has  agreed  to 
purchase  for  the  sum  of  $2,850.00  the  eastern  half  of  the 
old  Academy  building  and  lot  on  which  same  is  situated, 
on  the  south  side  of  Pitt  street  in  Sydney  aforesaid^ 
including  the  right  of  way  on  the  eastern  side  thereof. 

The  said  Dr.  M.  A.  MacDonald  acknowledges  payments 
on  account  amounting  to  S620.00,  leaving  a  balance  due  of 
S2230.00,  which  is  to  be  paid  by  instalments,  paj^able  at 
the  end  of  each  month,  beginning  at  the  end  of  July,  1900, 
thence  payments  to  be  made  as  agreed  upon  in  April.  1900. 
If  the  purchaser  at  any  time  sees  fit  to  pay  off  the  balance 
due  in  full,  it  will  be  accepted  and  a  discount  of  6%  ma4e 
on  the  balance  then  due.  And  the  said  Dr.  M.  A. 
MacDonald  will  give  a  good   and  valid  conveyance  of  the 
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said  property  to  the  said  A.  J.  G.  MacEchen  his  heirs  and 
assigns^  with  the  ordinary  covenants  and  warranties. 

In  witness  whereof  the  parties  hereto  have  hereunto 
their  hands  and  seals  subscribed  and  set  the  3rd  day  of 
July,  A.  D.  1900. 

(Sgd.)     M.  A.  MacDonald,  (l.  s.) 
r,       A.  J.  G.  MacEchen,  (l.  s.)" 

The  reason  for  the  making  of  this  second  agreement, 
according  to  the  plaintiff's  letter,  was  this  :  The  plaintiff* 
had  an  account  for  legal  services  against  the  deceased,  and 
in  the  first  agreement,  the  consideration  expressed  was  the 
purchase  price  less  this  account,  and,  the  deceased  desiring 
to  have  the  true  purchase  price  expressed,  and  the  amount 
of  the  account  treated  as  a  payment,  the  second  agreement 
was  prepared. 

Of  courae  there  are  other  differences,  one  of  them  now 
a  matter  of  dispute,  the  discount  to  be  made  in  case  of 
payment  of  the  balance  in  advance. of  the  period  fixed  for 
payment  of  the  instalments. 

The  important  question  however,  is  in  respect  to  the 
discrepancy  in  the  description  of  the  lot  of  land  which  the 
deceased  agreed  to  sell. 

The  deceased  owned  a  lot  on  Pitt  street  in  Sydney  32 
feet  on  the  street  and  67  feet  in  depth  on  one  side,  but  on 
the  other  side,  at  the  rear,  a  piece  13  feet  in  depth  by  14 
feet  across  had  been,  previously  to  his  acquisition,  taken 
from  the  corner  of  the  lot,  and  of  course  he  could  not  sell 
hat  piece. 

Taking  the  part  of  the  description  in  tlie  first  agree- 
ment :  "  the  house  and  premises  on  Pitt  street  now 
occupied  by  Mrs.  Lunn,"  and  the  description  in*  the  second 
agreement:  "the eastern  half  of  the  old  Academy  building 
and  lot  on  which  the  same  is  situate,"  they  answer 
the  description  of  what  the  deceased  owned  there.  But 
adding  the  measurements  contained  in  the  first  agreement, 
viz.  '*  32  feet  more  or  less  fronting  on  Pitt  street  and  67 
feet   more   or  less  in  depth,"  and  the  inference  that  there 
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was  a  uniform  depth  of  67  feet  measured  at  right  angles  to 
the  base  from  ^very  point  of  the  base,  then  the  description 
would  call  for  this  corner  which  the  deceased  did  not 
own. 

The  plaintiff  is  asking  in  this  action  for  an  abatement 
of  the  price  corresponding  to  the  amount  of  this  corner. 

It  appears  that  one  Tobin  and  one  Cook  who  pur- 
chased a  larger  area,  the  site  of  the  Academy  buildings 
divided  it  between  them  in  such  a  way  that  the  land  in 
question,  minus  the  corner,  went  to  Cook,  and  the  other 
part  with  the  corner  went  to  Tobin.  The  division  lina 
was  fenced  at  the  time  of  the  division  and  that  fence 
followed  the  lines  of  this  corner.  That  was  in  1857,  and 
it  remained  fenced  until  the  date  of  the  Sydney  fire,  Nov., 
1901,  long  after  the  plaintiff  went  into  occupation.  Now 
Mrs  Lunn  occupied  the  lot  in  question  and  was  excluded 
by  that  fence  from  this  corner. 

This  is  what  Tobin  says  about  it  : 

"  I  and  Mr.  Cook  owned  the  lands  at  the  comer  of 
Bentinck  and  Pitt  streets  in  common.  It  was  then  100 
feet  on  Pitt  street  and  80  feet  on  Bentinck.  When  I  got 
it  there  was  a  school  building  on  it.  After  we  owned  it  a 
while  we  had  it  divided  between  us.  At  that  time  there 
was  a  fenced  erected  on  the  line  of  division.  I  know  what 
has  been  referred  to  as  the  jog.  It  came  out  of  the  south- 
west corner  of  the  Cook  portion  at  the  rear  of  the  schooL 
That  jog  was  fenced  off  at  the  time  it  was  divided.  I  re- 
member Mrs.  Lunn  occupied  the  eastern  half  of  this  build- 
ing. She  came  and  asked  liberty  of  Mrs.  Tobin  to  take 
down  the  fence.  She  wanted  to  put  up  a  barn.  That  was 
the  line  fence  between  us.  Don't  think  that  was  after 
MacEchen  had  control  of  that  ea.stern  half.  Think  it  was 
before.  I  occupied  the  jog.  The  jog  was  in  my  part  to 
make  my  part  even.  That  was  the  division  which  Cook 
and  I  agreed  to  at  that  time.  The  fence  was  there  from 
the  time  I  built  it  to  the  time  Sydney  was  swept  with  fire. 
The  deed  from  me  to  Mrs.  Cook  was  in  1887,  and  the  tire 
was  in  1901.  During  that  time  I  had  that  jog  fenced  as 
part  of  my  property.     Allowed  no  one  to  interfere  with  it." 
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The  cause  was  tried  before  Ritchie,  J.,  who,  after  stat- 
ing the  facts,  delivered  judgment  in  favor  of  def andanc,  as 
follows  : 

"  I  think  the  proper  construction  of  the  agreement  is 
that  Dr.  MacDonald  agreed  to  sell  the  half  of  the  Academy 
lot  which  he  got  from  Cook,  and  that  is  all  the  plaintiff 
agreed  to  buy,  and  the  deed  tendered  to  him  contained  the 
correct  description.  Also  that  the  purchase  money  was, 
under  the  agreement  payable  with  interest  at  6%  and  that 
the  plaintiff  is  entitled  to  discount  on  the  balance  only, 
when  he  pays  it  off  in  full.  If  the  parties  cannot  agree 
upon  the  balance  now  due  made  upon  the  above  basis,  it 
will  be  referred  to  a  master  to  calculate  it  and  on  payment 
of  that  sum  the  plaintiff  is  entitled  to  have  a  deed  of  the 
lot  as  conveyed  to  Michael  A.  MacDonald  with  the  same 
description  and  with  the  ordinary  covenants.  The  plaintiff 
having  failed  in  his  principal  contentions,  he  must  pay  the 
defendant's  costs." 

Plaintiff  appealed. 

1904,  Jan.  22nd. — G.  A.  R,  Rowlings  in  support  of 
appeal. 

There  is  no  evidence  that  plaintiff  was  aware  of  the 
shortage  up  to  the  time  that  he  and  Allan  MacDonald  began 
to  prepare  the  deed.  A  rectangular  lot  is  sold  when 
distances  are  mentioned  and  straight  lines. 

Plaintiff  is  entitled  to  an  abatement  in  the  price  on 
account  of  the  shortage.  Hill  v.  Buckley,  17  Ves.,  401  ; 
Frost  v.  Brewer,  3  Jur.,  165  ;  Sugden  on  Vendors,  p.,  491  ; 
King  V.  WUsony  6  Beav.,  124 ;  Denny  v.  Hancock,  L.  R.,  6 
Ch.  App.  1 ;  Masaey  v.  Knox,  6  Cranch  148.  Plaintiff' never 
acquiesced  in  the  acceptance  of  the  lot  without  the  jog 
except  upon  condition  of  abatement.  10  Ves.,  505.  Under 
the  second  agreeement  no  interest  is  chargeable  with  in- 
terest on  balances  due  on  purchase  price,  the  first  agreement 
having  been  varied  to  this  extent.  The  parties  having 
undertaken  to  deal  with  the  mode  and  amount  of  payments 
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they  are  to  be  taken  to  have  dealt  with  it  as  a  whole.  We 
should  not  have  been  called  upon  to  pay  costs.  We  have 
shown  that  we  could  not  get  defendants  to  agree  as  to  the 
amount  due.  Plaintiff  was  in  the  same  position  as  an 
executor  asking  for  the  construction  of  a  document  under 
an  originating  summons.  Smith  v.  Watson,  22  Ch.  D.,  12  ; 
Fry  on  Specific  Performance,  pp.,  537  to  539.  For  the 
construction  of  the  words  "  more  or  less,"  see  WhartorCs 
Law  Lexicon. 

H.  A,  Lovetty  contra. — There  are  only  two  things  in 
dispute,  the  amount  of  land  in  the  lot,  and  whether  plaintiff 
should  be  charged  interest  on  the  instalments.  The 
intention  of  the  parties  was  undoubtedly  to  abandon  the 
old  agreement,  for  which  the  July  agreement  was 
substituted.  Plaintiff  has  got  exactly  what  is  described  in 
the  July  agreement,  namely,  half  the  academy  lot,  which 
was  the  only  lot  owned  by  Dr.  MacDonald  in  the  locality. 
Even  going  back  to  the  April  agreement,  Dr.  MacDonald 
only  had  the  property  described  in  the  deed.  It  was  the 
property  occupied  by  Mrs.  Lunn  and  the  distances 
mentioned  are  correct.  The  w^ords  "  occupied  by  Mrs. 
Lunn,"  control  the  distances  mentioned,  which  are 
merely  annexed  for  further  demonstration.  Plaintiffs 
statement  that  Dr.  MacDonald  stated  the  lot  was  the  same 
width  all  the  way  back  must  be  corroborated.  Dr.  MacDonald 
being  dead,  and  the  evidence  being  the  other  way. 

G.  A.  R.  R(twlliif/s^  in  reply. — It  is  clear  that  the  April 
agreement  was  the  basis  of  the  whole  matter,  and  that  the 
sole  object  of  the  July  agreement  was  to  adjust  plaintiff  s 
account  against  Dr.  MacDonald.  The  particular  description 
governs  all  other  descriptions  of  a  general  character.  Dr. 
MacDonald  owned  the  adjoining  lot  up  to  the  time  of  his 
death. 

1904,  March  8th.  Graham,  E.  J. — In  my  opinion  the 
implication    which    I    have  mentioned  as  to  the   uniform 
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depth  of  the  lot  ought  not  to  prevail,  there  being  a  certain 
description  expressed  in  the  agreements  apart  from  these 
measurements. 

In  McLssie  v.  Watts  6  Oranch,  at  167,  the  Court  said  : 
"  To  the  court  it  seems  that  the  rectangular  principle 
is  always  to  be  preserved,  where  it  can  be  preserved,  that 
is  where  there  is  no  call  in  the  entry  applying  to  the  lines 
which  control  them,  and  that  where  it  is  necessarily 
departed  from,  the  departure  should  not  be  extended 
further  than  the  necessity  recjuires." 

The  limits  of  the  occupancy  of  Mrs.  Lunn,  I  think, 
constitute  such  a  call. 

But,  assuming  that  the  rear  line  and  base  line  from 
these  measurements  must  be  taken  to  be  equal,  I  think  it 
is  a  case  in  which  the  maxim  falsa  deinonatratio  non  nocet 
still  applies.  It  is  absolutely  necessary  to  take  the 
occupancy  of  Mrs.  Lunn  in  order  to  obtain  the  base  line. 
Is  it  to  be  rejected  for  a  given  distance  ?  If  it  was  the 
occupancy  of  Mrs.  Lunn  "  as  fenced  "  the  distance  would 
give  way.  In  White  r.  WilliamSy  48  N.  Y.  344,  an  action 
for  specific  performance,  the  Court  said  : 

"*  It  is  perfectly  well  settled  that  where  there  is  a  dis- 
crepancy in  a  description  of  land  between  the  distance 
named  therein  and  a  fixed  known  monument,  such,  as  a 
fence,  wall,  building  or  other  specified  object,  the  latter 
must  prevail  over  the  former." 

Then,  for  a  small  lot  in  a  town,  is  it  any  stronger  to  say 
"  as  fenced  "  ?  Or,  rather,  is  not  the  limit  of  the  occu- 
pancy more  certain  than  a  given  distance  which  does  net 
profess  to  be  accurate,  i.  e.,  "  more  or  less  "  {  Courses  and 
distances  are  but  circumstances  and  in» general  must  yield 
to  monuments  and  abuttals,  and  the  limit  of  the  occupancy 
of  Mrs.  Lunn  is  as  certain  a  boundary  as  an  abuttal  upon 
land  occupied  by  the  adjoining  neig'nbour. 

Apparently  the  plaintift'  was  convinced  of  the  force  of 
the  boundaries  limited  by  this  fenced  occupancy,  for,  when 
the  deed  had  to  be  written,  it  was  he  who  furnished  the 
5 — N.  s.  B.  37 
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description  of  the  lot  in  question  and  it  was  minus  the 
Corner.  And  the  point  was  only  taken  when  others  were 
not  conceded. 

If  the  two  agreements  are  iti  force  the  two  descriptions 
which  answer  the  description  of  the  holding  of  the 
deceased  ought  to  prevail  over  the  implied  description,  or 
subsetjuent  addition,  which  would  be  false.  And  if  the 
last  agreement  was  substituted  for  the  first  one,  as  the 
learned  trial  Judge  held,  the  description  in, the  last  one 
alone  is  to  be  considered,  and  that  does  not  include  the 
corner. 

I  quite  agree  with  the  learned  Judge  as  to  the  con- 
Htructi(m  of  the  clause  as  to  the  discount.  It  was  only  to 
have  effect  in  respect  to  a  payuient  of  the  *'  balance  due 
in  full."  The  payment  of  the  insurance  money,  81,000, 
not  being  the  balance  due,  there  is  to  be  no  discount  in 
respect  to  that  payment. 

The  appeal  should  be  dismissed  with  costs. 

TowNSHEND  and  Meagher,  JJ.,  concurred. 

ApjHud  difnnifised  trith  costs. 
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Flinn,  V.  Keefe. 

Before  Ritchie  and  Townshend,  J   J.,  and  Graham,  £.  J. 

Negligence— Action  against  Cvntractor— Damages  for  personal  injury  and 
shock — Not  severable — Remedy  where  insufficient  damages  awarded. 

Defendant,  a  conlractor,  engag-ed  in  the  construction  of  a  building-  in 
the  city  of  H.,  obtained  permission  to  enclose  a  part  of  the  street 
with  a  fence  during  the  progress  of  the  work.  A  portion  of  the  fence 
was  made  moveable  so  as  to  {permit  the  passage  of  teams,  &c. 
During'  the  day  time  it  was  defendant's  custom  to  move  this  portion 
of  the  fence  to  one  side  and  set  it  up  against  the  stationary  portion, 
leaving*  the  area  occupied  by  his  workmen  open  to  the  street. 

The  moveable  portion  of  the  fence  fell  upon  the  plaintiff  M.  K.,  while 
passing-  along  the  street,  and  caused  injuries  for  which  damages 
were  claimed. . 

The  trial  judge  assessed  the  damages  at  $25,  and  ordered  judgment  in 
favor  of  plaintiff  for  that  amount.  PlaintiflTs  solicitor  took  an  order 
for  judgment  for  the  amount  awarded,  taxed  his  costs,  and 
immediately  dema'  ded  payment  from  defendant  under  threat  that,  if 
not  paid,  judgment  would  be  entered,  and  execution  issued.  Sub- 
sequently an  appeal  was  asserted  from  the  judgment,  in  so  far  as  the 
same  restricted  the  damages  awarded  to  external  inj  ries  suffered  by 
M.  K.,  and  refused  to  allow  damages  for  shock  consequent  upon 
such  external  injuries. 

Heldy  dismissing  the  appeal  with  costs,  that,  in  order  to  succeed, 
plaintiffs  must  have  the  whole  judgment  set  aside,  for  errors  alleged 
in  the  assessment  of  damages  ;  that  the  case  was  not  one  in  which 
the  damages  were  severable  ;  and  that  if  the  trial  judge  erred  in  not 
awarding  greater  damages  the  only  course  open  to  plaintiffs  was  to 
appeal. 

This  was  an  action  brought  by  Margaret  Flinn,  and 
James  Flinn,  her  husband,'  claiming  damages  in  respect  of 
personal  injuries  sustained  by  the  said  Margaret  Flinn  by 
reason  of  the  negligence  of  defendant  or  his  servants. 

The  statement  of  claim  set  out  that  : 

2.  The  defendant  by  himself  or  his  servants  in  the 
course  of  their  employment,  on  said  24th  day  of  March, 
1902,  so  negligently  managed  a  heavy  gate  about  a  cer- 
tain work  of  which  defendant  was  contractor,  in 
Barrington  street,  in  the  City  of  Halifax,  that  the  said 
gate  fell  against  and  knocked  down  the  plaintiff  Margan;t 
Flinn,  as  she  was  lawfully  passing  along  the  said  street, 
and  caused  her  severe  personal  injuries,  whereby  she  has 
been  confined  to  her  bed  up  to  the  bringing  of  this  action. 
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The  plaintifT  James  Flinn  further  claimed  damages  io 
respect  of  loss  of  the  society  and  services  of  the  said 
Margaret  Flinn,  and  expenses  incurred  for  nursing,  medical 
attendance,  &c. 

Defendant  denied  the  negligence  alleged  and  pleaded 
that  the  injuries,  if  any,  were  caused  by  the  act  of  God, 
the  falling  of  the  gate  being  caused  by  unprecedented 
high  winds. 

This  was  an  appeal  from  the  judgment  of  Weatherbe, 
J.,  in  favor  of  plaintiffs  for  the  sum  of  $25.00  and  the 
order  granted  thereon. 

This  was  the  judgment  appealed  from  : 

The  defendant,  a  builder  and  contractoi-,  had  the  usual 
permission  from  the  City  to  occupy  a  portion  of  the  street, 
which  he  enclosed  by  a  board  fence,  a  portion  of  which  was 
rendered  movable  to  permit  the  passage  of  carts. 

Defendant's  practice  was  to  shift  the  opening  at  night 
and  remove  this  temporary  gate  in  the  morning,  leaving 
the  area  occupied  by  his  workmen  and  materials  open  to 
the  street  during  the  daytime. 

The  portion  of  the  fence  removed  was  taken  into  the 
street  and  set  against  the  stationary  part  of  the  structure, 
which  was  supposed  to  be  fastened  there. 

That  it  W6W  not  properly  secured  on  the  occasion  in 
question  is  the  contention  of  plaintiff  upon  which  this 
action  for  negligence  is  founded. 

It  is  undisputed  that,  while  passing  with  her  daughter, 
the  detached  portion  of  fence  in  question  fell  upon  the 
female  plaintiff  and  prostrated  her  upon  the  ground  and 
caused  injury  for  which  she  seeks  damages. 

According  to  the  evidence  oflT.red  on  the  part  of  the 
plaintiff  of  the  mode  of  fastening,  and  the  actual  condition 
of  the  gate  at  the  time  of  the  injury,  there  was  negligence 
to  render  the  defendant  liable.  If  the  policeman  is  to  be 
relied  on  who  spoke  to  the  foreman  at  the  time  of  the 
accident,  negligence  of  the  men  who  removed  the  gate  on 
the  day  of  the  accident  was  admitted. 

The  foreman,  who  seems  to  have  no  recollection  of  this 
admi.ssion,  w^as  produced  at  the  trial  for  the  defendant. 
He  seems  to  have  made  an  affidavit  some  time  before  the 
trial  in  which  he  explained  that   the   method  of  fastening 
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the   gate  was  by  tying  it  against  the  wall  by  wires  drawn 
through  staples. 

At  the  trial  he  follows  the  description  of  other 
witnesses  for  defendant  and  says  nothing  nbout  wire  until, 
on  cross-examination,  he  is  confronted  with  his  affidavit, 
which  had  evidently  escaped  his  recollection.  Then  he 
explained  that  the  wire  was  necessary  to  fasten  the  hooks. 

According  even  to  this  view  the  hooking  testified  to  by 
the  men  was  insufficient  to  ensure  the  safety  of  the 
structure,  and  I  think,  clearly,  that  not  only  was  th^  mode 
of  fastening  the  gate  insufficient  to  secure  it,  where  foot 
passengers  were  constantly  passing,  but,  notwithstanding 
the  evidence  of  the  City  Engineer,  whose  approval  no 
doubt  led  the  contractor  astray,  other  methods  were 
obviously  neceasary  to  ensure  safety,  and  nothing  could 
have  been  resorted  to  much  worse  than  the  method  chosen 

With  respect  to  the  question  of  damages,  this  does  not 
seem  to  be  a  case  where  the  ordinaiy  compensation  result- 
ing from  physical  injury  is  considered  sufficient  to  satisfy 
the  plaintiff. 

I  ain  therefore  invited  to  enter  into  a  consideration  of 
the  effect  produced  upon  the  system  of  the  plaintiff  owing 
to  the  mental  shock  resulting  from  an  accident  where  the 
phj'sical  injury  is  crivial.  Very  little  was  said  about  tliis 
subject  on  the  trial,  except  what  fell  from  counsel  in 
examining  the  physician  vfh^  testified  for  plaintiff  From 
this  I  judge  plaintiff  is  relying  largely  on  what  her 
counsel  finds  in-  the  books  to  be  described  as  "  psyschic 
shock."  Certainly  there  was  little  else  to  rely  on  to 
render  it  a  case  of  much  importance  compared  with  the 
endless  detail  of  evidence,  because,  fortunately,  the  daughter 
of  plaintiff  was  with  her  mother  at  the  time  of  the  acci- 
dent, and  bore,  to  a  great  extent,  the  weight  of  the  boards 
forming  the  gate,  which  fell  upon  both  at  the  same  time. 

Here  is  a  contrast  sought  to  be  established  between  the 
state  of  mind  and  nervous  condition  before  and  after  the 
accident,  and  the  tribunal  is  invited  to  draw  that  contrast 
to  the  prejudice  of  the  defendant  pecuniarily. 

Doubtless,  with  all  the  information  to  be  furnished  by 
plaintiff,  it  would  be  difficult  to  adjust  the  damages  in  such 
a  case,  even  where  it  is  made  clear  that  mental  prostration 
resulted  from  comparatively  trivial  causes. 
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This  is  peculiarly  a  case  for  the  production  of  plaintiff, 
because  the  diagnosis  of  the  physician  depended  obviously 
on  what  plaintiff  told  him,  and  it  may  be  told  him  after 
legal  advice  was  obtained  as  well  as  before. 

Even  after  the  doctor  becomes  convinced  of  the  ap- 
parent nervous  condition — that  it  is  serious,  and  not 
superficial  but  deep-seated,  and,  to  use  the  words  of  plain- 
tiff's counsel,  "  almost  uncxplainable,"  and  that  it  is  likely 
to  result  in  loss  of  time  and  money,  then  follows  a  more 
difficult  enquiry  quite  serious  to  the  man  who  has  to  pay 
damages.  How  is  the  doctor  to  discover  this  ?  In  most 
cases  he  can  cure  the  patient  without  discovering  it.  In 
this  case  he  was  produced  to  show  that  he  had  been 
plaintiff's  physician  for  ten  years  previous  to,  and  at  the 
time  of  the  accident.  On  cross-examination  he  was  asked 
how  often  he  had  ever  attended  her.  He  thinks  he 
attended  her  once  in  ten  years.     He  cannot  remember. 

Is  it  not  clear  that  the  condition — the  mental  and 
nervous  condition  in  which  the  doctor  found  plaintiff, 
which  he  attributes  to  the  accident,  is  assigned  to  that 
cause  in  consequence,  chiefly,  of  what  plaintiff  told,  him  at 
the  time,  and  what  the  family  may  Imve  said  1  Is  it  not 
possible  that  this  condition  of  nervousness  to  which  all  are 
liable,  had  its  seat  in  other  difficulties  ? 

At  any  rate,  I  think  it  would  be  unfair  to  defendant* 
who  properly  sought  the  first  opportunity  to  find  out  the 
real  condition  of  plaintiff,  to  jump  at  conclusions. 

I  am  not  convinced,  and  I  think  it  would  be  unreasonable 
to  expect  a  jury  to  conclude  in  the  unexplained  absenceof 
plaintiff,  that  defendant  was  liable  for  more  than  the  ordi- 
nary results,  and  not  t'le  alleged  subtle  and  extraordinary 
conse(|uences. 

I  do  not  deny  the  possibility  of  such  consequences. 
The  doctor's  own  personal  experience  is  brought  into  the 
case  where  he  was,  I  think,  two  days  incapacitated,  from  a 
railway  accident  ;  a  littK*  sentiment  and  w^eakness  of 
intellect  might  have  detained  him  in  bed  for  a  month. 

A  defendant,  in  a  case  of  this  kind,  is  powerless,  and 
therefore  a  plaintiff  should,  if  an  unusual  claim  is  set  up, 
furnish  the  best  evidence  that  can  be  produced.  I  assess 
the  damages  in  this  case  at  twenty-five  dollars,  for  which 
plaintiff  will  have  judgment. 
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1904,  Feb.  1st. —  W,  F.  O'Connor,  in  support  of  appeal. 
R.  E,  Finn,  contra. 

1904,  Mairch  8th,  TowNSHEND,  J.,  delivered  the  judg- 
ment of  the  court. — 

This  was  an  action  tried  before  Mr.  Justice  Weatherbe, 
without  a  jury,  resulting  in  a  verdict  for  plaintiff  for 
iwenty-tive  dollars  damages.  The  plaintiff  gave  notice  of 
appeal,  limiting  the  extent  of  his  appeal  as  follows  : 

"For  an  order  varying  the  said  decision,  and  said  order,  in 
so  far  as  the  same  do  not  award  damages  to  the  plaintiif 
except  for  the  external  injuries  suffered  by  tlie  plaintiff, 
Margaret  FUnn,  and  such  damages  ensuing  to  said  James 
Flinn,  upon  his  cause  of  action  herein,  as  were  consequent 
directly  from  the  said  external  injuries  to  said  Margaret 
Flinn,  as  to  which  damages  have  herein,  by  said  decision, 
and  said  order,  been  awarded.  Such  court  will  be  moved 
to  award  to  said  Margaiet  Flinn,  and  assess,  such  damages 
suffered  from  shock  by  said  Margaret  Flinn,  as  vveie 
consequent  upon  said  external  personal  injuries  to  her,  and 
to  award  to  said  James  Flinn,  and  assess,  such  damages  as 
James  Flinn  suffered  in  his  own  right,  &c.,  &c." 

Stripped  of  legal  verbiage  and  jargon,  the  effect  of 
this  notice  was  to  appeal  against  the  insufficiency'^  of  the 
damages  awarded  by  the  trial  judge. 

Counsel  for  defendant,  on  affidavit,  brought  to  the  notice 
of  the  court,  at  the  opening  of  the  argument,  that  plaintiff's, 
solicitor,  Mr.  O'Connor,  had  taken  a»i  order  for  judgment 
on  the  amount  awarded,  and  taxed  his  costs  before  the 
taxing  master,  and,  immediately  thereafter,  demanded  pay- 
ment of  damages  and  costs,  under  a  threat  that,  if  not  paid, 
judgment  would  be  entered,  and  an  execution  placed  in  the 
sheriff's  hands  to  levy  the  amount.  Under  the  pressure  of 
this  threat  defendant  paid  the  amount,  rather  than  have 
the  matter  placed  in  the  hands  of  the  sheriff,  and  under  the 
belief  that  such  payment  satisfied  the  plaintiff's  claim, 
and  was  so  accepted.  The  next  day  after  getting  the 
money   defendant's  solicitor  was  served  with    the  notice  of 
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appeal  above  referred  to.  In  view  of  these  facts  the 
defendant  claims  that  plaintiffs  are  estopped  from  carrying 
on  an  appeal  from  a  judgment  in  their  favor,  and  that,  by 
demanding  and  receiving  payment  thereof,  thej'  must  be 
held  to  have  waived,  and  abandoned  their  right  of  appeal. 
It  would  seem,  on  principle,  that  defendant  s  contention  w^as 
right;  that  plaintiffs,  having  accepted  and  been  paid  the 
amount  of  the  judgment,  should  not  be  permitted  to  proceed 
further.  Counsel  for  plaintiffs  failed  to  give  us  any 
English  or  Canadian  cases  in  support  of  his  right  to  go  on 
w^ith  an  appeal  under  such  circumstances.  I  suppose  none 
could  be  found.  He  did  cite  some  New  York  cases  which 
he  contended  were  in  his  favor.  Knapp  v.  Bronni,  ,45 
N.  Y.,  206,  was  one  of  them.  Grover,  J.,  who  gave  the 
judgment  says  : 

"  The  issuing  of  an  execution  by  the  appel^ant,  upon 
the  judgment  rendered  in  his  favor,  and  the  collection  of 
the  amount  thereof  after  bringing  an  appeal  therefrom  by 
him,  was  inconsistent  with,  and  a  waiver  of,  his  right  further 
to  prosecute  the'appeal.  By  the  former  he  enforced  a  valid 
judgment,  and  secured  to  himself  the  fruit  thereof  as  such. 
By  the  latter  he  seeks  wholly  to  reverse,  and  annul  the 
judgment  for  errors  therein.  These  acts,  it  is  obvious,  are 
wholly  inconsistent  the  one  with  the  other,  and,  upon  prin- 
ciple, it  is  clear  that  the  same  party  cannot  pursue  both.'* 

He  then  refers  to  a  previous  case  Bennett  v  Van 
Syckel  1 8  N.  Y.,  480,  which,  he  says,  conclusively  settles 
the  question.  The  above  extract  very  aptly  applies  to 
the  situation  here,  where  plaintiff  is  attempting  the 
same  thing.  It  is  obvious  that,  to  succeed  on  this 
appeal,  plaintiffs  must  have  the  whole  judgment  set 
aside  for  errors  alleged  in  the  assessment  of  the  damages. 
It  could  not  be  possible,  on  a  new  trial,  to  try  out  whether 
further  danmges  should  not  be  allowed,  all  of  which 
arose  out  of  the  one  cause  of  action.  It  is  not  a  case  in 
which  the  damages  are  severable,  or  relate  to  different 
matters.  The  damages  to  which  plaintiffs  are  entitled, 
are   simply   what  flow   from   the  one  injury  to  plaintiff*e 
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wife.  According  to  the  notice  of  appeal  while  accepting 
the  $25.00  awarded  for  external  injury,  he  now  seeks  a 
new  trial  to  have  damages  assessed  for  damages  suffered 
'  from  shock/'  resulting  from  the  same  injury.  It  hardly 
requires  argument  to  show  that  damages  of  this  character 
are  inseparable.  If  the  judge  below  erred  in  not  awarding 
greater  damages  for  the  latter  cause,  then  one  course  only 
was  open — to  appeal  against  the  whole  judgment.  In 
Knapp  V.  Brovni  the  learned  judge  refers  to  Plowea  \. 
Dicketisov,  8  Cowen,  328,  to  which  counsel  for  plaintiffs  also 
drew  our  attention,  and  shows  how  it  differs  from  the  case 
under  consideration  as  it  differs  from  this.     He  says  : 

"  It  appears  that  in  any  event  he  was  entitled  to  retain 
the  sum  received,  and  that  the  only  question  which  could 
arise  on  the  appeal  was  whether  he  was  not  entitled  to 
recover  more." 

That  would  not  be  true  in  this  case.  On  a  new  trial 
it  would  be  quite  competent  for  the  judge  to  award  a 
less  sum  in  considering  the  question  of  damages,  and  more- 
over, in  Clow€8  V.  Dickensov,  it  was  not  a  question  of 
damages,  properly  speaking,  but  a  question  of  amount  due 
under  a  Chancery  decree. 

In  2  Encyclojiedia  of  PUadingsand  Practice^  178,  the 
rule  is  laid  down  as  follows  : 

•'  Enforcement  of  the  judgment,  by  execution  or  other- 
wise, is  a  ratification  of  its  validity,  and  is  an  abandon- 
ment, or  waiver,  of  the  right  of  appeal." 

This  is  the  general  conclusion  of  the  writer  from  a 
consideration  of  all  the  American  cases.  In  my  opinion 
the  act  of  plaintiff's  solicitrr,  in  demanding  payment  under 
a  threat  of  execution,  is  exactl}'^  the  same  as  if  the 
amount  had  been  enforced  by  the  sheriff's  levy.  From  the 
.same  work  I  extract  another  general  rule  : 

"  But  as  a  general  rule,  however,  a  party  cannot 
split  up  a  judgment,  and  avail  himself  of  the  favourable 
portion,  while  appealing  from  the  unfavourable  portions." 

This  is  precisely  what  the  plaintiffs  are  attempting  in 
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this  case,  and  I  am  of  opinion  it  ought  not  to  be  permitted. 
It  would,  to  say  the  least,  be  a  novel  and  curious  proceeding, 
if  plaintiffs  succeeded  in  their  motion,  to  have  another  trial 
before  a  different  judge  to  assess  moi'e  damages  where,  for 
the  same  cause  of  action,  damages  had  already  been  awarded, 
accepted,  and  paid.  I  venture  to  say  that  such  a  proceeding 
is  wholly  unprecedented,  and  would  be  anomalous  and 
unjust — especially  where  the  plain,  and  complete  remedy  of 
appealing  against  the  decision  is  open  to  the  plaintiffs.  If 
precedent  were  to  be  found  in  the  decisions  of  the  American 
courts  I  think  we  should  be  slow  to  follow  them 

This  appeal  should  be  dismissed  with  costs  and  costs  of 
this  motion. 

Appeal  dismissed  vnfh  costs. 


Hart  &  Son,  Ltd.  v.  Fctrness  Withy  &  Co.,  Ltd. 

Refore  Weatherbk,  Townshend  and  Ritchie,  J  J. 

A  bill  of  lading  which  formed  the  contract  for  the  carriag-e  of  g-oods  by 
defendant  from  Halifax,  N.  S.,  to  Liverpool.  G.  B.,  and  their 
delivery  there  to  a  steamer  of  the  Cunard  line,  to  be  carried  to  a 
port  in  Italy,  contained  a  condition  th-ii.**any  claim  or  dispute, 
arising-  on  this  bill  of  lading,  shall  be  determined  according  to 
English  law  in  England." 

Defendant  failed  to  deliver  the  goods  to  a  steamer  of  the  Cunard  Ime. 
as  agreed,  at  Liverpool,  but  delivered  them  to  a  slow  and  inferior 
steamer  of  another  line,  on  account  of  which  acceptance  of  the  goods 
was  declined,  and  the  contract  of  purchased  cancelled.  An  action 
claiming  damages    was  brought  in    the  Supreme  Conrt  at  Halifax. 

Held,  affirmllig  the  judgment  of  Graham,  E.  J.,  that  the  Court  had  no 
jurisdiction  and  that  the  action  must  be  dismissed. 

Plaintiff  company,  and  the  firm  of  Vinci  &  Co.,  8ts 
^ents  of  the  firm  of  Oiacon^o,  Rando  &  Co.,  of  Messina, 
taly,  entered  into  an  agreement  or  contract,  by  corres- 
ondence,  whereby  the  plaintiff  conipany  agreed  to  sell 
nd  Vinci  &  Co..  for  said  firm  of  Giacomo,  Rando  &  Co., 
^reed  to  purchase  a  quantity  of  codfish,  to  be  forwarded 
1  three  shipments  from  Halifax  N.  S.,  to  Liverpool,  G,  B., 
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and  thence  to  Messina,  Italy,  '*  by  first  Cunard   Rteamer 
after  arrival  of  said  codfish  in  Liverpool." 

In  pursuance  of  this  contract  plaintiff  delivered  to 
defendant  100  casks  of  codfish  on  board  the  i^teaniship 
"  Damara,"  then  at  Halifax  and  bound  for  Liverpool. 
England,  which,  it  was  alleged,  defendant,  with  full  know- 
ledge of  the  above  contract  and  the  terms  and  conditions, 
thereof,  accepted  and  undertook  to  deliver  at  Liverpool, 
and  to  forward  from  Liverpool  to  Messina  by  the  Cunard 
Line  from  Liverpool.  Plaintiff  alleged  that  defendant 
failed  to  forward  said  shipment  by  the  Cunard  Line  from 
Liverpool,  as  required  by  the  terms  ancl  conditions  of  the 
Bill  of  Lading,  but  negligently  and  carelessly  forwarded 
the  same  by  the  steamer  "  Majorese  "  belonging  to  and 
owned  by  the  Glynn  Line,  a  much  inferior  and  slower 
steamer,  by  reason  whereof  the  purchasers  of  the  fish 
cancelled  the  contract,  and  refused  to  accept  aelivery  of  the 
fish  or  to  pay  a  draft  drawn  by  plaintiff  upon  Vinci  &  Co. 

Plaintiff'  brought  an  action  in  the  Supreme  Court  at 
Halifax,  claiming  damages.  Defendants  pleaded  among 
other  things  as  follows  : 

"  12.  The  defendants  say  that  it  was  a  condition  in 
the  Bill  of  Lading  which  formed  the  contract  for  the 
carriage  of  the  same,"  (the  fish),  **  that  'any  claim  or 
dispute  arising  on  this  Bill  of  Lading  should  be  determined 
according  to  English  law  in  England  '  and  that  this  court, 
by  reason  of  said  condition,  has  no  jurisdiction  to  entertain 
said  claim 

13.  The  defendants  say  that  the  contract  for  the 
carriage  of  said  goods  was  in  the  form  of  a  Bill  of  Lading, 
which  expressly  provided  that  the  plaintiffs,  in  accepting 
the  same,  expressly  accepted  and  agreed  to  all  its  stipula- 
tions, exceptions  and  condition.s,  and  that  it  was  a  stipula- 
tion, exception  or  condition  that  any  claim  or  dispute 
arising  on  said  Bill  of  Lading  should  be  determined  accord- 
ing to  English  law  in  England,  and  that  the  present  action 
is  a  claim  or  dispute  arising  on  the  said  Bill  of  Lading, 
and  that  the  plaintiff  s  cause  of  action  if  an}-,  on  said  Bill 
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of  Lading  must  be  determined  according   to  English  law 
and  in  England." 

The  cause  was  tried  before  Graham,  E.  J.,  who   gave 
judgment  as  follows,  dismissing  the  action  : 

I  think  the  meaning  of  the  clause  is  that  any  claim  or 
dispute  arising  on  this  Bill  of  Lading  shall  be  determined 
in  England  according  to  English  law.  There  is  no  dupli- 
cating in  this  expression  ;  because,  although  this  provision 
points  out  the  forum,  disputes  might  arise  about  something 
happening  in  a  foreign  port  of  distress,  or  at  a  foreign 
place  of  delivery,  and  one  of  the  parties  would  claim  to 
litigate  it,  although  the  action  was  brought  in  an  EngHsh 
court,  according  to  the  law  of  the  foreign  port  rather  than 
the  English  law  ;  that  law  might  give  him  some  advantage. 
The  contract  therefore  provides  that  the  dispute  is  to  be 
settled  according  to  English  law.  The  paragr^-phs  are  in 
my  opinion  good. 

Plaintiff  appealed. 

E.  P.  Allison,  in  support  of  appeal. 

H.  Mclnnes,  contra. 

The  Court,  per  Weatherbe,  J.,   gave  judgment  dis- 
missing the  appeal  and  confirming  the  judgment  and  order  I 
dismissing  the  action,  for  the  reason  stated  by  Graham  E.  J  ' 

Appeal  dismissed. 
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Hawley  V.  Wright. 

Before  Ritchie  and  Townshend,  J  J.,  and  Graham,  E.  J. 

Electric  elevator— -Negligence  of  employe  in  operating — Action  by  parent — 
fort — Common  law  rule — Contributory  negligence -- Improper  rejec- 
tion of  evidence —  Verdict  set  aside. 

Plaintiffs  son,  who  was  employed  as  a  watchman  by  the  Government 
of  Canada,  and  boarded  at  home  with  his  father,  was  killed  as  the 
result  of  an  accident  while  attempting-  to  leave  a  passenger  elevator 
in  defendant's  building.  The  deceased  had  entered  the  elevator  for 
the  purpose  of  seeing  a  tenant  whose  office  was  situated  on' one  of 
the  upper  floors  of  the  building,  and,  not  finding  the  person  whom 
he  desired  to  see,  had  continued  to  ride  up  and  down  in  the  elevator. 
He  finally  attempted  to  leave  the  elevator  as  another  passenger  en- 
tered, and  just  as  the  boy  in  charge  started  the  elevator  and  was  in 
the  act  of  closing  the  door,  and  was  caught  between  the  floor  of  the 
building-  and  the  upper  part  of  the  elevator  cage,  and  received  injuries 
from  which  he  died. 

In  an  action  by  plaintiff  personally,  and  as  administrator  of  deceased; 
claiming  damages,  the  jury  awarded  plaintiff  **  for  Idss  of  deceased's 
services  since  death  $1,500." 

Ifeldt  that  this  part  of  the  verdict  could  not  be  sustained  without  over- 
ruling the  common  law  rule  that  in  a  civil  court  the  death  of  a  human 
being  cannot  be  complained  of. 

On  the  trial,  evidence  was  offered  of  the  proceedings  in,  and  judgment 
dismissing,  a  former  action,  brought  by  piainliff  as  administrator, 
suein£^  for  the  benefit  and  on  behalf  of  himself  as  father  and  the 
mother  of  deceased,  under  the  act  corresponding  to  Lord  Campbell's 
Act,  in  respect  to  the  same  alleged  negligence. 

Held,  that  the  evidence  was  improperly  rejected  and  that,  for  this  reason 
also,  this  part  of  the  verdict  could  not  stand. 

Thejur^',  in  addition  to  the  damages  above  mentioned,  awarded  '*  for 
damages  to  deceased's  estate  from  the  happening  of  the  accident  to 
death,  and  fur  necessary  expenses  $37-50." 

I/eldt  that,  there  being  no  contract  for  safe  carriage,  and  the  case  being 
simply  one  of  tort,  for  alleged  negligence,  the  action  died  with 
deceased. 

Held,  also,  that  there  was  evidence  of  negligence  on  the  part  of 
deceased,  in  attempting  to  leave  the  elevator  at  the  time  he  did, 
which  contributed  10  the  happening  of  the  accident,  and  which  should 
have  been  submitted  to  the  jury. 

The  learned  trial  judge,  in  summing  up,  said  to  the  jury,  *' I  cannot 
understand  myself  how  the  negligence  of  the  deceased  contributed 
to  this  accident." 

Held,  that  this  was  equivalent  to  telling  them  that  there  was  no  evidence 
of  the  fact,  and  was  misdirection. 

Held,  also,  that  the  direction  to  the  jury  that,  if  they  found  that  deceased 
pushed  open  the  closed  door  to  get  out,  they  might  find  that  there 
was  contributory  negligence,  was  calculated  to  hinder  ihe  jury  from 
considering  any  evidence  which  they  themselves  might  be  able  to 
discover  tending  to  show  that  there  was  contributory*  negligence. 

This    was    an   action    brought    by   plaintiff    claiming 
damages  on  account  of  the  alleged  negligence  of  defendant, 
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his  contractor,  servants  and  employees,  in  the  operation  of 
an  electric  passenger  elevator  in  defendants  building, 
whereby  plaintiff's  infant  son,  Murdoch  L.  Hawley,  re- 
ceived injuries  resulting  in  his  death,  in  consequence  of 
which  plaintifli'  was  deprived  of  the  services  of  the  said 
Murdoch  L.  Hawley,  and  was  put  to  great  and  permanent 
loss  and  inconvenience. 

Plaintiff  also  sued  as  administrator  of  the  personal 
estate  and  effects  of  deceased,  and  claimed  special  damages 
to  the  estate,  v^z.  cash  paid  for  ward  in  hospital,  medical 
services,  nursing,  atttendance,  &c. 

The  cause  was  tried  before  Weatherbe,  J.,  with  a  jury. 

The  learned  judge,  on  the  findings  of  the  jury,  ordered 
judgment  for  plaintiff  In  ^oing  so  he  gave  judgment  as 
follows : 

This  is  an  action  \  y  plaintiff  in  his  personal  capacity, 
in  tort,  as  a  master,  for  loss  of  his  deceased  son's  services. 

The  plaintiff,  in  his  capacity  as  administrator  also,  is 
joined  to  recover  certain  special  damages  to  the  estate. 

The  defence  is  a  denial  of  the  negligence  charged, 
contributory  negligence,  and  estoppel  through  an  unsuc- 
cejssful  action  under  Lord  Campbell's  Act. 

The  jury,  under  issues  agreed  on  at  the  trial,  have 
found  negligence  and  assessed  damages  for  plaintiff  in  his 
capacity  as  master  Si 550.  They  have  also  found  .  for  the 
administrator  for  necessary  expenses  $37.50. 

The  (juestion  of  estoppel  was  raised  jit  the  trial,  and  the 
proceedings  of  the  former  trial  were  tendered  in  evidence 
as  a  bar  to  the  pesent  action,  it  being,  as  was  contended, 
res  judicata.  The  contention  was  that  the  real  plaintiffs 
in  the  original  suit  were  the  present  plaintiff  and  Mary 
Hawley,  the  mother  of  the  deceased,  they  being  the  parties 
interested  in  the  subject  matter  of  the  litigation. 

But  I  held  on  the  authority  of  cases  in  1,  Q.  B.  D., 
599 ;  10,  App.  Ca.,  71  ;  11,.  App.  Ca.,  144  and  14,  Q.  B.  D., 
141,  that  the  principle  on  which  Lord  Campbell's  Act  pro- 
ceeds is  incompatible  with  that  governing  the  present  case, 
though  American  cases  where  a  party  was  estopped  in  an 
individual  action  by  one  where  he  had  been  trustee,  in- 
volving the  identical   (|uestion,   which  seemed  to  be  the 
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Other  wa}',  were  cited.  Having  decided  to  reject  the 
evidence  tendered,  I  suppose  it  must  be  left  now  to  a  Cotlrt 
of  Appeal  to  decide  that  question  of  estoppel.  ♦ 

The  Supreme  Court  of  Canada  deals  with  the  subject 
ol  res  judicata  in  Miller  vs.  Green,  an  action  for.  libel. 
This  Court  set  aside  a  verdict  for  exclusion  of  evidence  and 
sent  the  case  for  a  new  trial,  on  the  assumption  that  there 
was  an  issue  for  the  jury  on  the  record.  Not  a  doubt 
existed  that  there  was  a  question  for  the  jury. 

After  the  second  trial  the  verdict  for  defendant  was  by 
this  court  set  aside  for  misdirection,  and  a  new  trial  or- 
dered, which  would  have  been  out  of  the.  question  if  there 
had  been  no  libel. 

An  appeal  to  the  Supreme  Court  of  Canada  was  dis- 
missed on  the  same  ground  that  the  jury  had  been  mis- 
directed to  the  prejudice  of  plaintiff's  claim  on  tie  record, 
and  a  new  trial  was  ordered 

If  there  was  no  libel  there  was  nothing  to  try,  and  no 
necessity  for  the  expense  and  trouble  of  a  new  trial.  So 
the  cause  was  again  sent  for  trial  when  plaintiff  had  a 
verdict  for  increased  damages.  This  Ccurt  on  appeal  re- 
fused to  set  aside  the  verdict  for  misdirection,  and  ordered 
judgment  for  the  plaintiff,  from  which  defenc^ant,  for  a 
second  time,  appealed  to  the  Supreme  Court  of  Canada  for 
a  new  trial,  on  the  ground  of  misdirection,  which  had  been 
refused  in  this- Court. 

The  question  th  n  arose,  though  not  by  Counsel,  that 
no  libel  appeared  in  the  case,  and  there  was  nothing  for  the 
jury,  to  meet  which  res  judicata  was  urged,  that  the  ques- 
tion had  been  already  decided  on  the  former  appeal  and 
upon  that  the  cause  had  already  been  twice  sent  back,  for 
a  new  trial ;  but  the  majority  of  the  Court  decided,  in  effect, 
that  no  ground  of  action  appeared,  and  that  there  was 
nothing  and  never  had  been  anything  for  the  jury.  How, 
therefore,  can  it  l)e  said  that  the  principle  that  a  matter 
once  decided,  or  which  might  have  been  decided,  in  a  Court 
of  Appeal,  may  not  again .  between  the  same  parties  he 
agitated  and  reversed,  has  not  been  modified  at  least. 

It  is  said  here  that  an  action  by  the  father  for 
the  wrongful  act,  by  default  or  negligcLcc,  by  which 
his  son's  death  is  cause  I  is  against  authority,  and  in 
contravention  of  the  common  law.  It  sjems  that  modern 
ideas  to   the   above  effect,   repugnant  to   such   an    action 
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by  a  father  for  the  death  of  his  child,  are  to  be  traced  to 
directions  to  a  jury  by  Lord  Ellenborough  in  a  nisi 
prius  case  reported  by  Lord  Campbell.  In  Baker  vs. 
Bolton,  1  Camp.,  493,  the  direction  was  that  damage  which 
resulted  in  death  could  only  be  recovered  for  the.  lo&s  of  a 
wife's  society  and  the  distress  of  mind  of  the  husband  from 
the  time  of  the  accident  till  death.  As  has  been  remarked, 
the  case  probably  went  no  further,  because  the  hus  and 
was  satisfied  with  the  verdict  awarding  him  a  hundred 
pounds  damages.  Lord  Bramwell  has  doubted  whether 
this  was  a  correct  report  ;  not  unlikely,  also,  remembering 
the  reporter  s  "  drawer  full  of  bad  law." 

The  case  was  tried  in  1808  and  the  question  arose  again 
in  Oahorne  vs.  G-iUety  L  R.  8,  Ex.  88,  when  Piggot,  B  and 
Kelly,  C.  B.,  (Bramwell,  B.  -dissenting)  decided  that  an 
action  by  a  master  for  damages  for  death  of  his  servant 
would  not  lie.  The  majority  of  the  Court  contented  them- 
selves with  merely  following  the  alleged  dictum  of  Lord 
Ellenborough.  Lord  Bramwell  really  gave  attention  to 
the  question  and  laid  it  down  that  there  was  no  auth  rity 
and  no  argument  to  support  the  direction  in  BaJcer  vs. 
Bolton,  and  he  expressed  surprise  that  it  should  have  been 
suggested  that  the  remedy  for  a  private  loss  should  merge 
in  a  death  which  could  not  be  a  public  wrong. 

From  that  time  at  least  this  doctrine  of  merger  has 
been  exploded.  Lord  Bramwell  said  *'  the  principle  is 
broad,  plain  and  clear  that  plaintiff  has  sustained  damages 
from  a  wrongful  action  for  which  defendant  is  responsible." 

A  few  years  afterwards  the  subject  was  tersely  and 
intelligently  discussed  in  a  leading  Law  Journal  by  a  writer 
whose  article  I  notice  because  it  rpceived  recognition  from 
Lord  Bramwell  as  a  more  complete  statement  of  the  law 
than  his  own  judgment.  I  refer  to  he  12th  Vol.  of  the 
Central  Law  Journal,  N.  Y.,  p.  464. 

The  writer  cites  Crabbes  History  of  the  Law,  Reeve 
Sullivan's  Lectures,  Bracfon  (Ed.  of  Sir  Travis  Twiss) 
Sanders  Institutes  of  Justinian,  Gidlierbocks  Braxton  X>n 
the  Sources  of  English  Law,  Spence  on  Equitable  Jurisdic- 
tion, Bacons  Abridgment  (appeal)  and  Blackstone ;  and  the 
articl  -•  is  noticed  in  the  decision  of  Fournier,  J.  in  MonagJuxn 
vs.  Horn  to  be  mentioned  again. 

The  writer  of  the  article,  at  the  end,  says,  "the  first 
edition  of  Bacon  appeared  in    1736.     The  action  was  in 
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active  une,  common  in  the  Courts  of  England,  and  in  no 
wise  dependent  upon  the  indictment  growing  out  of  the 
public  offence  when  Blackatons  delivered  his  lectures.  See 
Vol.  4  p.  314.  Lord  Ellenborough  delivered  his  judgment 
in  Baker  vs.  Bolton  in  1808.  We  think  it  hardly  neces- 
sary to  pile  up  authorities  on  this  point,  but  we  would 
have  enjoyed  some  pleasure  in  asking  Lord  Ellenborough 
if  he  had  ever  read  Justinian  or  Bracton  or  Bacon,  or  had 
heard  or  read  Blackstone.  It  is  quite  a  safe  rule  that  the 
most  dogmatic  Judges  are  as  a  rule  very  uncertain  and 
incorrect  in  authority.  Death  of  wrongful  default,  act,  or 
negligence  was  actionable  at  Common  Law,  as  the  law  stood 
in  the  year  1758,  when  Blaclcstone  delivered  his  lectures, 
and  the  right  of  action  was  in  favor  of  the  wife  and  heir 
at  law  or  any  others  having  an  interest  in  the  life  of  the 
person,  killed." 

If  the  judgments  of  Piggott,  B.  and  Kelly,  C.  B.,  are 
exa-nined,  it  will  be  found  that  they  were  laboring  under 
the  opinion  that  there  is  nothing  to  be  found  in  the  books 
in  support  of  such  an  action,  and  that  all  authority  was 
against  it,  and  they  did  not  stop,  as  Lord  Bramwell  did,  to 
see  that  the  American  cases  against  the  right  of  action 
were  erroneous,  or  that  the  soundest  reasoning  in  the 
States  was  in  support  of  the  law  as  laid  down  in  all  the 
old  books.  The  same  may  be  said  of  those  Judges  who 
opposed  the  opinion  of  Mr.  Justice  Tachereau,  in  Monaghan 
vs.  Horn. (7  S.  C.  C.)  where,  commenciiig  at  page  441,  there 
are  several  pages  of  lucid,  instructive  and  convincing 
learning  on  the  subject. 

This  brings  me  to  the  question  of  binding  authority. 
It  is  admitted  there  is  no  binding  authority  on  this  Court, 
unless  it  be  the  last  named  case  in  the  Supreme  Court  of 
Canada. 

The  most  that  can  be  said  of  this  Monaghan  case,  touch- 
ing the  question  now  considered,  is  that  we  have  two 
opinions  on  the  point  each  way.  Tachereau,  J.,  and  Four- 
nier,  J.,  however,  based  their  judgment  on  the  right  of 
maintaining  such  an  action  in  Admiralty,  and  tl  eir  state- 
ment of  the  Law  cannot  be  said  to  be  obiter ,  for  they  both 
clearly  held  that  the  action  was  in  accord  with  the  English 
Common  Law,  while  all  that  was  said  by  the  Chief  Justice 
and  Gwynne,  J.,  was  obiter,  because  they  came  to  the  con- 

6 — N.  s.  R.  37 
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elusion  that,  whatever  might  be  the  state  of  the  Con  men 
Law,  legislation  would  be  required  to  enable  plaintiff*  to 
recover  in  Admiralty.  Henry,  J.,  offered  no  opinion  on 
the  question  now  dealt  with.  So  much  for  binding 
authority. 

It  seems  clear  to  me  at  this  day  that  Lord  Ellenborough 
must  have  thought  (if  correctly  reported)  and  Kelly,  C  B., 
and  Pigott,  B.,  did  think,  as  did  Ritchie,  C.  J.,  and  Gwynne, 
J.,  that  there  wa>s  no  authority,  and  even  no  dictum,  to  be 
found  to  support  an  action  by  a  master  for  injuries  causing 
the  immediate  death  of  a  servant.  They  seem  to  have  had 
a  notion  that  the  long  established  rule  that  a  damnified 
person  should  have  his  redress  at  law  was  subject  to  some 
mysterious  exception  in  case  the  injury  which  supports 
redress  ends  in  death.  These  two  Canadian  judges  did 
not  seem  to  be  impressed  as  did  Fournier  and  Tachereau,  J 
J.,  that  such  action  was  (as  it  had  always  been  in  Quebec) 
maintainable  by  the  Common  Law  of  England,  and  un- 
questionably in  Scotland. 

Moreover,  neither  of  the  two  Judges  who  decided  the 
Osborne  case,  nor  Ritchie,  C.  J.,  nor  Gw^ynne,  J.,  seem  to 
have  considered  that  there  was  room  to  doubt  the  con- 
struction of  the  recital  in  Lord  Campbell's  Act,  or  that  the 
recital  might  not  have  been  binding  as  a  legislative  enact- 
ment, nor  were  they  awai  e  that  it  was  decided  unanimously 
in  the  Osborne  case,  that  the  doctrine  of  merger  had  been 
exploded  ;  for  we  find  the  authors  of  a  text  book  cited  by 
Chief  Justice  Ritchie  in  Momicjhan  vs.  Horn,  in  support 
of  law  "  forbidding  a  civil  suit  upon  a  felony." 

It  seems,  perhaps,  that  almost  every  argument  and 
contention  opposed  to  the  claim  now  considered,  to  be  found 
in  England  and  America,  is  to  be  traced  directly  or  in- 
directly to  Baker  vs.  Bolton,  or  the  error  there  disclosed, 
without  independent  examination  of  the  books,  which 
appear  to  reveal  beyond  doubt  what  the  law  of  England 
from  the  first  to  the  time  of  Blackstone  really  was. 

The  solution  of  the  application  to  cases  like  that  be- 
fore me  of  the  maxim  (ictio  personalis  ino7^it\ir  cum  per- 
sona>  is  so  clearly  stated  by  Tachereau,  J.,  in  the  case  al- 
ready referred  to,  that  I  need  say  nothing  further  about  it. 

In  respect  of  American  authority,  not  in  accord  with 
Baker  vs.  Bolton,  Cross  vs.  Gathey  (1894),  2  Root,  9a  is 
cited,  (a  Connecticut  case),  an  action  against  a  surgeon 
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causing  death.  Ford  vs.  Mimro,  (1838),  20  Wend,  210, 
Sup.  Court  o£  N.  Y.,  also  is  a  case  where  damages  were 
recovered  for  loss  of  services  by  death  of  a  ten-year-old 
child.  See  also  Plummer  va  Webb  (1825),  1  Ware  69, 
and  Cutting  vs.  Seabury,  1  Sprague  522.  Lord  Bramwells 
criticism  of  several  American  authorities  tends  to  throw  a 
flood  of  light  oa  the  matter. 

No  doubt,  in  several  cases,  Judges  in  the  United 
States  were  induced  to  decide  wnthout  examination,  as  if 
Bcikej'  vs.  Bolton  was  sound,  well  considered  English  law. 
Jantps  vs.  Christy  (1853),  16,  Mo.  162,  is  relied  on  by 
plaintiff  as  having  been  cited  with  approval  in  Stanley 
vs.  Bircher,  73  Mo.  245,  and  Shields  vs.  Yonge  (1854)  15 
Ga.  349,  in  the  latter  of  which  cases  it  is  ably  pointed 
out  that  what  is  relied  on  in  Baker  vs.  Bolton,  as  a  rule  of 
law,  is  a  mere  statement  of  the  practical  working  of  the 
old  law  of  forfeiture  where,  in  case  of  felony,  the  remedy 
was  suspended  till  after  conviction,  because  in  the  old  times, 
after  punishment  of  horaocide  by  forfeiture  of  goods  or  life, 
there  was  nothing  left  to  pay  a  judgment  in  a  civil  action. 
Hence  the  error  that  a  private  injury  was  merged  in  a 
public  wrong  which  did  not  seem  to  have  led  Lord  Bram- 
well  astray,  as  in  the  case  of  those  who  were  content  to 
adopt  some  of  the  text  writers.  See  also  Chick  vs.  South- 
ivestem  Ry.  Co.,  57  Ga.  357  ;  McDowell  vs.  Gexyrgia  My, 
Co.,  60  Ga.  320 ;  and  Sullivan  vs.  Union  Pac.  Ry.  Co., 
(1874),  3  Dill,  334,  U.  S.  Circuit  Court  for  Nebraska, 
where  a  father  recovered  for  his  son's  services.  See  also 
Smith's  Master  and  Servant  cited  by  Lord  Bramwell  in 
the  Osborne  case. 

The  author  of  Brooms  Legal  MaximvS.,  695  is  re- 
ferred to  on  behalf  of  plaintiff  where  the  superiority  of  the 
reasoning  of  Lord  Bramwell  is  conceded  and  the  error  of 
Lord  Ellenborough  is  explained.  And  see  Sir  F.  Pollock's 
Preface  to  Vol.  10,  Revised  Reports,  page  VII.,  where 
Bai^on  BramwelVs  judgment  in  Osborne  vs.  Gillet  is  said  to 
be  right,  and  in  the  same  author's  work  on  Torts,  1902,  it 
is  said : 

"  The  previous  authorities  are  inconclusive  and  the 
reasoning  of  Lord  Bramwell's  judgment  is,  we  submit,  un- 
answerable on  principle.  Nothing  but  the  want  of  positive 
authority  can  be^hewn  against  the  action  being  maintain- 
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able,  and  if  want  of  aothority  were  fatal,  more  than  one 
modem  addition  to  the  resources  of  the  common  law  must 
have  been  rejected.  Osborne  vs.  Gillet  stands  on  the  book, 
and  we  cannot  actually  say  it  is  not  law,  but  w^e  would 
like  to  see  the  point  reconsidered  by  the  Court  of  Appeal." 

See  also  Smith  on  Negligence  172 ;  McDonnell  on  Mas- 
ter and  Servant  237  ;  and  2  Eng.  Ruling  Cases,  14,  where 
Osborne  vs.  O-iUet  is  criticised,  where  it  is  said  that  if  the 
principle  of  Lord  EUenborough  s  ruling  should  have  to  be 
discussed  in  a  Court  not  bound  by  that  decision,  it  will  be 
necessary  to  deal  with  the  reasons  of  the  dissenting  judg- 
ment of  Lord  Bramwell,  which  throw  considerable  doubt 
on  the  question  whether  the  theory  upon  which  Lord 
Campbell's  Act  was  framed  had  any  sound  foundation  in 
law. 

On  this  last  mentioned  question  it  may  be  only  neces- 
sary to  point  out  that  we  are  not  in  this  Province  tram- 
melled by  the  recital  which  causes  discussion  in  other  quar- 
t(?rH,  but  I  cannot  refrain  from  referring  to  the  language 
of  the  present  Chief  Justice  of  the  Supreme  Court,  Sir 
Elzcar  Tachereau,  in  Monaghan  vs.  Horn,  on  the  argument 
of  the  binding  nature  of  the  recital  in  Lord  Campbell's 
Act  and  the  Canadian  equivalent  there  considered.  He 
says,  at  page  489  : 

"  Moreover,  if  our  Act,  10  and  11  Vic.  c.  6,  was  held 
to  declare  that  previous  to  the  enactment  no  action  was 
given  in  any  case  for  the  death  of  anyone,  it  would  be 
holding  it  to  declare  what  would  have  been,  and  would  be, 
a  flagrant  untruth,  as  to  Lower  Canada  at  least,  to  which 
the  Statute  applied  as  well  as  to  Upper  Canada." 

Though  what  examination  I  have  been  enabled  to 
bestow  on  the  question  has  convinced  me  that  the  law 
would  have  remained  what  it  was  in  its  early  condition, 
allowing  such  a  claim  as  is  now  made,  but  for  obvious 
error  which  has  crept  in  through  want  of  attention,  I  should-^ 
still  have  been  content  to  decide  against  the  plaintiffs 
claim  if  trammelled  by  binding  authority ;  but  I  could  not 
escape  independent  judgment  under  shelter  of  the  mere 
semblance  of  authority  to  save  myself  the  trouble  of  such 
examination  as  has  been  afforded  by  the  very  full  discus- 
sion which  was  voluntarily  furnished  in  writing  by  Mr. 
O'Connor  and  Mr.  Thompson,  counsel  in  the  cause. 
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I  must  mention  that  defendant  anks  me  to  reject  the 
plaintiff's  claim  on  the  ground  that  deceased  was  not  de 
facto  the  servant  of  plaintiff,  his  father.  Passibly  if  I  had 
known  before  the  jury  were  discharged,  of  this  contention, 
I  should  liave  looked  at  the  notes  of  evidence  to  see  if  there 
was  a  question  for  them,  but  as  that  question  was  not  re- 
quired to  be  submitted,  it  remains,  so  far  as  it  is  a  matter 
of  fact  direct  or  one  to  be  presumed,  to  be  determined  by 
the  trial  Judge.  I  must  find  that  deceased  was  in  the 
service  of  the  father. 

There  will  be  judgment  for  plaintiff. 

Defendant  appealed. 

1904,  January  29th,  K  E.  Harris,  K,  C,  and  W.  E. 
Thompson  in  support  of  appeal. 

D,  McNeil  and  W.  F.  O'Connor,  contra. 

1904,  March  8th.  Graham,  E.  J. — Among  other  things, 
the  jury  in  this  case  have  awarded  a  father  the  sum  of 
$1500  damages  for  alleged  negligence  on  behalf  of  the 
defendant  which  resulted  in  his  son's  death,  thus — "  For 
loss  of  deceased  8  services  since  death,  $1 500."  The  accident 
to  the  son  happened  on  the  29th  August,  1898,  and  he 
died  on  the  8th  of  September.  He  was  then  in  his  twenty- 
first  year  and  was  in  the  employ  of  the  Government  of 
Canada  as  a  watchman,  but  boarded  at  home  with  his 
father.  A  former  action  was  brought  about  this  matter 
under  the  act,  corresponding  to  Lord  Camplx^ll's  Act,  re- 
ported in  34  K  8.  R,  384 ;  32  S.  C.  R.  46.  To  enable  this 
part  of  the  verdict  to  stand  we  are  asked  to  over-rule  the 
Common  law  of  England,  that  '*  in  a  civil  court  the  dt^uth 
of  a  human  being  could  not  be  complained  of,"  as  enunciated 
-  by  Lord  Ellenborough  in  Baker  vs.  Bolton,  1  Camp.  493, 
ninety-four  years  ago,  on  the  strength  of  Higyii/s  v. 
Butcher,  Yelv.  89,  then  200  years  old,  and  since  supported 
by  the  recital  in  Lord  Campbell's  Act  in  184(),  and  by  the 
case  of  Osborne  v.  Gillet,  L.  R.  8,  Ex.  88,  in  the  Court  of 
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Exchequer,  a  court  the  decisions  of  which  this  Court  has 
always  followed,  and  without  a  single  English  decision  of 
any  sort,  in  all  that  period  of  ninety-four  years,  the  other 
way. 

Then,  coining  to  the  United  States,  in  the  Insurance 
Co.  V.  Broum,  96  U.  S.  756,  the  Supreme  Court  of  the 
United  States,  speaking  through  Mr.  Justice  Hunt,  said  : 

"  The  authorities  are  so  numerous  and  so  uniform  to 
the  propasition  that,  by  the  Common  law,  no  civil  action 
lies  for  an  injury  which  results  in  death,  that  it  is  impos- 
sible to  speak  of  it  as  a  proposition  open  to  question.  It 
has  been  decided  in  many  cases  in  the  English  Courts,  and 
in  many  of  the  State  Courts,  and  no  deliberate  well  con- 
sidered decision  to  the  contrary  is  to  be  found." 

And  in  TIte  Garland,  5.  Fed.  R.  925,  Brown,  J.  said  : 

"  In  such  case  the  liability  of  the  defendant  ceases  with 
the  life  of  the  person  injured.  This  rule  has  remained 
undisturbed  by  a  single  well  considered  opinion,  except 
that  of  Sullivan  vs.  Union  Pacific  R  Co,,  3  Dill,  U.  S. 
344,  for  over  seventy  years,  and  although  it  seems  to  be 
based  on  technical  grounds,  and  does  not  commend  itself 
'io  one  s  sense  of  natural  justice,  it  is  too  firmly  established 
)o  be  shaken  by  judicial  opinion." 

In  Monaghan  v.  Horn,  7  S.  C.  C.  409,  (The  Garland) 
m  action  by  the  mother  for  the  loss  of  her  son  s  servdcea, 
S-itchie,  C.  J.  said : 

"  No  civil  action  can  be  maintained  at  Common  law 
lor  an  injury  which  results  in  death." 

Gwynne,  J.  says : 

"  The  fact,  as  stated  by  Kelly,  C.  B.,  *  That  no  decision 
s  to  be  found  in  the  books  from  the  earliest  times  b}' 
kvhich  an  action  for  this  cause  is  to  be  sustained — no 
lictum  is  to  be  found  by  any  judge,  or  upon  any  competent 
luthority,  that  such  an  action  is  maintainable — all  the 
luthority  that  exists  is  against  it,'  is  conclusive  to  my 
nind  that  no  such  action  lies  by  the  law  of  England." 

Henry,  J.,  says  : 

"  I  have  satisfied  myself  that  the  court  has  not  juris- 
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diction  in  the  matter,  and  that  the  plaintiff  was  precluded 
from  bringing  an  action  for  personal  damages/' 

And  then  he  exprenses  his  opinion  that  if  the  action 
had  been  brought  under  the  statute  corresponding  to  Lord 
Campbells  Act,  by  representatives,  they  would  have  been 
entitled  to  a  judgment  recovering  damages.  There  were 
two  of  the  learned  judges  who  dissented,  but  of  course  the 
judgment  of  a  majority  binds  this  Court. 

That  w^as  decided  in  1882  and  in  1884  "  The  Vera 
Cruz  "  was  decided  in  the  House  of  Lords,  1 0  App.  Cases 
59.  There  the  plaintiff,  as  administratrix  of  her  husband, 
master  of  the  Agnes,  sued  the  Vera  Cruz  for  the  loss  of 
the  life  of  her  husband  and  of  her  son,  in  conse(iuence  of  a 
collision  between  the  two  vessels.  The  question  was 
whether  the  action  could  be  maintained  in  the  Admiralty 
Court,  but  the  answer  to  the  question  involved  here 
came  up  in  that  case.     Lord  Selbome  said  : 

"  Inasmuch  as  there  can  be  no  right  of  action  what- 
ever, unless  it  comes  within  the  terms  of  Lord  Campbeirs 
Act,  let  us  see  &c." 

Lord  Blackburn,  page  70,  said  : 

"  Before  Lord  Campbell's  Act  w  here  a  person  had  been 
injured  from  any  of  the  causes  mentioned  in  the  first  sec- 
tion of  that  act  and  had  died,  the  maxim  *'  actio  per- 
sonalismoriturcumpersoTia  applied  ;  he  could  not  sue,  for 
he  was  dead,  and  it  did  not  survive  to  anybody  whom- 
soever to  sue  for  the  damages  occasioned  by  the  accident 
w^hich  had  caused  injury  to  him  resulting  in  death." 

In  the  Court  of  Appeal,  51  L.  T.  N.  S.,  104,  Brett,  M. 
R.  said : 

"  Lord  Campbell's  Act  was  passed  to  meet  cases  where 
a  person  received  what  is  called  a  personal  injury,  that  is 
injury  not  to  his  estate  but  to  himself  as  a  person,  in  order 
to  obviate  the  hardships  arising  from  the  doctrine  of  law 
that  the  cause  of  action  died  with  the  person.  That  was 
the  law^  prior  to  Lord  Campbell's  Act,  and  Ijord  Camp- 
bells  Act  has  not  altered  that  maxim  or  its  application. 
A  personal  cause  of  action  dies  just  as  much  now  as  it  did 
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before.  If  it  be  slander  the  action  dies.  If  it  be  personal 
injury,  such  as  breaking  a  man's  arm  or  leg  or  otherwise 
injuring  him,  it  dies  with  him.  The  executor  cannot  bring 
an  action  as  executor  for  the  injury  to  the  estate  of  the 
deceased.  The  man  has  been  killed  and  there  is  no  right 
of  action.  His  executors  cannot  bring  an  action  for  the 
benefit  either  of  his  estate  or  for  the  benefit  of  his  devisees. 
What  Lord  Campbell's  Act  does  is  to  give  a  right  of  action 
to  an  executor  or  administrator  not  as  representing  the 
deceased  but  as  representing  other  people,  (wife,  husband, 
parent  or  child)  who  before  had  no  right  of  action.  But 
to  give  such  a  right  of  action  there  must  be  something 
more  than  the  killing  of  the  man,  and  the  executor  or 
administrator  is  a  mere  instrument  to  maintain  the  action 
on  behalf  of  other  people  w^ho  have  sustained  pecuniary 
damage  by  the  killing  of  the  deceased.  The  executor  acte 
for  these  people  and  not  for  the  deceased." 

By  the  amendment  to  Lord  CamplpeH's  Act.  if  there  are 
no  representatives,  or  the  representatives  bring  no  action 
in  a  certain  time,  the  husband,  wife,  parent  or  child  may 
bring  one  in  his  own  name. 

In  The  Harrishurg,  119  U.  S.,  199,  supporting  Insur- 
ance Co,  V.  Brown  (supra.),  in  the  opinion  of  the  Court, 
this  is  said  : 

"In  Momiglmn  v.  Horn,  in  re  Gdrland,  7  Can.  Sup- 
Court,  409,  the  Supreme  Court  of  Canada  held  that  a 
mother  could  not  sue  in  her  own  name  in  Admiralty,  for 
the  loss  of  the  life  of  her  son,  on  the  ground,  that  no  such 
action    would  He  without  the  aid  of    a  statute,  and   the  ! 

statute  of  the  Province  of  Ontario,  where  the  wrong  was  i 

(lone,  and  which  was  substantially  the  same  as  Lord  Camp-  ! 

bell's  Act,  provided  that  the  action  should  be  brought  in  ' 

the  name  of  the  adm'nistrator  of  the  deceased." 

I  attach  importance  to  that  decision  of  the  Supreme 
Court  of  the  United  States,  because  the  American  cases 
holding  the  contrary  view,  and  some  of  the  dissenting 
opinions  relied  upon  by  the  learned  judge  who  tried  this 
action,  were  before  the  court,  and  we  know  now  that  what- 
ever view  the  courts  in  England  may  take,  in  consequence 
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of  Lord  Brarawells  dissenting  opinion,  the  Supreme  Court 
of  the  United  States  has  concluded  the  matter  for  that 
country. 

There  is  another  reason  why  this  part  of  the  verdict 
could  not  stand.  Evidence  was  rejected  and  a  question 
is  raised  as  to  that  ruling. 

The  question  is  whether  the  proceedings  in,  and  the 
judgment  dismissing  a  former  action  brought  against  this 
defendant  by  the  father  as  administrator,  "  suing  for  the 
benefit  of  and  on  behalf  of "  himself  as  father  and  the 
mother  of  the  deceased,  under  the  act  corresponding  to 
Lord  Campbell's  Act,  in  respect  to  the  same  alleged  negli- 
gence and  contributory  negligence,  should  have  been  re- 
ceived in  evidence,  either  as  an  estoppel  to  the  part  of  the 
action  just  dealt  with,  or,  at  least,  as  constituting  a  bar  to 
the  recovery  of  so  much  of  the  damages  now  awarded,  as 
would  be  recoverable  in  that  action  if  .the  plaintiff  had 
succeeded.     The  learned  judge  has  rejected  the  evidence. 

In  my  opinion  these  proceedings  should  have  been 
received  in  evidence.  Under  Lord  Campbell's  Act  the  loss 
of  .services  to  the  father,  and  (if  a  father,  at  common  law 
has  au  action  for  an  act  resulting  in  the  death  of  the  son) 
in  this  case  the  lo.ss  of  services  to  the  father,  constitutes 
the  foundation  of  the  action.  If,  in  the  first  action,  the 
plaintiff',  (although  as  administrator  on  the  record)  had 
recovered,  instead  of  lost  the  verdict,  and  the  jury  had 
awarded  to  the  father  the  amount,  coming  to  him  in  the 
apportionment  provided  for  by  that  act,  he  would  have  in 
his  pocket  what  he  is  now  seeking  to  recover  against  the 
defendant.  It  makes  no  difference  to  the  argument  that 
he  lost  the  first  action.  He  is  in  both  cases,  the  party  in 
interest.  In  the  former  he  was  party  and  privy,  and  here 
he  is  a  part}'',  and  his  damages  in  the  former  would  com- 
prehend the  damages  recoverable  in  the  second  action. 

In  Leggott  v.  Great  Northern  Ry,  Co.,  1  Q.  B.  D.,  599, 
there  were  two  distinct  things  involved.     The  first  action 
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was  under  Lord  Campbell's  Act  for  the  pecuniary  loss  to 
a  wife  and  children,  brought  by  the  wife,  as  administratrix 
of  the  husband  who  hid  been  killed,  recovering  damages. 
The  second  was  an  action  by  the  administratrix,  on  the 
contract  to  convey  him  safely,  in  order  to  recover  the 
damages  to  his  personal  estate.  She  sued  in  a  different 
right  in  each  case.  The  damages,  in  either,  could  not 
overlap  the  other.  It  is  not  because  he  was  the  party  on 
the  record  in  the  first  action  that  he  is  bound  in  this. 
He  then  sued  as  administrator  and  that  affects  the  ques- 
tion.. But  it  is  because  he  was  represented  in  the  foi  mer 
action  (it  is  perhaps  not  material  that  he  was  represented 
by  himself)  and  it  was  in  his  right,  (as  well  as  that  of  his 
wife)  that  the  action  was  brought  and  carried  on.  Gi*egory 
V.  Molesworth,  3  Atk.,  626  ;  Goi^coran  v.  Chesapeake  Canal 
Co.,  94  U.  S.,  741  ;  Farwell  v.  The  Queen,  22  S.  C.  R,  558. 

In  the  case  last  cited,  King,  J.  said  : 

"  Where  the  parties  (themselves  or  privies)  are  the  same, 
and  the  cause  of  action  is  the  same,  the  estoppel  extends 
to  all  matters  which  were  or  might  properly  have  been 
brought  into  litigation.  Where  the  parties  (themselves  or 
privies)  are  the  same,  but  the  cause  of  action  is  different, 
the  estoppel  is  as  to  matters  which  having  been  brought 
in  issue  the  finding  upon  them  was  material  to  the  former 
decision." 

In  24  Am.  and  Eng.  Ency.,  753,  Res  judicata,  it  is 
said : 

"  Distributors  and  creditors  are  in  privity  with  the  ad- 
ministrator, and  a  judgment  in  a  suit  having  relation  to 
the  personal  estate  of  the  intestate,  to  which  the  adminis- 
trator was  a  party,  will  be  conclusive  for  or  against  the 
distributors  and  creditors." 

I  have  not  lost  sight  of  the  peculiarity  of  the  action 
given  by  Lord  Campbell's  Act,  that  it  is  by  itself  or  the 
way  in  which  the  administrator  represents  the  beneficiary, 
but  there  is  even  there  an  analogy  to  the  authorities  just 
quoted.     The  plaintiff*  has  joined  with  the  action,  brought 
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by  him  personally  an  action   brought  by  him  as  adminis- 
trator, and  the  jury  have  awarded  as  follows  : 

"  As  administrator  for  damages  to  deceased's  estate 
from  happening  of  accident  to  death,  and  for  necessary 
expenses  ?     S37.50." 

In  my  opinion  it  cannot  be  contended  that  there  was 
any  contract  of  carriage,  and  a  breach  of  the  implied  con- 
tract for  safe  carriage.  That  is  to  say  there  was  no  con- 
tract at  all  to  carry  the  deceased  in  the  lift.  The  case  is 
simply  one  of  tort  for  alleged  negligence.  And,  for  reasons 
already  given,  I  am  of  opinion  that  the  action  died  with 
the  deceased.  Pidliiu)  v.  The  Great  Eastern  Ry.  Co.,  9 
Q.  B.  1).,  110. 

The  case  of  Bradshaiv  v.  The  LaTicashire,  L.  R.  10 
C.  P.,  189,  was  brought  en  the  contract  of  carriage. 

There  is  another  claim.  It  is  stated  as  follows  in  the 
finding  of  th?  jury  :  "  For  loss  of  deceased's  services  from 
August  29th  to  death  ?     A.     $50." 

I  am  of  opinion  that  this  claim  could  not  legitimately 
come  up  for  consideraticn  in  the  former  action,  and  must 
I  think  be  considered  as  open.  Although  the  judgment 
and  verdict  cannot,  as  I  have  endeavoured  to  show,  be 
permitted  to  stand,  and  therefore  this  claim  need  not  be 
considered,  I  think  an  expression  of  opinion  is  relevant- 
Of  course,  it  is  quite  competent  for  a  court,  in  consequence 
of  two  juries  finding  the  Fame  f;  cts  in  diflferent  waj  s,  to 
give  two  judgn  ents  founded  on  those  facts  which  are 
directly  opposite  to  each  other.  I  say  the  same  facts  but 
I  should  add  that  there  is  further  testimony,  for,  although 
the  same  evidence  which  was  taken  at  the  other  trial  was 
used  at  this  trial,  the  witnesses  were  put  back  oh  the  stand 
and  fresh  questions,  according  to  the  fancy  of  the  person 
putting  them,  were  administered. 

The  case  is  simple.  The  deceased  went  up  in  this  lift 
to  the  fifth  floor  to  see  Mr.  Russell.  Mr.  Russell  was  not 
in,  and  he  descended  and  went  up  again,  the  operator  of  the 
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lift  having  been  rung  up  to  go  to  the  fifth  floor  to  convey 
Mr.  Hanright  down.  Mr.  Hanright  entered  and  gave 
an  order  in  effect  to  descend  to  floor  Jso  3.  The  boy 
started  the  sliding  door  towards  closing  and  the  dropping 
of  the  cage  at  the  same  time,  and  the  cage  commenced  to 
drop  before  the  door  was  wholly  closed.  Then  the 
deceased,  who  was  in  the  cage,  circled  around  Mr.  Hanright 
and  tried  to  get  out,  and  was  caught  between  the  top  of  the 
cage  and  the  floor  and  injured  so  badly  that  he  died.  Mr. 
Hanright,  in  reply  to  the  plain tiff^s  counRel,  said  :  "  The 
door  struck  deceased  as  he  was  getting  out." 

Now  it  is  practically  admitted  that  the  door  was  not 
wholly  closed  before  the  cage  commenced  to  descend. 
And  it  may  be  assumed,  as  it  was  assumed  in  the  other  case, 
ownng  to  the  findings  of  the  jury,  that  the  defendant  was 
negligent  in  that  respect. 

The  question  is  as  to  the  contributory  negligence,  or  the 
last  act  which  proximately  caused  the  accident.  It  appears 
to  me  that  there  was  occasion  for  this  inquiry,  namely, 
notwithstanding  the  defendant's  negligence  in  starting  to 
descend  before  the  door  was  wholly  closed,  could  the 
deceased,  by  the  exercise  of  ordinary  care,  as  by  not  trying 
to  get  out  after  the  cage  had  started  to  descend,  have 
avoided  the  accident  The  serious  danger  of  leaving  the 
cage  after  it  had  started  was  obvious,  and  the  inconvenience 
of  going  down  was  very  slight ;  there  was  no  hurry  and 
no  confusion  inasmuch  as  the  deceased  was  waiting 
and  already  had  taken  unnecessary  trips  in  the  lift  upon 
this  occasion.  As  to  the  negligence  of  alighting  from  a 
moving  train,  I  refer  to  the  decision  in  Solotnon  v. 
Manhattan  Ry.  Co.,  103  N.  Y.,  439  ;  and  Hunter  v.  Rail- 
road Co.,  126  N.  Y.,  23.  In  Tuf  v.  Wanmm  2  C.  B., 
N.  S.,  740,  at  page  743,  it  appears  that  Willes  J.,  in  summing 
up,  had  said  : 

"  If  the  negligence  and  default  of  the  plaintiff  was  in 
any  degree  the  proximate  cause  of  the  damage  he  could  not 
recover,  however  great  may   have  been  the  negligence  of 
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the  defendant.  But  if  the  negligence  of  the  plaintiff  was 
only  remotely  connected  with  the  accident  then  the 
question  is  whether  the  defendant  might  not,  by  the 
exercise  of  ordinary  care,  have  avoided  the  accident." 

In  the  Exchequer  Chamber,  5  C.  B.,  N.  S.,  573,  this 
view  was  upheld,  and  -the  rule  established  that  if  the 
plaintiff  so  far  contributed  to  the  disaster  by  his  own 
negligence  or  want  of  care  that,  but  for  his  default  in  this 
respect  the  accident  would  not  have  happened,  he  cannot 
recover. 

I  think  that  there  is  evidence  that  the  defendant,  with- 
out warning,  attempted  to  alight  after  the  cage  started,  and 
at  a  time  when  his  body  obstructed  the  closing  door. 

In  the  Supreme  Court  of  Canada  Hawley  v.  Wright,  32 
S.  C.  C,  46,  Mr.  Justice  Sedgewick,  delivering  the  judg- 
ment of  the  court,  said  : 

"  It  is  porfectlj'^  clear  to  my  mind  that  it  was  only 
after  the  operator  was  about  to  descend,  and  after  Mr. 
Hanright  entered,  that  a  sudden  impulse  moved  him  to 
rush  to  the  then  closing  door  and  madly  attempt  an  exit." 

Mr.  Justice  Weatherbe,  who  dissented  in  that  case,  in 
the  court  below,  said,  34  N.  S.  R.,  384 : 

"  No  act,  I  think,  has  been  suggested  on  his  part  as 
negligence  except  the  suggestion  that  he  may  have  pulled 
the  door  open  after  it  was  shut,  but  there  is  no  evidence  of 
it."  And  "  it  may  therefore  be  said  thac  the  accident  in 
this  case  was  due  solely  by  the  undisputed  evidence  to  the 
carelessness  of  defendant  s  servant.  If  this  be  correct  it 
was  useless  to  enquire  as  to  whether  the  accident  was  due 
to  the  carelessness  of  the  deceased  in  attempting  to  get 
out." 

Now  the  statement  I  have  just  cited  from  the  report  of 
the  supreme  court  of  Canada  at  least  called  attention  to  the 
fact  that  there  was  evidence  of  contributory  negligence  for 
the  consideration  of  a  jury,  although  it  fell  short  of  the 
extreme  idea  of  the  deceased  actually  opening  the  door 
after  it  was  closed  in  order  to  get  out. 

And  our  attention  has  been  called  by  the  defendant  to 
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the  summing  up  at  this  trial,  and  particularly  the  un- 
favorable way,  for  him,  in  which  this  matter — the  crux  of 
the  case — was  put  to  the  jury,  inasmuch  as  It  was  cal- 
culated to  convey  the  impression  that,  short  of  actually 
openinor  the  closed  door  by  the  deceased  after  the  cage 
started,  m^thing  that  he  did  would  constitute  contributory 
negligence.  Now  the  defendant  8  pleading  did  allege  that 
the  deceased  did  push  back  the  door  whereas,  at  most,  the 
evidence  shows  that  his  body  stopped  its  closing,  but  the 
other  facts  constituting  the  alleged  contributory  negligence 
were  also  pleaded  in  the  same  sentence.'  Now  let  us  turn 
to  the  summing  up  : 

"  I  suppose  those  (juestions  were  asked  in  relation  to  the 
plea  which  says  that  the  operator  had  closed  the  door,  and 
started  the  car  downward,  when  Hawley  reached  out  and 
pushed  back  the  door  and  attempted  to  get  out.  Is  there 
any  evidence  of  that  ?  If  the  deceased  did  that  I  would 
suggest  that  you  could  find  that  it  was  contributory 
negligence." 

The  third  question  is  '  Whose  negligence  caused  the 
accident,  defendant's  or  deceased's  ^ ' 

To  make  the  matter  short  you  heard  what  Mr.  Harris 
said  with  respect  to  this.  Mr.  Harris  said  that  the  accident 
was  caused  by  the  negligence  of  the  deceased  Hawley,  and 
he  has  pleaded  that  this  negligence  consisted  in  pushing 
the  door  open  after  it  was  shut,  and  in  attempting  to  get 
out.  You  have  heard  what  Mr.  Harris  said  on  that  point, 
and  I  invite  you  to  pay  particular  attention  to  all  that  he 
said  on  this  point,  because  I  cannot  understand,  myself, 
how  the  negligence  of  the  deceased  contributed  to  this 
accident.  You  may  see  it  and  you  may  take  into  con- 
sideration everything  that  Mr.  Harris  said  on  the  subject, 
and  you  may  give  it  all  the  weight  you  can,  and  answer 
whether  it  was  the  negligence  of  the  defendant  or  that  of 
''      "ceased. 

e  fourth  question  is,  *  Was  the  deceased  guilty  of 
Dutory  negligence,  and  if  so  in  what  respect  ? '  Well, 
id  been  made  to  appear  that  Hawley  did  open  the 
ifter  it  was  shut,  and  attempted  to  get  out,  then  I 
say  you  would  be  able  to  answer  that  he  liad  been 
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guilty  of  contributory  negligence.  Although  the  defendant 
might  have  been  negligent,  if  the  other  party  was  also 
negligent  the  plaintiff  cannot  recover.  It  is  for  you  to  say 
whether  the  deceased  by  his  negligence  did  contribute  to 
bringing  about  the  accident.  If  you  say  that  he  did  con- 
tribute, you  will  then  say  how  he  did  contribute,  and  in 
consequence  of  what  action  on  the  part  of  Hawley  this 
accident  took  place.  With  respect  to  that  you  have  heard 
that  he  was  a  passenger  going  up,  and  you  have  heard 
what  has  been  said  with  respect  to  the  employee.  There 
was  a  stat^nnent  that  the  boy  was  reading  and  that  that  was 
neglifijence,  o  *,  at  any  rate,  that  it  contributed  to  the 
accident  inasmuch  as  he  was  directed  to  let  the  deceased 
out  on  the  fifth  floor.  The  deceased  cannot  speak  as  to 
this,  and  this  may  be  a  misfortune  for  the  other  party.  It 
appears  that  when  the  operator  was  asked  whether  he  got 
directions  from  the  deceased  to  stop  on  the  fifth  floor  he 
said  no.  In  the  evidence  taken  on  the  other  trial  the  boy 
is  reported  as  having  said  '  I  was  reading  and  did  not 
notice  what  deceased  was  saying  while  in  elevator.  I  can- 
not say  whether  he  was  talking  or  not.  If  he  had  asked 
me  to  take  him  to  the  fifth  floor  I  would  surely  have  taken 
him  there/  The  whole  of  this  is  for  you.  The  boy  says 
ho  cannot  say  what  the  deceased  was  saying  but  he  saj^s 
*  If  he  had  asked  me  to  take  him  to  the  fifth  floor  I  would 
have  surely  taken  him  there.*  I  suppose  that  what  he 
means  is  that  he  must  have  heard  that,  notwithstanding 
that  he  did  not  hear  what  the  deceased  was  saying  about 
other  things ;  that  he  must  have  heard  that  because  it  was 
in  the  line  of  his  duty. 

Mr.  Harris.  Will  your  Lordship  say  to  the  jury  that 
this  was  said  of  the  time  when  the  elevator  was  stationary 
on  the  ground  floor,  and  not  when  the  witness  w^as  operat- 
ing the  elevator. 

The  Court.  Of  course  the  questions  refer  to  that 
period — whether  the  witness  was  asked  before  he  went  up. 
I  think  that  is  all  I  need  say  on  that  subject,  and  I  will 
leave  it  entirely  with  you  to  say  whether  the  deceased 
was  guilty  of  contributory  negligence,  and,  if  so,  in  what 
respect. 

Inasmuch  as  the  case  must  go  back  for  a  new  trial  upon 
the  other   point,   I   think  that  this  branch  of    the   case 
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ought  also  to  be  left  to  another  jury,  and  their  attention 
called  to  the  evidence  tending  to  show  that  there  was 
negligence  on  the  part  of  the  plaintiff  in  attempting  to 
leave  the  cage  after  it  had  started  to  descend.  That  must 
have  been  the  idea  of  the  supreme  court  of  Canada  in  the 
other  case,  or  they  would  have  reversed  the  judgment 
below,  and  the  finding  that  there  was  contributory  negli- 
gence. Now,  if  there  was  evidence  of  that  kind,  it  should 
have  been  submitted  to  the  jury,  and  to  tell  them  that  he 
could  not  understand  how  the  negligence -of  the  deceased 
"  contributed  to  the  accident,"  is  to  tell  them  that  there  is  no 
evidence  tending  to  show  that  fact,  even  if  they  are  told 
that  they  may  be  able  to  see  evidence  of  it.  Whether 
there  is  evidence  or  not  tending  to  show  something  is  for 
the  judge  and  he  rules  upon  that. 

And  to  suggest  to  them  another  issue  than  that,  namely, 
that  if  they  found  that  the  deceased  pushed  open  the  closed 
door  in  order  to  get  out,  they  might  find  there  was  con- 
tributory negligence,  was  calculated  to  hinder  the  jury  from 
considering  any  evidence  which  they  might  themselves  be 
able  to  discover  tending  to  show  that  there  was  contri- 
butory negligence. 

In  my  opinion  the  judgment  and  verdict  should  be  set 
aside,  and  a  new  trial  ordered  with  costs. 

Judgment  and  verdict  set  aside. 
New  trial  ordered^  with  cods. 
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HECKLA  V.  CUNARD. 

Before  VVratherbe,  Ritchie  and  Meagher,  J  J. 

Charter  of  Vessel — Contract  made  by  letter  and  telegram^ 

Plaintiffs,  throuj^h  their  ag^ent<i  H.,  and  defeni.mts  ne/^otiated  for  the 
chartering  by  plaintiffs  to  defendants  of  the  bteamer  T.,  then  at 
Chatham,  N  B.  Defendants  desired  to  have  the  steamer 
delivered  to  ihem  at  N\)rth  Sydney,  but,  after  some  negotiation,  on 
the  9th  October,  offered  to  take  delivery  at  Chatham  and  use  the 
vessel  for  three  months  if  navig'ation  remained  open  Plaintiffs 
declined  to  take  the  risk  of  navig'ation  remaining  open  and,  on 
October  15th.,  plaintiffs  offvired  to  close  at  three  months  and  take  the 
risk  of  navigation  remaining*  open.  On  the  same  day  |ilaintiffs' 
ag'cnts  replied  :  '*  Have  closed  in  accordance  your  telegram  to-day 
and  arranged  delivery  North  Sydney."  On  the  following  day 
defendants  replied  :  *'  Telegram  received  closing  T.  Try  to  get  her 
delivered  North  Sydney  end  October.'* 

Held,  dismissing  defendants'  appeal,  that  defendants,  by  their  telegram 
of  October  15th.,  in  view  of  previous  correspondence,  disclosed  an 
intention  to  authorize  a  contract  according' to  what  had  already  been 
embodied  in  writing-,  and  that  the  reply  to  that  telegram  conveyed 
all  that  was  required  to  embody  the  terms  of  tiie  charter. 

//<f/^  that  defendants,  whose  position  was  changed  on  the  22nd  ,  could  not, 
by  continuing*  the  correspondence  and  raising  other  questions,  escape 
the  etfect  of  the  m;itiial  terms  previously  agreed  upon. 

Appeal  from  the  following  judurment  of  Townshend,  J. 
in  an  action  brought  by  plaintiff  on  a  contract  for  the 
hiring  of  plaintifts'  steamer  Thorpe  by  defendant  : 

The  first  question  is  whether  an  agreement  was  finally 
concluded  between  the  plaintiff  company,  through  their 
agents,  and  the  defendant  company  for  the  hire,  ancl 
chartering  of  the  S.  S.  Thoi*pe.  The  negotiations  were  all 
carried  on  by  letter  and  telegram  and  the  result,  to  my 
mind,  is  that  a  contract  was  arranged  between  them  for  that 
purpose. 

The  second  question  is,  did  tlie  charter  party  tendered 
to  defendant  for  signature  conform  to  the  tei-ms  of  this 
agreement.  It  is  contended  by  defendants  that  it  did  not 
in  two  respects.  (1)  That  it  made  the  hire  payable 
monthly,  whereas  it  should  have  been  semi-monthly  in 
advance.  (2)  That  the  place  of  delivery  was  fixed  at  a 
different  point  from  that  to  which  they  had  agreed — 
Sydney,  C.  B.  As  a  matter  of  fact  I  find  that  the  steam- 
ship was  tendered  by  the  defendants  at  Sydney  within  the 
7 — N.  S.  R.  37 
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time  agreed  upon,  but  after  they  had  refused  to  accept  by 
I'eason  of  non-compliance  with  the  terms  of  their  agree- 
ment. 

From  the  correspondence  it  is  quite  clear  that  plaintiff 
company's  agent  offered  the  steamship  at  so  much  per 
month,  payable  in  advance,  and  no  objection  was  ujade  to 
this  until  the  charter  party  was  tendered  for  signature. 
It  is  not  pretended  that  defendant  stipulated  that  it  should 
be  payable  semi-month ly  in  advance  when  they  closed  the 
contract.  The  defendants  rely  on  the  custom  of  ship 
owners.  I  find  that  no  such  general  custom  Wiis  proved, 
unless  indeed  the  practice  of  some  merchants  at  the  port  of 
Halifax  amounts  to  that,  but  there  is  nothing  to  indicate 
that  the  parties  were  contracting  with  reference  to  the 
port  of  Halifax,  and  I  do  not  see  that  this  alleged  custom 
can  be  imported  into  the  contract. 

Next,  as  to  the  place  of  delivery.  While  it  is  true  the 
port  of  Sydney  was  not  in  the  charter  party,  yet  an 
arrangement  liad  been  made,  at  defendants  instance,  with 
the  previous  charterers,  to  deliver  the  steamship  at  that 
port  instead  of  the  ports  mentioned  in  their  charter  party, 
and  this  agi-eement,  made  by  plaintiffs  agents,  was  duly  com- 
municated to  defendants,  and  the  telegram  agreeing  thereto 
was  annexed  to  the  charter  party  and,  as  a  matter  of  fact, 
was  carried  out.  I  do  not  think  defendants  can  be  excused 
on  that  account  from  performing  their  agreement. 

Plaintiff  company  is  entitled  to  recover  against 
defendant,  as  damages  directly  resulting  from  their  breach 
of  contract,  all  the  items  claimed  in  their  particulars  of 
special  damage  except  SlO.OO  paid  for  revenue  stamp  on 
charter  party,  and  except  $31.42  for  cables,  which  were 
incurred  not  as  a  result  of  the  breach  of  contract,  but  in 
connection  with  the  original  hiring  between  their  North 
Sydney  agents  and  New  York  correspondents.  The  other 
cables  were  sent  as  a  result  of  the  breach,  and  must  be 
paid  for.  These  deductions  make  the  amount  for  which 
the  plaintiff  company  will  recover  9350.10. 

Tlie  plaintiff  company  is  also  entitled  to  recover  for 
bunker  coal  from  December  14th  to  December  17th,  1900, 
consumed  on  the  voyage  from  Halifax  to  Sydney,  S99.00, 
making  its  total  claim  $449.10. 

The  defendants  counterclaim  for  40  tons  of  cosA  at 
S4.50,    amounting    tj    S>1 80.00.     The    plaintiff    company 
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admit  that  they  are  entitled  to  this.  They  further  counter- 
claim for  two  days  time  of  the  S.  S.  from  December  1 2th 
to  December  14th,  1900,  which  they  paid.  The  basis  of 
this  claim  is  the  negligence,  incompetence  and  bad  seaman- 
ship of  the  master  of  the  vessel,  in  consequence  of  which 
she  was  two  days  longer  in  making  the  voyage  from  Sydney 
to  Halifax  than  it  is  said  she  should  have  taKen.  Con- 
siderable evidence  was  given  by  defendants  to  shew  that, 
under  all  conditions  of  weather,  etc.,  the  length  of  voyage 
was  due  to  incompetence.  It  seems  to  me  impossible  to 
say,  under  the  evidence,  that  the  delay  in  the  voyage  of  tw^o 
days  was  due  to  the  master's  fault.  So  many  considera- 
tions may  have  aff'ected  his  mind  in  safely  navigating  his 
ship,  at  that  time  of  the  year,  on  a  dangerous  coast,  of  which 
we  are  not  in  a  position  to  judge.  It  is  not  to  be  assumed 
that  he  would  go  out  of  his  course  and  past  the  harbour 
without  some  good  reason,  and  no  witness  does,  or  can, 
.speak  of  the  weather  conditions  and  other  matters  con- 
nected with  the  ship  where  he  was.  Under  any  circum- 
stances clause  17  of  the  chaiier  party,  which  excepts 
"  errors  of  navigation,"  would  seem  to  cover  such  a  case. 
This  claim  is  therefore  disallowed,  and  plaintifi  company 
will  have  judgment  for  S449.10,  with  costs,  and  defendants, 
on  their  counter-claim,  for  $180.00,  with  costs,  to  be  set  off. 
Judgment  to  be  entered  in  favour  of  plaintiff  company  for 
the  balance.  Of  course,  defendant's  claim,  S90.00,  for  coal 
XLsed  by  delay,  is  disallowed. 

1903,  Nov.  17.  T,  R,  Robertson  moved  for  leave  to 
produce  fresh  evidence  on  the  appeal  or,  in  the  alternative, 
that  time  for  appealing  from  the  decision  of  Townshend  J., 
refusing  leave  to  produce  further  evidence,  be  extended. 
0.,  86,  r.  1.  The  plaintiff  was  taken  by  surprise  at  the 
trial,  having  been  led  astray  by  the  pleadings.  Application 
to  be  renewed. 

R,  E,  Harris,  K.  C,  in  support  of  appeal.  Under  the 
charter  party  tendered,  the  hire  was  payable  monthly, 
whereas  it  should  have  been  semi-monthly  in  advance. 
The  charter  party  contained  a  clause  that  the  charter 
should  begin  at  the  port  where  the  former  charter  expired* 
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that  is,  in  a  United  State3  port.  Our  proposal  was  for  a 
charter  to  begin  from  North  Sydney.  The  telegram  from 
the.  former  charterers  that  they  would  deliv^er  the  aliip  to 
us  was  not  sufficient.  There  was  no  contract  under  the 
correspondence,  a  number  of  terms  not  having  been 
settled.  There  is  nothing  in  the  correspondence  as  to  how 
freight  was  to  be  payable,  nor  is  the  date  of  delivery 
definitely  settled. 

The  negotiations  continued  even  after  the .  charter 
party  was  sent  forward,  and  there  was  no  concluded 
contract.  Kingstone  v.  Fetch,  10  Exch.,  607  ;  Hussey  v. 
Home  Payne,  4  A.  C,  323  ;  Jones  v.  Daniel,  (1894),  2 
Ch.,  332  ;  Winn  v.  Bidl,  7  Ch.  D.,  29  ;  English  Rid.  Cos. 
V.  6  p.,  197  n.;  Mississippi  Steamship  Co  v.  Swift,  8() 
Maine,  246  ;  Ridgeway .  v.  Wharton,  6  H.  L.  C,  268  ; 
Leake  on  Contracts,  4th,  ed.  114;  Pollock  on  Contracts, 
4th,  ed.  41  ;  Vale  of  Neath  Colliery  v.  Furness,  45  L  J., 
Ch,  276  ;  Goodall  v.  Harding,  52  L.  T,  126. 

It  i«  clear  both  parties  contemplated  that  a  formal 
contract  was  to  be  prepared.  According  to  the  u.sage  of  the 
trade,  freight  would  be  payable  semi-monthly.  The 
plaintiffs  have  failed  to  prove  any  loss.  They  were  bound  to 
show  what  tneir  loss  was.  Serutton  on  Bills  of  Lading, 
289.  There  is  no  evidence  that  the  tug  service  was 
necessary.  The  evidence  shows  that  the  quantity  of  coal 
allowed  for  is  in  excess  of  what  was  used.  We  are  not 
responsible  for  the  coal  in  any  event. 

The  question  of  the  admission  of  further  evidence  is 
res  adjmlicata.  The  only  way  the  question  could  be 
brought  up  would  be  by  way  of  appeal.  If  evidence  could 
have  been  put  in  at  the  original  hearing  it  cannot  be  put 
in  afterwards.  Stuart  v.  Leckie,  34  N.  S.  R.,  166.  A 
mistake  as  to  the  effect  of  an  admission  of  facts  is  not  a 
ground.  Sanders  v.  Sanders,  19  Ch.  D.,  73;  Almon  v. 
Law,  26  N.  S.  R.,  343.  We  are  entitled  to  damages  for 
the  delay  in  bringing  the  ship  into  Halifax  under  the  second 
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charter  party.     The  evidence  is  that  the  delay  lyas  due  to 
the  negligence  of  the  captain. 

T.  R.  Robertson,  contra. — There  was  a  contract  by  the 
telegrams  and  correspondence  and  the  usages  of  trade,  which 
must  be  read  in.  It  is  admitted  that  there  is  no  objection 
to  the  general  form'  of  the  charter  party.  Bolton  v. 
Lambert,  41  Ch.  I).,  306.  In  Huasey  y,  Horne-Payne  the 
question  Was  whether  or  not  the  letters  should  be  read  in 
the  light  of  the  previous  negotiations.  We  have  proved  a 
usage  of  trade,  which  must  be  read  into  the  contract,  that 
freight  on  charter  parties  is  payable  in  advance.  The 
provision  in  the  charter  party  tendered  is  "  monthly  in 
.  advance  or  as  agreed."  If  the  charter  party  did  not 
correctly  set  out  the  terms  of  the  agreement  we  should  have 
had  an  opportunity  to  furnish  a  correct  charter  party.  It 
does  not  follow  that  the  agreement  was  c  ff.  Tlu  terms  not 
expressly  provided  for  in  the  contract  are  left  to  be 
determined  by  usage  in  such  cases.  Adilisoii  on  Contracts, 
65;  Gray  v.  Hmith,  43  Ch.  D.,  208;  Hay  ward  v. 
K-nigld,  17  C.  B.  N.  S.,  298  ;  Rossiter  v.  Miller,  3  A.  C, 
1152. 

The  defendant  admits  that  the  contract  was  dosed  in 
the  letter,  of  17th  Oct.,  and  the  telegram  of  the  16th 
October.  Assuming  there  was  not  a  contract  clost^d  by 
the  correspondence  the  charter  party  was  ()bjt»ct(»d  to  on. 
grounds  only  which  had  been  settled  by  the  correspondence. 
The  other  terms  were  tacitly  accepted  by  the  defendants. 
At  most,  in  drawing  up  the  charter  party,  we  merely  mis- 
interpreted the  contract.  This  would  not  affect  tint 
contract.  Leake  on  Contracts,  316  ;  Mersey  Steel,  tfr.,  Co. 
V.  Naylor  Benzan  <t  Co.     9  App.  Cas.,  438. 

The  telegram  from  the  Sulphide  ("ompany  was  a 
variation  of  their  contract  making  their  charter  t4'rminable 
at  Sydney.  As  to  further  evidence,  Re  Cojn<tho  Co,  10 
Times,  L.  K,  ISO ;  Re  Neath  Harbour  Co.,  2  do  94  ;  52 
L.  J.  Ch.,  80. 


Digitized  by 


Google 


102  THE     NOVA    SCOTIA    REPORTS,     l»»i. 

R.  E.  Harrisy  K.  C,  in  reply. — As  to  further  evidence, 
Sanders  v.  SanderSy  19  Ch.  D.,  373.  The  remark  in  Boltov 
V.  Lavibert,  41  Ch.  D.,  306,  relied  on  by  the  other  side,  is 
not  justified  by  the  decision  in  Hiisaey  v.  Horne-Payne,  and 
the  decision  is  based  on  the  subsequent  ^s  well  as  the 
previous  correspondence.  Briatol  Cardiff,  d'c,  Co,  v. 
Maggsy  44  Ch.  D.,  616,  at  pp.,  622  to  626.  Here  there  were 
subsequent  negotiations  as  to  a  term  of  the  contract,  namely 
the  payment  oi  freight.  May  v.  ThomaSy  20  Ch.  D.,  705  ; 
Jones  V.  DeWolfy  23  N.  B.  R.,  356  ;  Crosaley  v.  Maycocl\ 
L.  R.,  18  Eq.,  180  ;  Mclntyre  v.  Hood,  9  S.  C.  R.,  556 : 
Cole  V.  Sumnery  30  S.  C.  R.,  379  ;  Bellaviy  v.  Dehenhamy  45 
Ch.  D.,  493 ;  S.  C,  (1891),  1  Ch..  422  ;  Eng.  Rul.  Cas.  v.  6 
p.,  168. 

1904,  March  8th.  Weatherbe,  J. — The  etters  and 
telegrams,  which  forfti  the  contract  for  hiring  the  ship,  all 
took  place  between  Cunard  &  Co.,  and  Hacketts  of  North 
Sydney. 

The  first  communication  was  by  letter  from  Hacketts* 
22nd  Sept.,  1900,  stating  that  a  former  charter  would 
expire  on  the  2nd  Nov.,  and  the  vessel  was  offered  for  three 
or  six  months  at  present  rate  of  hire,  £675  per  month- 
Cunards,  who  had  the  boat  on  hire  formerly,  thought  they 
could  use  the  vessel  for  two  and  a  half  or  three  months 
from  2nd  Nov.,  and  wished  delivery  at  North  Sydney. 
They  want^jd  her  for  £600  per  month. 

After  the  receipt  of  Hackett's  letter  in  Halifax,  8th 
Oct.,  telegrams  passed  and  repassed  till  the  16th  Oct.,  when 
the  contract  was  expressedly  "  closed "  in  the  language 
used  on  both  sides. 

The  price  asked,  £675  per  month,  was  settled  almost  at  i 

first.     Cunards  still  stipulated  for  delivery  of  the  vessel  at  ' 

North  Sydney,  and  the  owners  insisted  on  delivery  at 
Chatham.  The  length  of  time  of  the  charter  was  not 
agreed  on  at  once.  Delivery  was  required  after  23rd  Oct. 
by  Cunards. 
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On  the  9th.  Canards  wired  offering  to  take  delivery  at 
Jhathau),  and  use  vessel  for  three  months  if  navigation 
remained  open,  and,  on  the  llth.  Hacketts  replied  that 
charterers  should  risk  the  opening  of  navigation. 

On  the  15th  Oct,  Hacketts  wired  "  all  telegrams  having 
been  delayed  please  leave  offer  with  us  till  to-morrow." 

The  same  day  Cunards  replied,  "  Will  leave  offer  open 
if  absolutely  necessary.  Can  close  at  3  months."  It  is  not 
disputed  that  this  meant  that  the  charterers  were  to  take 
the  risk  of  opening  of  navigation.  On  the  same  day 
Hacketts  wired  *' Thorpe  owners  decline  unless  three 
months.  So  have  closed,  in  accordance  your  telegram  to-day, 
and  arranged  delivery  North  Sydney." 

It  may  be  observed  that  Cunards  were  content  to  take 
delivery  at  Chatham  rather  than  loee  the  vessel,  and  this 
last  telegram  contained  a  concession  to  the  charterei*s. 

On  the  16th.  Cunards  wired  afi  follows  :  "  Telegram 
received  closing  Thorpe.  Try  to  get  her  delivered.  North 
Sydney,    end    October.      Reply  when  she   will  be  there." 

Words  could  not  make  it  clearer  that,  in  the  minds  of 
both,  this  closed  the  transaction.  The  hire  of  the  vessel  was 
£675  per  month.  There  was  no  dispute  that  payment  was 
to  be  in  advance,  but  the  objection  was  at  once  raised,  after 
the  clasing  of  the  transaction  by  the  charterers,  that  pay- 
ment should  be  half  monthly,  in  advance,  instead  of 
monthly  in  advance,  and  the  defence  undertook,  on  the 
trial,  to  prove  a  custom  to  this  effect,  but,  as  the  trial  judge 
decided,  failed  to  do  so. 

The  main  contention  at  the  argument,  however,  was 
that  as  no  charter  had  been  executed,  and  as  all  the  terms 
neces.sary  to  complete  that  instrument  had  not  been  agreed 
on,  there  could  be  no  recovery. 

Between  thirty  and  forty  letters  and  telegrams  passed 
after  the  correspondence  above  referred  to,  which  are 
printed  among  the  evidence,  and  referred  to  by  defendant's 
counsel,  to  shew  that  the  correspondence  had  not  closed. 

The  question,    which  I  think  not  difficult  to  answer, 
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is,  did  not  the  charterer,  by  his  telegram  of  the  15th  Oct.,  in 
view  of  the  previous  correspondence,  disclose  an  intention 
to  authorize  a  contract  according  to  what  had  already  been 
embodied  in  writing,  and  did  not  the  reply  to  that  telegram 
convey  all  that  was  required  to  embody  the  terms  of  a 
charter. 

To  hold,  as  we  are  asked  to  do,  tliat,  because  the  charterers 
found  their  povsition  changed  on  the  22nd.  they  could,  by 
continuing  the  correspondence  and  raising  questions,  per- 
petuate the  negotiations,  and  thus  escape  the  effect  of  the 
mutual  terms  previously  agreed  on,  however  baldly  stated, 
would  be  subversive  of  the  principles  of  commercial 
contracts. 

If  anything  further  than  the  terms  which  the  parties 
saw  fit  to  incorporate  into  their  negotiations  became  the 
subject  of  dispute  it  would  become  necessary,  if  either 
party  saw  lit  to  raise  such  questions,  for  the  courts  to  settle 
the  disputes  between  them,  according  to  what  was  found  to 
be  the  mutual  understanding. 

There  cannot  be  a  doubt  that,  owing  to  something  that 
happened  immediately  after  both  parties  had  intimated 
that,  according  to  the  views  of  each,  the  agreement 
was  closed,  defendants  raised  questions  which  would  not, 
and  could  not,  be  raised  after  what  had  passed. 

The  appeal  in  both  cases  should  be  dismissed. 

Mea(JHER,  J.,  (oral).  The  judgment  read  does  not  deal 
with  two  matters  dealt  with  at  the  argument,  (1)  with 
reference  to  the  counter  claim,  and  (2)  the  ,iuotion  on 
behalf  of  plaintifts  to  be  permitted  to  give  further  evidence. 

I  supplement  what  the  learnt d  judge  ha,s  just  stiid  by 
saying  that  I  know  of  no  reason  for  disturbing  the  amount 
of  the  judgment  on  the  counter  claim.  As  to  the  application 
to  give  further  evidence,  I  am  of  the  opinion  that  the 
application  was  made  too  late,  and,  there  being  no  reason 
for  receiving  such  evidence,  that  motion  should  bedismi.ssed 
with  (;()sts. 

Appeals  dismissed. 
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A::drews  v.  Cape  Breton  Electric  Co. 

Before  Weatherbe,  Townshend  and  Meagher,  J  J. 

JVuisanre — Dischatge  of  hot  water  aud  steam  into  drain — Liability  of 

party  creating. 

Defendant  company  connected  a  drain  leading-  from  their  premises  wiih 
a  private  drain  constructed  by  plaintiff-  Hot  water  and  steam, — 
orig-inatin^  on  defendant's  premises  and  passing  into  their  drain, 
flowed  back  through  plaintiff's  drain,  and  overflowed  his  cellar,  and 
filled  his  house  with  steam. 

Held^  following  Fuller  \.  Pearson^  23  N.  S.  R,,  263  and,  on  appeal,  21 
S    C.  C,  337,  that  defendant  was  responsible  in  damages. 

Weatherbe,  J.,  dissented,  as  to  the  facts. 

This  was  an  appeal  from  the  following  judgment  of 
Ritchie  J.: 

The  plaintiff  and  defendant  were  the  owners  of  adjoin- 
ing, buildings  in  the  town  of  Sydney.  The  drains  from 
each  of  these  buildings  ran  to  the  street,  where  they  entered 
a  box  drain  constructed  by  the  town  of  Sydney. 

In  September.  1902,  the  defendant  Company  allowed 
hot  water  and  steam  to  pass  into  the  drain  which  led  from 
their  premises,  which  hot  water  and  steam  did  not  pass 
away,  but  flowed  back  through  the  drain  which  led  from 
plaintiffs  property,  and  overflowed  his  cellar  and  filled  the 
house  with  steam."  The  house  at  the  time  was  occupied  by 
a  tenant,  bat  plaintiff  claims  for  injury  to  his  reversion. 
The  defendant  company  contends  that  the  damage,  if  any, 
was  caused  by  the  stoppage  of  the  public  drain,  and  the 
company  is  not  liable.  That  may  be  so,  but  I  do  not  think 
it  relieves  the  defendant  company  from  liability  for  the 
damage  done  by  the  hot  water  and  steam  originating  on 
their  premises.  The  principle  has  I  think  been  settled  in 
this  Court  in  Fuller  vs.  Fearnoa,  23  N.  S.  R.,  268,  and,  on 
appeal,  in  21  S.  C.  Canada,  337.  Perhaps  tlie  case 
of  Hurajihreys  v.  Cousivs,  2  C.  P.  D.,  239,  which 
establishes  the  isame  principle,  is  more  like  the  case  under 
consideration.  I  assess  plaintiff's  damages  at  ($50)  fifty 
dollars,  for  which  he  will  have  judgment  against  defendant 
company  with  costs. 
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1903,  Nov.  27th. — J.  A.  Kenny,  in  support  of  appeal. 
— If  we  are  liable  it  can  only  be  under  Rylands  v. 
Fletcher,  L.  R,  3  H.  L.,  330.  Plaintiff  would  not  have  been 
injured,  but  for  the  fact  that  the  public  sewer,  which  was 
not  under  our  control,  was  stopped  up.  There  was  no 
negligence  upon  our  part.  The  principle  of  Fletcher  v. 
Rylands  should  not  be  extended.  In  Fuller'  v.  Peartfon,  23 
N.  S.  R..  263,  there  was  no  intervening  agency.  The  fact  that 
the  Legislature  authorized  us  to  conduct  this  business  takes 
us  out  of  the  operation  of  Rylands  v.  Fletcher.  Vaughnn 
V.  TaffVale  Co.,  5  H.  &  N.,  679.  National  Telephone  Co. 
V.  Baker,  [1893],  2  Ch.,  186.  The  injury  being  caused  by 
the  negligence  of  a  third  person,  the  defendant  is  not  liable. 
Box  V.  Jubb,  4  Exch.  D.,  76 :  Nichols  v.  Marslcnd, 
L.  R.,  10  Exch.,  255.  This  is  vis'imajor.  This  draining 
into  a  common  sewer  is  analogous  to  taking  cattle  on  a 
public  highway.  We  were  only  bound  to  use  ordinary 
care.  TilUU  v.  Ward,  10  Q.  B.  D.,  17.  We  should  be 
permitted  to  amend  if  necessary. 

Where,  as  in  this  case,  the  defect  is  in  an  apparatus  for 
the  common  benefit  the  defendant  is  not  liable.  Carstoirs 
V.  Taylor,  L.  R.,  6  Exch,  217;  Ross  v.  Fenton,  L.  R..  7 
Q.  B.,  661. 

C.  J.  Burchell,  contra.  The  sewer  in  question  was  built 
by  the  plaintiff,  and  is  not  a  public  sewer.  The  defendants 
connected  with  our  drain,  and  put  in  a  box,  which  became 
clogged  and  caused  the  injury.  Humphries  v.  Cousins,  2 
C.  P.  D.,  239.  This  sewer  was  not  constructed  under  Act 
of  1898,  ch.,  79 ;  s.  3.  Except  for  the  statute  the  town 
is  in  no  better  position  than  any  other  third  party,  and  the 
defendant  is  not  relieved  from  liability  for  damage  caused 
by  its  neglect  of  duty.  The  principle  of  Roy  v.  Th^ 
Canadian  Pffcific  Ry.  is  not  set  up  by  the  pleadings.  The 
defendant  has  not  established  any  statutory  right  to  dis- 
charge steam  into  this  sewer.  [1895],  1  Ch.,  309.  Ross 
V.  Fadden  and  Carstairs  v.  Taylor,  are  expressly  distin- 
guished in  HihinphrieH  v.  Co  as  ins. 
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J.  A,  Kenny,  in  reply.  There  is  a  finding  that  the 
box  which  caused  the  damage  was  constructed  by  the  tow^n 
of  Sydney,  and  this  finding  is  supported  by  the  evidence. 
The  box  was  constructed  for  plaintiff  s  benefit.  This  sewer, 
being  in  the  public  street,  was  the  property  of  the  town,  and 
was  adopted  by  the  town.  R.  S.  N.  S.,  1900,  c.  71,  s. 
204.  The  town  constructed  everything  from  the  junction 
east,  and  the  finding  is  that  it  was  here  the  obstruction 
occurred.  We  should  be  allowed  to  amend,  if  necessary,  to 
set  up  our  act  of  incorporation.  Steam  is  not  a  nuisance  in 
itself. 

1904,  April  lf)th.  Townshend,  J. — In  the  decision 
under  appeal  the  learned  judge  says  : 

*' In  September,  1902,  the  defendant  company  allowed 
hot  water,  and  steam  to  pass  into  the  drain  which  led  from 
their  premises,  which  hot  water,  and  steam  did  not  pass 
Away,  but  flowed  back  through  the  drain  which  led  from 
plaintifTs  property,  and  overflowed  his  cellar,  ai:d  filled  the 
house  with  steam The  defendant  company  con- 
tends that  the  damage,  if  any,  was  caused  bj'  the  stoppage 
of  the  public  drain,  and  the  company  is  not  liable.  That 
may  be  so,  but  I  do  not  think  it  relieves  the  defendant 
company  from  liability  for  the  damage  done  by  the  hot 
water  and  steam  originating  on  their  premises." 

The  evidence,  in  my  opinion,  fully  sustains  this  finding^ 
and,  I  think,  further,  shows  that  the  drain  through  which 
the  hot  water  and  steam  came  into  plaintiff's  cellar  and 
house  was  not,  as  contended  by  the  defendant  company, 
the  public  drain,  but  a  private  drain  made  by  the  plaintiff, 
and  with  which  the  defendant  company  connected  their 
drain.  This  is  proved  by  Henniger,  who  is  a  civil 
engineer,  and  had  the  contract  from  the  town  for  con- 
structing the  sewer.     He  says  : 

"  I  remember  building  a  sewer  in  the  place  spoken  of 
in  this  transaction,  in  front  of  Andrew's  house,  and  the 
electric  station.  In  digging  that  sewer  across  from  the 
west  side  of  the  street  to  the  east  side  I  cut  across  a  box 
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drain.  It  was  a  standing  order  that  all  structures  were  to 
be  restored  to  their  original  condition,  but  I" could  not  swear 
positively  it  was  done.  I  could  not  say  that  this  box  in  the 
centre  of  the  street  would  be  cut  b}'  an  axe  l)y  the  men 
working  at  the  sewer.  I  know  when  I  was  oil  the  work 
all  structures  were  restored  to  their  original  position — it 
was  a  standing^  order.  Sewer  work  was  only  some  few  days. 
I  remember  this  box  drain.  The  sewer  would  be  four  or 
five  feet  below  the  box — the  top  of  the  sewer." 

There  is  no  evidence  that  the  town  corporation  had 
anything  to  do  with  this  box  drain.  One  of  the  councillors 
says  that,  on  Andrews  complaining,  lie  did  order  some  repairs 
to  it,  and  that  the  company  "  paid  for  the  drain  from  its 
building  to  the  common  point,"  and  the  town  paid  for  the 
work  across  the  street,  but  that  was  done  in  connection 
with  some  tanks  or  pits  in  the  vicinity  which  were  full  of 
water.  Ii  is  clear  that  the  plaintiff's  and  defendant's 
drains  had*  nothing  to  do  with  the  general  sewerage 
system  of  the  town,  but  were  made  and  used  f6r  their 
pri  ate  purposes.  This  nuisance,  originating  in  defendant 
company's  premises,  caused  serious  damage  to  the  plaintifT.'^ 
property, ,  for  which,  in  my  opinion,  the  company  are  re- 
sponsible. It  is  only  neces.sary  to  refer  to  the  cases  cited 
in  the  decision,  which  fully  discuss  the  law  applicable  to  such 
a  state  of  facts.  I  refer  especially  to  Fidler  v.  Pearson, 
28  N.  S.  R,  263,  affirmed  on  appeal  in  21  S.  C.  C;  337, 
and  the  authorities  there  cited.  These  cases  are  foundied 
on  the  rule  of  law  ^ic  utere  t  'o  at  alienam  non  Inedas. 
If  a  man  brings  on  to  his  property  that  which  mfety  prove 
to  be  a  nuisance,  or  injury  to  his  neighbour,  he  must  take 
care  of  it  at  his  peril.  Tlie  damage  inflicted  on  plaintitt* 
was  not  due  to  any  repairs  that  may  have  been  done  to  the 
drain  by  tlie  town  or  otherwise,  but  is  directly  due  to  the 
company's  act  in  discharging  steam  from  their  premises 
into  it,  for  which  they  have  shown  no  justification'.  In  my 
opinion  this  appeal  should  be  dismissed  with  costs. 

Meagher,  J.,  concurred. 
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Weatherbe,  X — The  only  ground  of  action  is  that  set 
oat  m  the  statement  of  claim,  namely,  that  "  through  the 
negligence  of  defendant  company  in  the  construction  and 
operation  of  drains  for  carrying  water  and  steam  from 
their  own  property,  large  quanties  of  such  water  and  steam 
were  "  precipitated  upon  the  premises  of  plaintiflF."  . 

If  plaintiflF  is  to  recover  it  must  be  upon  evidence  to 
substantiate  such  a  complaint.  There  are  nearly  300  lines 
of  evidence  in  the  pnnted  case,  and  not  a  line  of  such 
evidence  could  be  pointed  out  to  support  such  a  claim. 

I  had  an  opportunity,  through  the  courtesy  of  my 
brother  Townshend,  to  see  his  opinion,  and  was  curious. to 
know  upon  what  ground  the  judgment  appealed  from  could 
be  supported 

It  i- a  clear  misapprehension  that  the  trial  judge  has 
found  :hat  "  defendant  has  caused  hot  water  and  steam  to 
flow  into  plaintiffs  cellar."  If  he  had  so  found  it  would 
have  been  in  distinct  contravention  ot  the  actual  evidence 
in  the  case,  the  whole  of  which  I  have  carefully  read. 

The  following  is  the  whole  of  his  decision.  (The 
learned  judge  here  read  the  decision  appealed  from.) 

In  this  decision  appealed  from  it  is  admitted  that  it 
may  be  that  the  damage,  if  any,  was  caused  by  the  stoppage 
of  the  public  drain.  No  negligence  whatever  is  found,  and 
it  is  not  contended  that  any  such  has  been  proved. 

What  the  judge  has  found  is  that  both  plaintiff's 
and  defendant's  drains  ran  to  the  street,  and  entered  the 
sewer  belonging  to  the  city,  over  which  defendant  had  no 
control  whatever. 

Now  what  the  trial  judge  has  found  is  that,  as  a  matter 
of  law,  in  srch  a  case,  where  the  stoppage  was  caused  by 
the  corporation,  who  own  and  control  the  streets,  the 
defendant  is  liable. 

I  put  that  very  case  to  plaintift"s  counsel  at  the  argu- 
ment, and  it  was  not  pretended  that  this  is  not  wh^t  must 
b^  maintained  to  prevent  the  judgment  from  being  disturbed. 
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That  is  rather  a  startling  proposition.  It  has  ne»er 
been  so  decided,  and  it  cannot  be  winked  out  of  sight  that 
it  is  the  simple  proposition  before  us,  even  supposing  that 
the  damage  was  not  caused  by  plaintift*'s  own  negligence. 

It  Y^'as  admitted  that  the  finding  of  the  trial  judge  was 
correct,  that  the  drains  of  these  adjoining  proprietors  are 
the  ordinary  case  pf  the  drains  of  proprietors  on  any  street. 

The  question  was  pro^  ounded  at  the  argument  whether 
if  A  and  B  live  on  the  same  street,  and  their  houses  are 
connected  with  the  same  sewer,  and  steam  or  water  from 
the  premises  of  A,  passing  up  or  down  the  sewer,  enters^ 
owing  to  obstruction  caused  by  the  city  in  their  sewer,  the 
premises  of  B,  A  is  to  be  held  liable.  I  heard  no  satisfac- 
tory reply  to  that  question. 

If  the  trial  judge  has  found  that  what  are  we  to  say  to 
it  ?  How  are  we  to  escape  the  solution  of  it.  If  he  has 
not  found  that  he  has  found  nothing. 

It  was  admitted  the  authorities  cited  do  not  deal  with 
such  a  question. 

I  must  content  myself  with  holding  that  such  a  finding 
of  law  is  wrong  without  taking  the  trouble  of  analysing 
the  cases  cited. 

The  learned  judge,  no  doubt,  found  it  difficult  to  grapple 
with  the  evidence  in  such  a  manner  as  to  have  found  for 
plaintiff,  and  therefore  I  think  the  plaintiff  has  failed  to 
make  out  a  case  and  judgment  should  be  entered  for 
defendant. 

On  going  carefully  over  the  evidence  I  think  it  clear 
that  plaintiff  not  only  has  failed  to  make  out  a  case  against 
defendant,  but  he  has  shewn,  in  his  own  evidence,  the  pro- 
bability that  the  damage  was  caused  by  his  own  negligence. 
On  page  6  of  the  printed  case  he  admits  that  he  knew 
nothing  of  the  grade  of  his  own  drain,  never  having  seen  it 
opened  up,  and  it  appears,  that  though  he  has  seen  the  open- 
ings at  each  end,  he  has  never  had  levels  taken.  I  think  he 
shews  by  this  evidence,  at  pages  10  to  20,  that  the  grade  of 
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his    drain    is   imperfect   so   that   the    water  is    naturally 
inclined  to  fall  inward  instead  of  outward.  ' 

Any  other  judgment  than  one  acrainst  the  plaintiff,  I 
think,  would  cause  the  greatest  confusion  in  respect  of  the 
iiiiporoant  question  of  sewage  in  towns,  and,  therefore,  this 
case  should  receive  the  most  careful  attention. 

Appedl  difimissed  with  coftts. 


Howie  v.  The  Domink-n  Coal  Co. 

Before  TowKSHEND,  J.,  Graham,  £.  J.,  and  Fraser,  J. 

Mine—Accidetii  to    Workman — Contrihutury  negligence. 

In  an  action  agjiinst  defendant  company  to,  recover  damag'es  for  nej^Ii- 
g-ence,  causing:  the  death  of  plaintiffs  i>o:i,  a  workman  employed  in 
defendant's  mine,  the  defence  of  contributory  negligence  was  raised. 
The  cau<e  of  death  was  the  breaking  away  fro:n  its  fastening  of  a 
car,  used  for  the  purpose  of  hauling  co-il  up  a  slope  leading  from  the 
mine.  The  evidence  showed  thit  the  fastenin.';^  used  to  attach  the 
car,  to  the  rope  was  Bt  for  the  purpose  for  whiv-h  it  was  employed, 
and  that  it  was  in  good  conditio.i.  Also  that  the  deceased  was  on 
the  "  haulage  way,"  where  the  accident  occurred,  contrary  to  orders, 
thero  being  a  '*  travelling  way  "  by  which  workmen  were  required 
to  go  up  and  down. 
Held,  dismissing  plaintiff's  appeal  with  costs,  that  plaintiff  could  not 
recover  under  the  circumstances  shown. 

This  was  an  appeal  from  the  orJer  made  by  Meagher, 
J.,  dismissing  with  costs  the  action  brought  by  plaintiff 
claiming  damages  for  the  alleged  negligence  of  defendants, 
their  servants,  &c.,  whereby  plaintiff's  son,  a  workman 
employed  in  defendant's  mine,  received  injuries  causing  his 
death.  The  facts  are  set  out  fully  in  the  juHgment  of  the 
Court. 

1894,  March  17th.     G.  S.  RoaiingH,  in  support  of  appeal. 

H.  A,  Lovetty  contra. 

1904,  April  16th. — Graham,  E.  J.,  delivered  the  judg- 
ment of  the  court. 

This  is  an  action  brought  under  the  Fatid  Ivjuriefi  Ad 
by  a  father  in  respect  to  an   accident  in   the  defendant's 
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mine  which  resulted  in  the  death  of  his  son.     From  the 
bottom  of  the  pit  of  the  Citledooia  Mine  to  number  six  land- 
ing, about  two  thousand  feet  distance,  there  is  a  sk>pe,  and 
on   this   slope,   for   hauling   the  tubs,  there  are  two  tram 
tracks,  two  and  one  half  feet  apart  and  one  foot  nine  inches 
between  the  rails  of  each    track.     An  endless  wire  rope, 
passing  over  pulleys  in   the  centre  of  tlie  tracks,  furnishes 
the  motive  power.     The  speed  is  about  two  or  two  and  a 
half  miles  per  hour.     At  the  landing,  tubs,  with  over  two 
tons  of  coal,  are  fastened  to  the  ropa  by  a  "  grab,"  and  the 
loaded  tubs,  i^bout  one  hundred  feet  distant  from  each  other, 
are  going  up  to  the  pit  bottom,  and   the  empty  tubs   are 
coming  down.     The  tub  projects  over  the  rail  on  each  side 
about  four  to  six  inches,  and,  between  the  rail  and  the  wall 
or  pillars,  there  is  a  distance  of  eigliteen  inches  or  two  feet. 
About  ten  feet  across  from  pillar  to  pillar,  on  one  side  of 
this  haulage  way,  the  pillar  or  wall  being  between,  there  is  a 
travelling    way    for    the    miners   on    foot,    and  no  one  is 
supposed  to  travel  on  the  haulage  way  when  it  is  working. 
At  intervals  there  are  passages  from  the  haulage  way  tJ 
the   travelling   way.     The  light  only  enables  the  miner  to 
see    objects   about    twenty    feet    off     On   the   morning  in 
(juestion   one  John  J.    McDonald   was  engaged  in  putting 
timber  props  under  the   roof  of  the  mine,  some  fifty  feet 
distant  from  number  six  landing,  at  one  side  of  the  haulage 
way.     The  instructions   to  the  deceased   from   Casey,  the 
underground  manager,  were  to  load  the  empty  cars  at  the 
pit  bottom  with  this  timber,  and   to  go  down  and   unload 
the»n  at  the  landing  upon  t!ie  arrival   there.     The  deceased 
had  gone  down  the  travelling  way,  and,  in  the  usual  course, 
would  arrive  before  the  tub.    Besides  the  power  was  off,  and 
the  tub  had  stopped  somewhere  above.    It  could  not  be  seen 
from    the    point    at    which  John   McDonald   was  working. 
The  decea.sed  went   up  the  haulage  way  and  was  talking 
with   McDonald  and   the  other   men,  telling    him    of  the 
coming  tub.      Finally  he  left  him  going  towards  the  landing 
upon  the  haulage    way.     He    said    he    was   going    to   his 
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breakfast.  AdcI  just  then  the  rope  started  again.  In  a  few 
seconds,  and  before  he  reached  the  landing,  a  ^ub  loaded  with 
coal  goin^  up  to  the  pit  bottom  became  detached,  the  grab 
having  slipped,  and,  running  down  the  track,  killed  the 
deceased.  I  have  no  doubt  about  that  being  the  cause  of 
his  death.  He  was  found  with  his  face  cut,  dead,  at  the 
outside  oF  the  rail  for  loaded  tubs,  and  he  must  have  been 
on  the  trac'x.  There  is  a  dispute  as  to  whether  the 
deceased  was  to  unload  the  timber  a  the  landing,  or  at 
the  point  on  the  haulage  way  at  which  John  McDonald  was 
working.  It  was  round  timber,  about  14  feet  long,  and  at 
one  end  eight  inches  through.  One  end  was  over  the  top 
of  the  tub  and  one  inside  It  was  the  first  load  that  day. 
McDonald  states  that  he  expected  it  to  be  unloaded  at  the 
point  at  which  he  was  working,  but  he  admits  that  timber 
was  the  day  before  unloaded  at  the  landing  place.  Wliether 
it  was  timber  required  for  another  place  is  not  clear.  It  is 
not.  shown  that  any  required  for  this  point,  or  indeed  for 
any  point,  was  unloaded  on  the  haulage  way.  Casey,  the 
underground  manager,  is  positive  that  his  instructions  to 
the  deceased  were  to  unload  it  at  the  landing  place,  and  he 
points  out  that  it  could  not  be  unloaded  without  detaching 
the  tub  from  the  rope,  and,  I  suppose,  if  it  were  detached  at 
the  point  in  quet,tson,  the  unloading  could  hardly  take 
place  before  another  empty  tub  would  be  coujing  down. 

These  witnesses  were  both  ctilled  by  the  plaintifi  and 
the  judgment  is  against  the  plaintiff'.  It  is  possible  that 
the  deceased  and  McDonald  contemplated  unloading  the 
timber  at  this  point.  But,  if  so,  it  would  be  contrary  to 
instructions  to  the  deceased. 

Tha  first  point  is  as  to  whether  tliere  was  evidence  of 
negligence  on  the  part  of  the  company.  While  the  nuixim 
red  ipsa  loquitur  might  carry  the  plaintiff'  *  ver  liis  initial 
difficulty,  the  testimony  of  tiie  witnesses  he  was  obliged  to 
put  on  the  stand  tends  to  negative  negligence.     At  least, 

8— N.  s.  R.  .r 


Digitized  by 


Google 


114  THE    NOVA    HCimx    RE1H>RTS,     IJWJ. 

as  to  the  fitness  for  its  purposes  of  the  grab  in  question,  the 
evidence  tends  to  show  that  it  was  in  good  condition. 
The  evidence  also  tends  to  show  that  accidents  are  happen- 
ing with  the  best  of  grabs.  The  man  who  attached  the  tub 
that  morning  was  new  to  the  position  but  it  is  proved  that 
he  had  instructions  from  Casey  that  morning  as  to  the 
proper  mode  of  attaching  the  grab  to  the  rope,  and  that 
it  was  attached  during  the  instructions.  The  plaintiff's 
main  difficulty,  however,  arises  on  the  defence  of  contri- 
butory negligen  e.  If  the  tub  was  to  be  unloaded  at  the 
landing  the  deceased  had  no  business  to  be  on  the  haulage 
way.  I  have  dealt  with  that  point.  The  judgment  is  not 
reported,  and  it  cannot  be  raid  that  the  points  which  I  have 
discussed  have  been  found  adverse!}'  to  the  plaintiflT  because 
there  was  another  point  in  the  case  upon  whicli  the  judg- 
ment may  have  proceeded,  namely,  that  the  death  was  not 
caused  by  the  runaway  tub. 

However,  dealing  with  the  evidence  as  a  whole,  I  think 
there  was  a  case  of  contributory  negligence  made  out. 

The  coroner's  inquest  was  tendered  as  evidence  to  prove 
the  cause  of  the  death,  and  rejected,  but,  as  I  think  that  is 
sufficiently  proved  aliunde,  it  is  unnecessary  to  consider 
whether  it  was  admissable  or  not. 

The  appeal  must  be  dismissed  and  with  costs. 

Appt'jd  dismif^sed  with  ca*itf<. 
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SlEVEBT   V.    BROOKFIELD. 
Before  Ritchie  and  Townshend,  JJ.,  and  Graham,  E.  J. 

Negiigenct  of  servants  and  workmen — Liability  of  employer —  Tenant  over- 
holding—  Right  to  recover  for  damage  to  goods —  Trespasser  or  hare 
licensee — Risks  incident  to  occupation — Ordinary  care — 
Burden  ofptoof 

Plaintiff  was  tenant  of  premises  which  were  subject  to  a  mortgag-e 
made  before  the  commencement  of  the  teriancy.  The  mortgage 
having  been  foreclosed,  and  the  tenancy  thereby  determined,  some- 
time prior  to  the  date  at  which  it  would  otherwise  have  expired,  an 
agreement  was  entered  into  between  plaintiff  and  the  mortgagor  by 
which  plaintiff,  in  consideration  of  a  sum  of  money  to  be  paid  him 
in  cash  by  the  mortgagor,  (the  money  being  advanced  for  this 
purpose  by  the  purchaser)  and  the  providing  by  the  mortgagor  of 
other  premises  in  which  to  carry  on  his  business,  agreed  to  move 
out  by  the  28th  of  February,  then  next,  and  to  hand  over  the 
premises  to  the  purchaser,  who  was  contemplating  extensive  altera- 
tions, and,  in  the  meantime,  to  pay  rent  to  the  purchaser.  Owing  to 
failure  on  the  part  of  the  mortgagor  to  provide  other  premises  by  the 
date  stipulated,  plaintiff  failed  to  move  out  as  agreed.  Defendant, 
who  had  contracted  to  make  the  alterations  required  by  the  pur- 
chaser, entered  on  the  2nd  March,  and  commencing  tearing  down 
walls  and  plaster  on  the  upper  floor.  In  the  course  of  this  work  the 
waste  pipe  leading  from  a  basin  on  the  upper  floor  becajne  choked 
with  plaster,  and  the  tap  over  the  basin  having  been  turned  on  at 
a  time  when  the  Water  was  not  running,  and  not  turned  off  again, 
the  water  subsequently  overflowed  the  basin  and,  passing  down 
through  the  floors,  damaged  plaintiffs  goods. 

Held,  per  Ritchie  and  Tow.vshend,  J  J.,  that,  under  the  circumstances 
mentioned,  there  was  no  duty  cast  upon  defendant  of  protecting- 
plaintiffs  property  except  against  wilful  or  wanton  injury,  of  which 
there  was  no  evidence. 

Also^  assuming  the  tap  to  have  been  turned  on  and  not  turned  off  again 
by  one  of  defendant's  servants,  which  was  not  clearly  proved,  that 
the  use  of  the  tap  and  basin  Ifid  no  connection  with  the  work  which 
the  workmen  were  employed  to  do,  and  was  not  within  the  scope  of 
their  employment  in  carrying  out  defendant's  orders,  and  was  not 
an  act  wiiich  he  cojld  havi  anticip^iteJ,  or  for  which  he  would  be 
liable. 

Per  Ritchie,  J.  That  to  render  defendant  liable  it  must  be  proved 
beyond  any  reasonable  doubt  that  the  damage  was  occasioned  by 
some  negligent  act  committed  by  defendant  or  his  servants,  and 
that  the  onus  of  establishing  this  was  not  satisfied,  there  having 
been  abundant  opportunity  for  some  one  else  to  have  turned  on  the 
tap  after  defendant's  workmen  left  the  building. 

Per  Townshend,  J.  That  plaintiff  being  in  the  position  of  a  trespasser, 
and  in  the  building  at  a  time  when  defendant  was  carrying  on  his 
work,  (the  work  being  done  with  at  least  ordinary  care)  he  was 
there  subject  to  all  the  risks  incident  to  occupation  a»  such  a  time, 
and  must  bear  the  consequences 

Per  Graham,  E.  J.,  dissenting. 

Held,  (i)  That  plaintiff  could  not  be  held  to  be  a  trespasser  or  bare 
licensee,  and  had  a  right  as  distinguished   from    mere    permission^ 
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but,  assuming^  him  lo  be  such,  inasmuch  as  his  goods  were  known 
to  be  upon  the  premises,  defendant  and  his  agents  or  workmen  were 
bound  to  exercise  the  care  of  prudent  men. 
(2)  That  there  was  evidence  to  justify  the  finding  that  the  injury 
complained  of  was  caused  by  th6  neglect  of  defendant's  servant  in 
a  matter  within  the  scope  of  his  authority. 

ThiH  was  an  action  brought  to  recover  compensation 
for  damages  done  to  plaintiff's  personal  property,  by  reason 
of  the  negligence  of  the  servants,  agents  and  workmen  of 
defendant,  in  leaving  open  a  wat^r  tap  in  a  room  on  the 
third  floor  of  a  building,  where  they  were  working,  and  in 
causing  the  catch  basin  under  the  tap,  and  connected  with 
the  waste  pipe,  to  be  wholly  or  partially  clogged  up  with 
quantities  of  plaster  and  debris,  whereby  the  water  that 
issued  from  the  tap  was  prevented  from  finding  egress  by 
means  of  the  waste  pipe,  and  overflowed  the  basin  and  the 
floor,  and  flowed  through  the  floors  of  the  building  upon 
plaintifTs  stock  of  goods  and  merchandise,  and  greatly 
injured  tlie  same. 

The  cause  was  tried  before  Meagher,  J.,  with  a  jury. 
The  following  are  the  questions  submitted  to  the  jury 
w*ith  their  answers  thereto  : 

1.  Q.  What  was  the  nature  of  the  plaintiff's  occupa- 
tion of  the  building  between  the  end  of  the  last  day  of 
February  and  the  time  of  the  flooding  ?  (Answer  fully.) 
A.     Tacit  consent  of  the  Loan  Company. 

2.  Q.  If  you  say  that  he  was  in  possession  with  the 
as.sent,  tacit  or  otherwise,  of  the  Loan  Company — state  the 
grounds  on  which  you  base  such  finding  ?  A.  Because 
the  store  which  was  promised  him  in  the  agreement  w^ith 
Mrs.  Piers  was  not  ready  for  occupancy  according  to  the 
evidence  of  Mr.  Sievert,  which  was  not  contradicted,  and 
the  keys  not  delivered  up. 

3.  Q.  Did  the  defendant's  workmen  enter  the  build- 
ing for  the  purpose  of  taking  possession  of  the  whole 
premises,  or  only  of  that  part  in  which  they  intended  to 
carry  on  work  ^     A.      Not  that  day. 

4.  Q.  Was  the  injury  to  plaintift"s  goods  caused  by 
the  negligence  of  defendant's  servaiit  ?     A.     Yes. 

5.  Q.     If   so,    was    the  act  or  neglect  of  defendant's 
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servant  in    regard   to  a  matter  within  the  scope  of  his 
authority  f     A.     Yes. 

6.  Q.  What  damages  has  plaintiff  sustained  in 
consequence  of  defendant's  negligence  ?  A.  One  thousand 
dollars. 

The  judgment  of  the  learned  trial  judge  wan  as 
follows  : 

I  incline  to  the  opinion,  but  not  with  very  much 
confidence,  that  the  plaintiff  is  entitled  to  judgment  upon 
the  findings, 

I  do  not  see  that  anything  useful  would  be  accom- 
plisbed  by  my  reviewing  the  cases  bearing  upon  the 
question  involved.  There  is  to  be  an  appeal  and  a  motion 
to  set  aside  the  findings,  and  any  error  I  may  have 
committed  will  therefore  be  speedily  corrected. 

There  will  be  a  stay  pending  the  app»vl. 

Both  parties  appealed. — The  facts  an  1  the  grounds  of 
appeal  are  set  out  at  length  in  the  judgments. 

1904,  Jan.  20th.  H.  MeUinh  in  support  of  appeal.  It 
was  misdirection  to  tell  the  jury  that  they  could  find 
something,  from  which  they  could  infer  that  plaintifT  was 
in  possession  of  the  property  otherwise  than  as  a  tenant  at 
8ufterance,  and  with  the  assent  of  the  Loan  Company.  A 
tenant  overholding  is  a  wrong-doer  to  the  extent  that  he 
is  breaking  his  contract,  and  cannot  recover  for  damage  to 
his  goods  caused  by  the  negligence  of  a  person  properly  in 
possession.  Evidence  that  plaintiff  could  not  move  into  his 
new  premises,  because  they  were  occupied,  was  improperly 
admitted,  and  it  was  upon  this  immaterial  evidence  that 
the  jury  found  that  plaintiff  was,  in  with  the  tacit  consent 
of  the  Loan  Company.  Jones  v.  Foley,  [1891],  1 
Q.  B.,  730;  Clark  on  Landlord  and  Tenant,  p.,  198 
Bigelow  on  Torts,  pp.  345  and  346;  Grand  Trunk 
Railway  Co.  v.  AvdersoUf  28  S.  C.  R.,  541  ;  BuicheJor  v. 
Fortescue,  11  Q.  B.  D.,  474  ;  Tolhamen  v.  Davies,  57  L.  J., 
Q.  B.,  392  ;  Ivay  v.  Hedges,  9  Q.  B.  D.,  80  ;  Southcofe  v. 
Stanley,!   H.   &  N.,  247 ;  Degg  v.    The  Midland  Ry.,\ 
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H.  &  N.,  773.  The  use  of  water  in  taps  does  not  come 
within  the  principle  of  Rylands  v.  Fletcher.  Eosa  v- 
Fedden,  L.  R.,  7  Q.  B.,  661.  The  use  of  the  tap  was 
not  within  the  scope  of  the  workman's  employment 
Williaina,  3  H.  &  C,  2(56  ;  Seven  on  Negligence,  Vol.  1,  pp. 
528  and  629.  We  are  entitled  to  judgment,  notwithstand- 
ing the  findings  but,  even  if  not,  if  the  court  is  of  opinion 
that  any  verdict  against  us  could  not  stand,  the  court  is  at 
liberty  to  order  judgment. 

T.    R,    Robertson,   contra. — The   plaintiff  was  on  the 

premises  with   the  tacit  permission  of  the  Loan  Company, 

which   must  be  inferred  from  the  circumstances  although 

there  was  no  agreement  in  words.     GaUciglter  v.  Humphry, 

16  L.  T.  N.  S.,  684 ;  Barrett  v.  Midland  Ry,   Co.,  1   F.  & 

F.,  361  ;  York  v.  Canada  Atlantic  S.  S.   Co.,  22  S.  C.  R., 

167;   Harris   v.    Ferrier   &    Co.,   [1903],  2   K.  B.,  219; 

Watlcin  v.   Great    Western  Ry.   Co.,  46  L.  J.,  Q.  B.,  817. 

Even  though  we  were  a    trespasser  defendants  are  liable 

for  the  destruction  of  our  goods  if  they  knew  they  were 

there.     Hawley   v.  Wright,  32  S.  C.  R.,  45.    Tolhausen  v. 

Davies,  57  L.  J.  Q.  B.,  392,   went  entirely  on  the  ground 

that  plaintiff  s  act,  which  contributed  to  the  accident,  was 

not  reavsonably  to  be  anticipated.     Batchdor  v.  Fortescu^, 

11  Q.  B.  D.,  474,  is  in  our  favour.     It  was  there  held  that 

if  the  presence  of  the  trespasser  had  been  known  plaintiff 

would  have  been  liable.     In  Foley  v.  Jmies,  there  was  no 

negligence,  and  an  entry  had  been  made  by  the  landlord 

and  plaintiff  .should  have  foreseen  the  injury.     Botves  v. 

Ward,  9  C.  B.,  392  at  420  ;   Bird  v.   Holbrook,  4  Bing., 

628  :  Lynch  v.  Nurdin,  1   Q.  B.,    36  ;  Railway  Co.  v. 

Stoul,   17   Wall.,  661  ;  Saunders  on  Pleadmg,  Vol.,  2  p., 

Bulhn  &  Leases  Prec3d3nt^  of  Pleading,   p.,  980  ; 

iiman  v.  Smith,  60  L.  I.  R.,  708.      The  fact  that  we 

I   not   get  into  the  Barrington    Street  property  was 

rial  evidence  as  to  the  assent  of  the  Loan  Company  to 

tifi's  remaining  in  their  premises.     The  damages  are 

ficient.     There  is  no  evidence  upon  which   the  jury 
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could  find  as  they  did  aJB  to  damages.  There  may  be  a 
new  trial  as  to  damages  merely.  Smith  \\  Commercial 
Bank  of  Windsor. 

B.  Mellish,  in  reply. — The  verdict  should  only  be  set 
aside  as  a  whole  as  a  perverse  verdict.  The  jury,  in 
asaeasing  the  damages,  properly  took  into  consideration  the 
fact  that  some  of  the  stock  had  been  carried  for  a 
considerable  time,  and  their  finding  is  right.  Beven  on 
Negligence,  626  to  529.  There  is  no  evidence  of 
knowledge  on  the  part  of  the  defendant  or.  his 
agents  that  the  goods  were  there.  The  negligence  of 
defendiint's  servants,  under  the  circumstances,  is  something 
for  which  defendant  is  not  responsible.  Southcote  v. 
Stanley,  1  H.  &  N.,  246.     As  to  new  trial,  O.  38,  r.  10. 

1904,  April  I6th.  Ritchie,  J. — This  is  an  action  to 
recover  compensation  for  damages  done  to  personal 
property.  It  was  tried  with  a  jury  who  answered 
several  questions  submitted  by  the  trial  judge,  and  a  judg- 
ment thereon  was  entered  for  the  plaintiff.  Neither  party 
was  satisfied.  The  plaintifi'  has  applied  to  set  aside  one 
finding  only,  as  to  the  amount  of  damages,  and  the 
defendant  the  answers  to  the  remaining  (juestions,  and  the 
judgment  entered  thereon. 

The  Eastern  Canada  Savings  and  Loan  Company. 
under  which  the  plaintiff'  was  working,  as  a  contractor  and 
builder,  became  the  owner  at  a  sheriff^s  sale  under  fore- 
closure, of  the  shop  and  premises  in  HoUis  Street  of  which 
the  plaintiff"  had  a  lease.  The  lease,  at  the  time  of  the 
foreclosure  sale,  had  not  expired,  but  the  riglits  of  the 
plaintiff,  as  tenant,  were  destroyed  by  said  sale.  Tlie 
plaintiff*  was  not  willing  to  give  up  possession,  but  an 
arrangement  or  compromise  was  finally  effected  between 
him  and  his  original  landlord,  by  which  the  plaintiff' under- 
took to  vacate  the  premises  on  or  before  the  28th  February, 
1903,  and  tlie  landlord  agreed  to  furnish  him  with  other 
premises  on  or  before  that  date.     Neither  the  company  nor 
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the  defendant  was  a  party  to  this  a^eement,  or  assumed 
any  liability  thereunder,  but  they  knew  of  its  existence, 
and  were  willing  to  wait  until  that  date  to  obtain  the 
possession  of  the  building,  in  which  they  contemplated 
making  extensive  alterations.  There  is  no  evidence  that 
the  new  premises  the  plaintiff*  was  to  occupy  were  not 
ready  for  his  occupation  on  28th  February,  but  whether 
they  were  or  not,  does  not,  I  think,  in  any  way  affect  the 
relative  positions  of  plaintiff  and  defendant.  The  plaintiff 
was  i)ound  to  deliver  up  possession  of  the  building  on  the 
28th  February,  and  aft^r  that  date,  he  was  a  trespasser,  and 
had  no  right  to  be  there  at  all,  or  to  keep  his  personal 
property  there.  The  defendant,  as  the  servant  or  contractor 
of  the  owners  of  the  building,  went  into  possession  of  the 
building  on  the  2nd  March  without  any  opposition,  and 
began  tearing  down  the  plaster,  &c.,  in  the  upper  story  as 
he  had  a  perfect  right  to  do.  The  plaintiff  by  remaining 
on  the  premises  undertook  all  risks  incident  to  his 
occupation  of  them,  and  no  duty  was  cast  on  the  owners  of 
the  building,  their  workmen  or  servants,  to  protect  or 
guard  the  plaintiff's  property.  The  cases  of  Ivay  v. 
Hedge,^,  9  Q.  B.  I).,  80 ;  Batchelor  v.  Fortesciw,  11  Q.  B.  I)., 
474;  and  Jonea'v.  FoUij ,  (\d^n\  1  Q.  B.,  730,  I  think, 
establish  this.  Tlie  latter  case  is  very  like  the  one  before 
us.  There  the  plaintiff  had  been  a  tenant  to  defendant  of 
a  cottage,  and  was  illegal I}^  overholding.  The  defendant, 
who  was  desirous  of  rebuilding  the  cottage,  sent  workmen 
and  removed  part  of  the  roof.  In  doing  so  a  poHion  of 
the  roof  and  tiles  unavoidably  fell  upon  the  plaintiffs 
furniture,  in  a  room  below,  and  damaged  it.  In  an  action 
for  injury  to  tlie  furniture,  it  was  held  that  the  above  facts 
disclosed  no  cause  of  action.  Day,  J.,  in  giving  judgment, 
said: 

"  In  tlie  course  of  tlie  removal  of  the  roof  portions 
of  the  roof  unavoidably  fell  into  the  bed  room  below,  and 
damaged  some  of  the  furniture.  But  that  did  not  give  the 
plaintiff*  any  cause  of  acti(m.     The  defendant  was  perfectly 
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justiiied  in  doing  wl^at  she  did.  The  plaintiff  had  no 
riglit  whatever  to  be  in  the  house ;  he  wa8  a  trespasser. 
Any  injury  that  happened  to  his  furniture  was  not  due  to 
any  unlawful  act  of  the  defendant,  but  was  the  result  of 
his  own  obstinacy  in  unlawfully  insisting  upon  remaining 
where  he  was,  and  he  must  put  up  with  the  consequences. 
The  defendant  did  not  purposely  damage  the  goods.  The 
removal  of  the  roof  was  effected,  not  with  the  object  of 
injuring  the  plaintiff'  but,  simply  as  a  step  in  the  demolition 
of  the  defendant's  ow^n  house." 

The  only  apparent  distinction  between  the  two 
cases  is  that,  in  Jones  v.  Foley ^  it  was  admitted 
that  portions  of  the  roof  unavoidably  fell  and 
injured  the  furniture,  while,  in  the  case  before  us,  the 
jury  have  found  that  the  injury  was  caused  by  the 
negligence  of  defendant  s  servant.  In  other  respects  the 
important  facts  are  identical  in  both  cases.  The  defendant 
was  in  lawful  possession  of  the  premises,  and  had  com- 
menced to  tear  down  the  building,  and  the  plaintiff"  was 
there  wrongfully  and  illegally,  and  his  actual  occupation 
was  known  to  the  defendant  or  his  servant.  ,  The  defendant 
hadi  in  my  opinion,  no  duty  cast  upon  him  to  protect  the 
plainiitf^s  property,  but  I  think  he  would  be  liable  if  he 
injured,  it  by  any  negligent  action.  Reference  was  made 
to  this  principle  by  Mr.  Justice  Sedgewick,  in  delivering 
judgment  in  Hawley  v.  Wright,  32  Sup.  Ct.  Canada  40, 
where  he  said  : 

"  Whether  the  deceased  was  a  licensee  or  invitee,  or  a 
mere  loiterer  or  trespasser,  does  not,  in  my  view,  in  the 
present  case,  make  any  difference,  inasmuch  as,  the  decease*! 
being  in  the  cage  with  the  assent  of  the  operator,  there  was 
a  duty  on  the  latter's  part  to  be  as  careful  in  regard  to  him 
as  any  other  passenger." 

There  are  also  some  decisions  in  tlie  United  States 
Courts  in  which  similar  views  were  entertained.  (See 
Orand  Trunk  Raihvay  Co,  v.  Ridiardson,  91  U.  S.  Reps, 
at  471,  and  the  cases  there  cited.) 

This  case  is  not  without  difficulty,  but,  after  fully  con- 
sidering  it,    I    have    come    to    the    conclusion    that    the 
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defendant  is  liable  if  the  findings  of  the  jury  to  the  4th 
and  5th  questions  are  sustainable  by  the  evidence.  But  as 
I  have  already  come  to  the  conclusion  that  no  duty  was 
cast  on  defendant  to  protect  plaintiffs  property  the  negli- 
gence, to  render  him  liable  must  be  the  doing  of  some 
negligent  act,  not  the  omission  to  do  something  which, 
under  other  circumstances,  might  be  considered  negligence. 

The  onus  of  proving  ihis  negligence  is  on  the  plaintiff. 
Hfius  he  satisfactorily  proved  negligence  which  caused  the 
damage  ?  It  must  be  remembered  that  the  room  in  which 
the  tap  was,  from  which  the  water  which  occasioned  the 
damage  flowed,  was  open  to  plaintiff  and  his  employees  as 
well  ias  defendant,  and,  apparently,  (up  to  six  o  clock)  to  any 
other  person  who  wished  to  enter.  The  plaintiff  had  the 
keys,  but  he  did  not  close  the  side  door  which  led  to  the 
upper  story,  where  the  tap  was,  until  six  o'clock,  an  hour 
after  defendant's  workmen  left. 

The  evidence  of  Anderson,  who  was  working  on  that 
flat  with  Moore  and  O'Connor,  in  defendant  s  employ,  L<<, 
that  on  Tuesday  morning,  between  ten  and  eleven  o'clock, 
a  man  named  Stevens  (who  was  not  working  with  them) 
turned  this  tap,  and  that,  shortly  after  that,  Moore  turned 
it.  That  Moore  was  at  the  tap  again  in  the  afternoon  but 
that  he  did  not  notice  any  water  coniing  from  it,  on  either 
of  these  occasions.  Moore's  evidence  is  that  he  used  this 
tap  on  Tuesday  both  in  the  morning  and  afternoon.  That 
after  the  plaster  was  taken  down  round  the  basin  where  the 
tap  was  he  cleaned  out  the  basin  and  turned  on  the  tap  to 
do  so,  and  that  he  turned  off  the  tap  in  the  afternoon. 

On  cross  examination  Moore  said  : 

"  I  don't  deny  tliat  I  turned  the  tap  in  the  afternoon, 
id  turn  it  in  the  afternoon.  I  turned  it  in  the  morning, 
irned  the  tap  in  the  afternoon.  I  turned  it  when  we 
•e  cleaning  tlie  sink  out.  I  used  it  to  clean  the  sink 
.  I  understood  it  was  part  of  my  duty.  I  won't  be 
bain  whether  I  turned  it  back.  In  the  afternoon,  when 
ent  to  clean  the  basin,  I  turned  the  water  on  after  Wje 
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had  it  cleaned  out.     There  was  no  water  running.     I  am 
not  sure  whether  I  turned  it  back  or  not." 

So  far  as  I  have  been  able  to  discover,  this  is  the  only 
evidence  that  connects  in  any  way  the  action  of  defendant  s 
employees  with  the  injury  to  plaintiff's  goods.  But  it  is 
also,  to  my  mind,  far  from  conclusive.  Even  assuming  that 
Moore  turned  on  the  tap  in  the  afternoon,  and  neglected  to 
turn  it  off  again,  which  is  certainly  not  clearly  proved,  no 
connection  has  been  shewn  between  that  turning  on  the 
water  by  Moore  and  the  overflow  which  caused  the 
damage,  and  there  was  abundant  opportunity  for  someone 
else  to  have  done  it  after  the  defendant's  men  left  the 
building.  I  do  not  think  the  plaintiff  Matisfies  the  onus  of 
proof  which  he  undertook  by  proving  that  Moore  might 
have  neglected  to  turn  off  the  tap,  and  that,  if  he  did,  the 
damage  was  probably  occasioned  in  that  way ;  for  that  is 
all  that  the  evidence  really  amounts  to.  In  order  to  make 
the  defendant  liable  in  a  case  like  this,  it  should,  in  my 
opinion,  be  proved,  beyond  all  reasonable  doubt,  that  the 
damage  was  occasioned  by  some  act  of  negligence 
committed  by  him  or  his  servants. 

In  Willkivis  V.  JoncH,  3  H.  &  C,  256,  ()03,  defendant 
was  in  the  occupation  of  plaintiffs  shed,  and  one  of  his 
employees;  who  was  working  there  for  him,  negligently 
dropped  a  lighted  shaving  by  which  the  shed  was 
d^troyed.  In  an  action  for  the  damage  caused  by  the 
destruction  of  the  shed  the  court  held  that  the  defendant 
was  not  liable. 

Keating,  J.,  in  giving  judgment,  (p.  (511 ),  said  : 

"  It  seems  to  us  that,  in  order  to  make  the  master  liable, 
the  servant  must  not  only  have  been  negligent  in  using  the 
shed,  but  in  using  it  for  the  purposes  of  his  master,  and  in 
the  course  of  his  employment." 

This  case,  in  principle,  seems  very  like  the  one  Ixrfore 
us.  The  men  here  were  employed  in  ti»aring  down  the 
plaster  and  interior  partitions,  with  which  work  the  basin 
and  tap  had  no  connection,  and  the   use  of  the  water  was 
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in  no  way  reijuisite  for  the  proper  performance  of  it.  If 
the  water  was  turned  off  by  either  of  defendant's  men 
there  is  not,  in  my  opinion,  evidence  that  it  was  turned  on 
in  the  course  of  their  employment  and  for  defendant's 
purposes. 

The  answers  to  the  1st  and  2nd  questions  are  to  a  great 
extent  immaterial,  but  I  do  not  think  there  is  evidence  to 
sustain  them.  The  3rd  question  is  not  answered.  The 
4th  and  5th  questions  I  have  considered.  As  regards  the 
answer  to  the  6th,  the  damage  sustained,  it  is  peculiarly  a 
matter  for  the  consideration  of  the  jury,  and,  in  my  opinion, 
a  fair  argument  might  be  made  on  both  sides. 

But,  as  I  think  the  cause  must  go  back  for  a  new 
trial,  I  do  not  think  it  advisable  to  restrict  that  trial  in 
any  way.  The  findings  and  judgment  thereon  will  be  set 
aside  and  a  new  trial  granted.  Under  the  circumstances 
the  costs  of  the  first  trial,  and  of  the  argument,  will  abide 
the  final  result  of  the  suit. 

TowNSHEND,  J. — That  the  plaintiff  was  unlawfully  in 
povssession  of  the  premises  is  proved  beyond  (juestion. 
He  was  bound  to  remove  not  later  than  the  28th  of 
February,  and  every  day  which  he  remained  in  thereafter 
he  was  simply  a  trespasser.  The  defendant  was  unques- 
tionably lawfully  in  the  building,  carrying  on  the  work  he 
had  contracted  to  do,  and  he  was  doing  this  work  with  the 
plaintiffs  knowledge.  In  rem  lining  in  possession  the 
plaintiff  did  so  subject  to  all  the  risks  of  such  occupation, 
incident  to  the  carrying  out  of  the  repairs  and  changes 
which  were  being  made.  The  case  of  Jones  v.  Foley y 
(1891),  1  Q.  B.,  730,  much  resembles  in  the  facts  this  one. 

'*  The  plaintiff,  who  was  tenant  to  the  defendant  of  a 
cottixge,  on  the  expiration  of  his  tenancy,  wrongfully 
refused  to  give  up  possession.  The  defendant,  who  was 
desirous  of  rebuilding  the  cottage,  sent  some  workmen  to 
remove  the  roof.  In  the  course  of  such  removal,  which 
was  effected  without  any  personal  violence,  certain  tiles  and 
otl>er  portions  of  the  roof  fell  on  to  the  plaintifTs  furniture 
in  the  room  below  and  damaged  it." 
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It  was  decided  that  the  above  facte  disclosed  no  cause 
of  action.  It  is  pointed  oqt  that  in  this  case  the  word  "  un- 
avoidably "  is  used,  but  I  understand  that  means  nothin*; 
more  than  that  it  was  not  done  purposely  or  wantonly. 
If  it  had  rained  immediately  after  the  roof  was  removed, 
and  thereby  the  plaintiffs  furniture  had  been  daiua<^ed,  the 
defendant  would  not  have  been  held  responsible.  Day,  J., 
says '. 

•*  The  defendant  was  perfectly  jastified  in  doing  what 
she  did.  The  plaintiff  had  no  right  whatever  to  be  in 
the  house;  he  was  a  trespasser.  Any  injury  that  happened 
to  his  furniture  was  not  due  to  any  unlawful  act  of  the 
defendant,  but  was  the  result  of  his  own  oljstinacy  in  un- 
lawfully insisting  upon  remaining  where  he  was,  and  he 
must  put  up  with  the  consequences.  The  defendant  did 
not  purpoficly  damage  the  goods.  The  removal  was 
effected  not  with  the  object  of  injuring  the  plaintiff'  but 
simply  as  a  step  in  the  demolition  of  the  defendant's  own 
house." 

This  principle  is  very  clearly  expressed  by  Brett  M. 
R.  in  Bafchelar  v.  Foriescae,  11  Q.  B.  1).,  474 : 

"  There  w^as  no  evidence  to  show  that  defendant's 
workmen  had  reason  to  expect  the  deceas<»d  to  Ix'  at  the 
spot  where  he  met  his  death.  There  was  no  contract 
between  the  defendant  and  the  deceased.  The  defendant 
did  not  undertake  with  the  deceased  that  his  servants 
should  not  be  guilty  of  negligence.  No  duty  was  east 
upon  the  defendant  to  take  care  that  the  deceased  should 
not  go  to  a  dangerous  place." 

The  case  of  Ivivy  v.  Hed(jes,  9  Q.  B.  I).,  80,  sustiiins  the 
same  principle,  that  where  there  is  no  contract,  or  no  duty 
by  the  defendant  to  the  plaintiff*,  there  is  no  n'sponsibility. 
In  Heaven  v.  Pender,  1 1  Q.  B.  D.,  502,  Bn  tt  M.  K.,  says: 
'•  But  want  of  attention  amounting  to  want  <>f  ordinary 
care  is  not  a  good  cause  of  action,  although  injury  ensue 
from  such  want,  unless  the  person  charged  with  such  want 
of  ordinary  care  had  a  duty  to  the  person  coujplaining  to 
use  ordinary  care  in  respect  of  the  matter  called  in 
question.  Actionable  negligence  consists  in  the  neglect  of 
the  use  of  ordinary  care  or  skill  towards  a  person  to  whom 
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the  defendant  owes  a  duty  of  observing  ordinary  care  and 
skill  by  which  neglect  the  plaintiff,  without  contributor}^ 
negligence  on  his  part,  has  suffered  injury  to  his  person  or 
property." 

In  Smith  on  Negligence,  p.  225,  after  discussing  the 
various  phases  of  liability  in  such  cases,  on  the  question  he 
says  : 

"  At  all  events,  as  regaixis  a  trespasser,  he  is  only  liable 
for  gross  negligence,  and  possibly  not  even  for  that,  but 
only  for  such  w^anton  mischief  as  amounts  to  a  wilful 
wrong." 

At  page  89  he  had  already  said  : 

**  Where  there  is  something  done  by  the  owner  which 
is  in  the  natiu'e  of  a  nuisance,  or  of  a  wanton  injury,  he 
will  be  liable  to  an  action  for  negligence  even  by  a 
trespasser,  as  if  the  owner  of  premises  with  great  careless- 
ness shot  a  trespasser,  or  if  the  owner  set  spring  guns  upon 
his  premises  and  injured  a  trespasser." 

De(jg  V.  Midland  Railway  Co.,  1  H.  &  N.,  773,  is 
commented  on  in  Beven  on  Negligence  at  page  406,  as 
follows  : 

**  Bramwell,  B.,  in  giving  judgment  for  the  defendant, 

drew  a  distinction  between  injuries  deliberately  inflicted 

on  trespassers  and  injuries  consequentially  arising  to  them 

from  their  trespass,  and  without  design  on  the  part  of  the 

injuring  party.     For  instance,  if  a  man  steps  on  the  rotten 

cover  of  a  well,  while  trespassing  on  another's  property,  and 

falls    in ;  or    by    walking  in    a   park  where  the  owner  is 

driving  who,  though  seeing  him,  yet  recklessly  drives  over 

him.     In  the  former  case  the  trespasser  could  not  recover  ; 

in  the  latter  he  could.     No  man,    Bramwell,  B.,  adds,  by 

his   wrongful  act,  can   impose  a  duty.     He  further  says  : 

Now   it  may  be  tliat  had  the  mischief  here   resulted  from 

the    personal    act   of    the    master,  he    knowing    that    the 

'^-ceased  was  there,  the  master  would  have  been  liable,  and 

at,  as  the  defendant's  servants  knew  the  deceased  was  on 

e  railway,  and,  lx*eause  they  knew  that,  were  guilty  of  a 

x)ng  to  him,  they  are  liable  to  an   action ;  but  on   what 

Lison  or  principles  should  the  defendants  be  ?     If  a  servant 

driving    his    master's    carriage,  and    a  person  gets  up 

hind,  and  the  servant  knowing  it  drives  carelessly  and 
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injures  tliat  person,  the  servant  may  be  liable,  but  why 
the  master  ?  .  .  .  .  Now  for  a  wilful  act,  intrinsically 
wrong,  by  a  servant  the  master  is  not  liable.  By  a  parity 
of  reason  he  ought  not  to  be  where  the  act,  not  wrong  in 
itself,  is  only  so  for  reasons  personal  to  the  servant,  and 
his  wilful  disregard  of  them.  The  master's  liability  ought 
to  be  limited  to  that  which  he  may  anticipate  and  guard 
against,  namely,  the  middle  class  of  cases  we  have  put. 
However  this  may  be,  it  seems  to  us,  there  can  be  no  action 
except  in  respect  of  a  duty  infringed,  and  that  no  man  by 
his  wrongful  act  can  impose  a  duty." 

In  the  light  of  these  authorities  I  am  of  opinion  that 
the  evidence  in  this  case  dincloses  no  cause  cf  ..action 
against  the  defend^jmt. 

First,  because  the  plaintiA,  beiiig  a  trespasser,  un- 
lawfully in  the  building,  the  defendant  owed  no  duty  to 
him,  and  he  could  not,  by  his  wrongful  act,  impose  any 
duty  upon  him.  He  might,  according  to  circumstances,  be 
I'esponsible  for  a  wilful  or  wanton  injury  to  plaintiff  or  his 
property.     There  is  no  pretence  of  any  such  thing  here. 

And,  secondly,  he  would  not  be  responsible  in  this  case 
even  for  his  servants*  negligent  act  It  was  not  such  an 
act  as  he  could  have  anticipated  or  guarded  against,  and  it 
was  not  an  act  done  by  the  servant  in  the  scope  of  his 
employment,  carrying  out  tlie  defendant's  orders.  In 
connection  with  these  reasons  it  must  not  l)e  forgotten 
that  plaintiff  was  in  the  building  subject  to  all  the  risks 
incident  to  the  occupation  when  workmen  were  eiigag(»d 
in  tearing  down  the  wall  and  ceilings.  He  took  that  risk 
and  must  bear  the  consequences.  According  to  the  testi- 
mony of  the  defendants  witnesses,  in  carrying  out  the 
work  they  were  engaged  in,  they  took  the  usual  and 
ordinary  precautions  to  prevent  plaster  going  into  the  sink 
and  filling  up  the  pipe.  They  appear  to  have  carried  out 
their  work  with  at  least  ordinary  care.  Ortainly  tliere 
was  no  wilful  or  wanton  conduct  on  their  part  which 
caused  the  injury.  Moreover,  it  seems  to  me  that  clearing 
the  basin  was  not  a  matter  incidental  to  their  employment. 
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nor  was  it  for  the  defendant's  benefit.  It  was  merely  a 
gratuitous  act  on  the  part  of  the  Workmen  in  which 
defendant  had  no  interest,  and  for  which  he  incurred  no 
responsibility.  If  there  had  been  in  the  room  some 
valuable  instrument,  or  piece  of  machinery,  which  the 
workmen  had  out  of  mere  curiosity  handled,  and  in  doing 
so  had  negligently  broken,  or  injured  the  article,  surely  the 
master  could  not  be  held  responsible  unless  indeed  the 
reason  of  their  doing  so  was  in  some  way  connected  with 
the  work  they  were  carrying  on  under  the  master's  orders. 
So,  in  turning  on  the  tap  and  negligently  leaving  it  open, 
there  is  no  evidence,  or  inference  from  the  evidence,  that 
the  act  was  in  any  way  connected  with  their  operations. 
The  case  of  Stevens  v.  Woodward,  6  Q.  B.  D.,  318,  and 
cases  of  that  description,  best  illustrate  this  point.  Grove, 
J.,  in  the  case  mentioned,  says  : 

•*  Although  a  definition  is  difiicult  I  should  say  that  the 
act  for  which  the  master  is  to  be  held  liable  must  be  some- 
thing incident  to  the  employment  for  which  the  servant  is 
hired,  and  which  it  is  his  duty  to  perform.  If  it  is  said 
that  this  was  a  question  for  the  jury  so  it  was  in  that  case, 
yet  the  court  said  that  as  there  was  no  cohflict  of  evidence, 
it  was  free  to  decide  the  (question  on  a  proper  view  of  the 
law.     Lindley,  J.,  concurred  and  for  the  same  reasonvS." 

As  to  the  first  and  second  findings  of  the  jury  they  do 
not  in  my  opinion  materially  afiect  the  result  in  this 
a(5tion. 

The  first  finding  is  that  the  plaintiff'  was,  at  the  time, 
occupying  the  building  with  the  tacit  consent  of  the  Loan 
Company. 

In  the  second  finding  this  is  e.xplained  by  saying  that 
he  was  so  occupying  because  the  store  promised  to  the 
plaintiff'  by  Mrs.  Piers,  in  the  agreement,  was  not  ready  for 
occupancy,  and  the  keys  not  delivered  up. 

Tliis  answ(T  by  no  means  justifies  the  first,  that 
plaintiff'  was  occupying  with  the  bicit  consent  of  the  Loan 
Company,  and  the  evidence  is  all  to  the  contrary.  The 
Tjoan  Company  were  not  parties  to  the  agreement  which 
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from  its.  terms,  was  made  in  the  interest  of  Emily  A. 
Piers,  to  relieve  lier  from  damages  in  consequence  of 
plaintiff  being  forced  to  vacate  two  months  before  the 
expiration  of  his  lease.  So  far  as  the  Iioan  Company 
were  interested  the  plaintiff  was  obliged  to  vacate  as  soon 
as  he  received  notice  from  that  company,  wlio  took  the 
title  of  the  mortgagee  under  a  mortgage  made  prior  to  his 
tenancy. 

.When  tlie  agreement  is  examined  it  will  be  seen  tliat 
it  was  made  on  31st  of  January,  a  month  l>efore,  in  which 
the  plaintiff,  in  consideration  of  the  payment  of  8510, 
agrees  to  vacate  the  premises  on  or  before  the  28th  day  of 
February,  1903,  and  it  is  further  stipulated,  after  the  first 
day  of  March  the  said  lease  shall  cease  and  determine. 
Even  if  the  plaintiff's  agreement  could  \ye  read  as 
conditional  on  Emily  A.  Piers  providing  the  other  building 
for  his  occupation  on  or  before  the  28th  Febi-uary,  he 
would  not  be  justified,  as  against  the  Loan  Company,  in 
remaining  on  the  premises  then  occupied,  and  each  day  he 
held  on  after  the  28th  February  he  wjus  simply  a  wrong 
doer.  So  far  as  I  cjin  discover  there  is  not  a  line  of 
evidence  to  show  that  the  Loan  Compjiiiy,  directly, 
impliedly  or  tacitly,  consented  to  his  continuing  one  hour 
longer.  He  was  simply  there  because  they  did  not,  as 
they  might  have  done,  forcibly  eject  him  and  his  gcxxls 
trom  the  premises.  If  the  first  and  second  findings  c  in  he 
read  in  any  other  light,  then,  in  my  opinion,  they  should 
be  set  aside  as  contrary  to  the  evidence. 

It  is  not  very  clear  what  the  jury  intend  by  their 
answer  to  the  third  question.  The  evidenr'o  docs  not 
adinit  of  any  doubt  that  defendant's  workmen  <'Mt«*n*d 
that  portion  of  the  premises  wiiere  the  work  was  Ijfing 
.carried  on  for  the  purpose  of  making  the  alterations 
defendant  had  contracted  to  do,  and  that  they  wen*  carry- 
ing on  these  operations  at  the  time  the  accident  occuried. 

9— N.  S.  F.  37 
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If  the  answer  bears  any  different  construction  it  should 
also  be  set  aside  as  against  the  evidence. 

I  have  already  endeavoured  to  show  that  the  answers 
to  the  4th  and  6th  questions  cannot  be  upheld  and  must 
be  set  aside.  That  in  point  of  law  there  was  no  negligence 
on  the  part  of  defendant's  servants  for  which  the  defendant 
can  be  held  responsible,  and  that  the  act  of  negligence 
relied  on  was  not  one  connected  with  or  incidental  to  the 
work  in  which  they,  as  defendant's  servants,  were  engaged. 

In  my  opinion  the  motion  for  a  new  trial  must  prevail 
with  costs. 

Graham,  E.  J. — The  plaintiff'  had  been  tenant  of  a 
mortgagor  of  the  premises  in  question  consisting  of  a  shop 
upon  the  street,  and  tl  ree  flats  above,  reached  by  a  side 
door  from  the  street.  The  premises  were  sold  at  fore- 
closure sale  and  acciuired  by  a  loan  company  which 
required  them  for  occupation  by  the  first  of  May,  and  they 
were  urgent  because  they  contemplated  the  demolition  and 
reconstruction  of  the  interior,  which  would  take  some  time. 
The  solicitor  was  demanding  possession.  The  plaintiff  was 
evidently  looking  to  the  former  mortgagor,  or  rathier  his 
representatives,  for  compensation  for  having  to  move  out, 
but,  after  some  negotiation,  an  agreement  was  entered  into 
between  them.  The  Loan  Company's  officer,  Mr.  Clark, 
says  : 

'*  After  that  we  saw  the  representative,  Mr.  Piers,  and 
I  asked  him  if  he  could  make  any  arrangement.     Evident- 
ly the  Harrington  estate  was  liable  to  Sievert.     That   we 
wanted  possession  and  we  must  have  it  as  we   had  a  lot  of 
work  to  be  done.     That   resulted  in  the  agreement  of  the 
8ist  January  between   Mr.   Piers  and  Mr.  Sievert.     The 
^    "^irn    Loan    Co.    paid   the   money    referred  to  in  that 
itnent.     (Objected  to  by  Mr.  Ritchie.)     No  part  of  the 
inent  was  to  be  performed   by  the  Extern  Canada 
igs  and  Loan  Co.,  except  the  payment  of  the  money. 
Inder  the  agreement  he  was  to  pay    rent   up  to    the 
ji  March  and  he  did  so." 
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This  is  the  agreement  : 

"  Memarandum  of  Agreemeni  made  and  entered  into 
this  31st  day  of  January  in  the  year  of  our  Lord,  1903. 

Between  Emily  A.  Piers,  administratrix  de  bonis  non 
of  the  estate  of  William  M.  Harrington,  deceased,  with  the 
will  annexed,  of  the  one  part,  and  Julius  G.  Sievert,  of 
Halifax,  in  the  County  of  Halifax,  Tobacconist,  of  the 
other  part. 

Whereas,  the  said  Emily  A.  Piers  has  requested  the 
said  Julius  G,  Sievert  to  vacate  the  premises,  numbers 
187-189  Hollis  Street,  Halifax,  on  or  before  the  28th  day 
of  February,  A.  D.,  1903,  the  said  date  being  two  months 
before  the  expiration  of  the  lease  under  which  the  said 
Julius  G.  Sievert  holds  said  premises ; 

And  whereas'  the  said  Emily  A.  Piers,  as  such 
administratrix  as  aforesaid,  has  agreed  to  provide  the  said 
Julius  G.  Sievert  with  the  store  on  BarringtOn  Street 
owned  by  J.  K  Roy  and  occupied  by  Max  Jacques,  and 
also  with  the  upper  story  of  the  old  art  school,  situated  at 
the  corner  of  Barringlon  and  SackviUe  Streets,  in  order  to 
enable  the  said  Sievert  to  carry  on  his  said  business  till  the 
first  of  May,  for  a  total  rental  of  fifty-five  dollars  per 
month,  said  amount  to  be  paid  to  J.  E.  Roy  by  said  J.  G. 
Sievert ; 

And  whereas  the  parties  hereto  have  agreed  upon  the 
sum  of  five  hundred  and  ten  dollars  as  the  amount  which 
the  said  Emily  A.  Piers,  as  such  administratrix,  should  pay 
to  the  said  Julius  G.  Sievert  for  moving  out  of  said 
premises  187-189  Hollis  Street,  before  the  expiration  of 
his  lease,  and  also  for  assigning  to  the  said  Emily  A.  Piers 
his  said  lease  for  the  balance  of  said  term.  The  said 
Sievert  to  pay  the  rent  of  the  new  premises  to  the  extent 
of  one  hundred  and  ten  dollars,  and  also  to  pay  to  the 
Eastern  Canada  Savings  and  Loan  Co.  the  rent  due  upon 
the  premises  187  and  189  Hollis  Street  until  the  first  day 
of  March,  1903,  after  which  date  t^e  said  lease  shall  cease 
and  determine. 

Now  this  indenture  witnesseth  that  in  consideration  of 
^e  premises,  and  of  the  sum  of  one  dollar  paid  by  the 
said  Emily  A.  Piers  as  such  administratrix,  to  tlie  said 
Julius  0.  Sievert,  at  or  before  the  ensealing  and  delivery 
of  these  presents,  the  receipt  whereof  is  hereby  acknow- 
ledged, the  «aid  parties  hereto  agree  as  follows — 

1.     Said   Emily    A.    Piers,    as    such    administratrix^ 
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agrees  to  pay  the  said  Julius  G*  Sievert  the  sum  of  five 
hundred  and  ten  dollacs  on. or.  before  the  28th  day  of 
February,  1903. 

2.  The  said.  Julius  G.  Sieyert,  in  consideration  of 
such  payment  of  five  hundred  and  ten .  dollars,  agrees  to 
vacate  the.  premi&es  No.  187  and  189  Hollis  Street, 
Halifax,  .on  or  before  the  28th  day  of  February,  1903.  and 
also  to  pay  for  the  premises  at  present  occupied  by  Max 
Jacques  and  the  said  upper  story  of  the  old  Art  School, 
the  sum  of  fifty-five  dollars  per  month  for  the  months  of 
March  and  April,  1903,  to  J.  E.  Roy. 

3.  The  said  Emily  A.  Piers  agrees  to  provide  the  said 
premises  at  present  occupied  by  said  Max  Jacques,  and  the 
upper  story  of  the  old  Art  School,  at  the  said  rental  of 
fifty -five  dollars  per  month  to  the  said  J.  G.  Sievert.  on  or 
before  the  28th  day  of  February,  1903. 

In  consideration  of  the  payment  of  which  sum  of  five 
hundred  and  ten  dollars  the  said  J.  G.  Sievert  releases  the 
said  Emily  A.  Piers,  as  such  administratrix,  ivom  all 
claims,  demands,  suits  or  actions,  for  damages,  or  other- 
wise, in  connection  with  or  in  respect  of  the  termination 
of  such  lease  before  the  expiration  of  its  legal  terra. 

.  In  witness  whereof  the  parties  hereto  have  hereunto 
their  hands  and  seals  subscribed  and  set  the  day  and  year 
first  above  written." 

The  first  of  March  came  on  a  Sunday.     Sievert  says  : 

"  I  could  not  move  in  it  (the  other  shop)  the  week 
before  because  it  was  occupied."  Of  course  he  paid  rent 
up  to  the  first  of  March.  On  Monday,  the  second,  he 
commenced  to  move,  removing  the  goods  from  the  top  , 
flat,  and  on  Tuesday  he  was  moving  from  the  other  flats. 
There  is  no  finding  as  to  what  would  be  a  reasonable  time 
in  which  to  move,  but  there  is  evidence.  The  plaintiff 
says,  and  without  contradiction  : 

*  "  It  would  take  me  three  days  to  move  the  whole  of  it 
if  I  was  not  interfered  with.  I  moved  as  rapidly  as  I 
could."  He  also  gives  some  evidence  as  to  the  teams  and 
men  employed. 

In  the  meantime  the  Loan  Company's  contractor,  by 
an  arrangement  not  ma,terial  to  this  case,  was  permitted  by 
the    plaintiff    to.  do.  some    work  in    the^celli^r.     But  on 
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Tuesday  at  any  rate,  the  upper  flat  then  being  vacant, . 
he  commenced  work.  A  carpenter  and  two  laborers  were 
engaged  in  tearing  down  the  partitions  of  laths  and 
plaster.  In  one  of  the  rooms  there  was  a  tap  and  a  basin 
or  sink.  The  evidence  tends  to  show  that,  before  tearing 
down  the  plaster  of  the  partition  in  that  room,  the  plug 
was  put  in  the  basin  and  a  board  and  piece  of  old  oiled 
table  covering  were  placed  over  it,  evidently  to  prevent  the 
lime  of  the  falling  plaster  from  getting  in.  Moore  says  he 
tried  the  tap  in  the  forenoon  just  to  ascertain  if  the  water 
was  on  and  it  was.  After  removing  the  laths  and  plaster 
from  the  side  of  the  partition  next  the  tap  and  basin  the 
board  and  covering  were  removed  and  the  basin  cleaned 
out.  The  plug  must  have  been  taken  out  at  sometime. 
Apparently  the  water  was  used  for  the  purpose  of  clearing 
it  out.  Moore  says  he  tried  the  tap  and  the  water  was  not 
running — it  may  have  been  in  use  below.  One  witness 
saw  an  icicle  from  the  tap.  At  any  rate  Moore  cannot  say 
that  he  turned  the  tap  back  when  he  found  the  water  was 
not  running.  Apparently  they  then  tore  down  the  laths 
and  plaster  on  the  other  side  of  the  partition,  I  suppose 
in  a  diiferent  room,  and  their  theory  appears  to  be  that  the 
lime,  &C.;,  which  was  found  in  the  basin  afterwards,  got 
there  in  the  course  of  this  operation.  At  any  rate  the 
water  did  run  that  night.  There  was  lime  found  in  the 
basin  in  the  morning,  the  escape  pipe .  was  partly  choked, 
and  the  water  had  overflowed  the  basin,  and  running- 
through  the  ceilings  had  injured  the  plaintiff 's  goods  in  the 
flats  below. 

These  are  the  findings  of  the  jury  : 

(The  findings  and  the  questions  submitted  are  set  out 
above.) 

The  defendant  has  applied  for  judgment  or  for  a  new 
trial,  and  the  plaintiflT  has  applied  to  have  the  question  of 
the  amount  of  damages  tried  by  another  jury,  on  the 
ground  that  they  are  inadequate. 

There   are  two  questions  which  I  think  are  difficult 
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questions.  First,  whether  the  plaintiff,  when  the  act 
complained  of  happened,  was  more  than  a  mere  or  bare 
licensee ;  and,  second,  if  he  was  there  as  a  mere  licensee 
only,  or  even  as  a  trespasser,  whether  he  was  entitled  to 
ordinary  care  at  the  hands  of  the  defendant,  he  being 
aware  of  the  proximity  of  the  goods. 

1.  In  Holmes  v.  North  Easteim  Railway  Co.,  L.  R, 
4  Ex.  258,  Channel!,  B ,  said  : 

"  Now  in  one  sense  the  plaintiff  was  a  licensee  but  he 
was  not  a  mere  lie  usee  and  the  word  *  mere  '  has  a  very 
qualifying  operation." 

The  Loan  Company  is  not  in  a  position  to  approbate 
and  reprobate  in  respect  to  the  Piers  agreement.  It  was 
meant  for  the  purpose  of  avoiding  an  action  to  get  the 
plaintiff  out.  Forcibly  putting  a  teiant  out  is  a  serious 
matter.  The  other  shop  was  not  ready  to  receive  the  goods 
and  the  company  was  responsible  for  providing  it,  the 
stipulation  to  move  being  dependent  upon  the  stipulation  to 
provide  the  other  shop,  and  it  took  rent  up  to  the  first  of 
March.     There  is  a  finding  of  the  jury  on  this  point. 

I  think  that  in  respect  to  these  goods  and  the  right  to 
remove  them  within  a  reasonable  time,  the  plaintiff  could 
not  be  held  to  be  a  trespasser  or  even  a  bare  licensee, 
that  is,  that  he  had  a  right  as  distinguished  from  mere 
permission.  There  is  such  a  thing  as  an  excresence  of  the 
term.  Wood/all  Landlord  and  Tenant,  679 ;  Argles  v. 
McMath,  26  Ont.,  224;  Cornish  v.  Stuhhs,  L.  R.,  5  C.  P., 
339,  citing  Williams,  J.,  in  Stansjield  v.  Padamouth,  4 
C.  B.,  N.  S.,  120. 

2.  But  assuming  that  the  plaintiff  was  a  bare  licensee, 
or  even  a  trespasser,  it  is  contended  that  the  defendant 
owed  him  a  duty,  i,  e.,  that  the  well  known  proposition 
of  Brett  M.  R.  in  Heaven  v.  Pender,  1 1  Q.  B.  D.,  503, 
applies.  And  inasmuch  as  the  goods  were  known  to  be 
upon  the  premises  (and  if  there  was  mere  permission  the 
alleged  negligent  act  happened  after  the  permission)  the 
defendant,   or    his   servants  in  this  case  were   bound  to 
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exercise  the  care  of  prudent  men  notwithstanding  plaintiff 
stood  in  the  relation  of  bare  licensee  or  trespasser.  I  think 
that  this  is  the  effect  of  the  dictum  in  the  judgment  of  the 
court  delivered  by  Mr.  Justice  Sedgewick  in  Hawley  v. 
Wright,  32  S.  C-  C,  40.  The  statement,  however,  in  that 
dictum,  is  that  Hawley  "  was  there  with  the  assent  of  the 
operator,"  and  perhaps  trespassers  and  bare  licensees  could 
hardly  be  said  to  be  legitimately  embraced  in  the  con- 
clusion. 

In  Thrussell  v.  Handyside,  20  Q.  B.  D..  359,  Lord 
Esher  s  proposition  already  mentioned  was  approved  of, 
and  that  is  sufficient  for  this  court.  It  is  thus  stated,  11 
Q.  B  D.,  509,  Butt  M.  B.: 

"  The  proposition  which  these  recognized  cases  suggest 
and  which  is  therefore  to  be  deduced  from  them  is  that 
whenever  one  person  is  by  circumstances  placed  in  such  a 
position  with  regard  to  another  that  everyone  of  ordinary 
sense  who  did  think  would  at  once  recognize  that  if  he  did 
not  use  ordinary  care  and  skill  in  his  own  conduct  witli 
regard  to  those  circumstances  he  would  cause  danger  o( 
injury  to  the  psrson  or.  property  of  the  other,  a  duty 
arises  to  use  ordinary  care  and  skill  to  avoid  such  danger." 

In  Le  Lievre  v.  Goidd,  (1893),  1  Q.  B.,  497,  the  same 
learned  judge  said  : 

"  That  case  {Heaven  v.  Fender)  established  that  under 
certain  circumstances  one  man  may  owe  a  duty  to  another 
even  though  there  is  no  contract  between  them.  If  one 
man  is  near  to  another,  or  is  near  to  the  property  of  another, 
a  duty  lies  upon  him  not  to  do  that  which  may  cause  a 
personal  injury  to  that  other  or  may  injure  his  property." 

The  question  is  whether  the  words  of  Henven  v. 
Pender,  although  broad  enough  to  be  applied  to  the  case  of 
a  trespasser  or  licensee,  are  to  be  construed  as  applic- 
able. Of  course  in  Heaven  v.  Pender  the  other  two 
judges  did  not  go  as  far  as  Lord  Esher,  and  there  have 
been  cases  to  which  the  words  were  held  not  to  be  applic- 
able, as  the  case  just  cited,  and  Caledonian  v.  Railway  Co. 
v.  Mvlholland,{lH9%  A.  C,  216.  They  were  not  like  this. 
And.  first  I  refer  to  the  language  of  Lord  Esher  himself 
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preceding  his  proposition,  to  show  they  are  applicable. 
And  then  it  is- necessary  to  see  if  there  is  anything  in  the 
cases  which  prevent  their  application. 

I  think  generally  that  in  the  cases  where  bar^ 
licensees  and  trespassers  have  been  treated  as  persons  not 
entitled  to  the  exercise  of  ordinary  care  there  has  not  been 
proximity  or  knowledge  of  the  presence  of  the  person  or 
goods  injured  at  the  time  of  the  injury,  by  the  person  or 
servant  responsible  for  the  injury.  The  case  of  Mo  fait  v. 
Bateman,  L.  R.,  3  P.  C,  115,  is  the  case  cited  as  most 
oppased  to  that  view  I  am  presenting.  The  carrier  cases 
may  be  different.  But  if  the  accident  there  W£is  due  to  a 
defective  kingbolt,  as  has  been  often  said,  the  mere 
proximity  of  the  defendant,  sitting  in  the  carriage 
with  the  plaintiff,  was  not  material.  He  was  not 
awai'e  of  the  defect  and  was  therefore  not  within  the 
proposition  and  called  upon  to  recognize,  &c.  The  action 
was  brought  upon  the  contract  of  carriage  "  to  take 
proper  care  in  conveying  him  to  the  station."  It  was 
gratuitous,  and  Lord  Chelmsford  was  in  the  light  of  Coggs 
V.  Bernard,  showing  that  the  degree  of  care  required 
was  less  than  in  a  case  of  a  pai  1  carrier,  and  he 
held  that  there  must  be  gross  negligence  but  not  that 
there  was  no  duty  at  all  due  to  the  licensee. 

One  year  before  that,  in  Gihliii  v.  MoMvJlhi,  L.  R.,  2 
P.  C,  317,  in  dealing  with  gratuitous  bailees,  he  had  said  * 

"  It  is  clear  according  to  the  authorities  that  the  bank 
in  this  case  were  not  bound  to  more  than  ordinary  care  of 
the  deposit  entrusted  to  them,  and  that  the  negligence,  for 
which  alone  they  could  be  made  liable,  woyld  have  been 
the  want  of  that  ordinary  diligence  which  men  of  common 
prudence  generally  exercise  about  thur  own  affairs." 

However  Lord  Esher,  in  Heaven  v.  P^ndei\  in. his 
judgment,  excepted  contracts  from  the  proposition  at  page 
507.     He  said : 

"  If  a  person  contracts  with  another  to  use  ordinary 
care  or  skill  towards  him   or  his  property  the  obligation 
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need -not  be  considered  in  the  light  of  a  duty.     It  is  an 
obligation  of  contract." 

Then  the  next  most  important  case  is  Batchelor  v. 
Forteeciie,  11  Q.  B.  D.,  475,  and  ia  order  to  understand  it 
one  must  read  not  only  what  was  said  by  Bowen,  L.  J-, 
during  the  argument,  but  the  case  of  Tolhaiusen  v,  Daviea, 
57  L  J.  Q.  B.and  58  L.  J.  Q.  B.,  98,  which  really  explainsit. 

The  deceased  was  in  the  employ  of  one  King  to  watch 
and  protect  certain  buildings,  but  had  nothing  to  do  with 
the  excavation,  which  the  defendant.  King  s  contractor,  was 
making.  He  was  looking  at  the  workmen,  and  at  the  time 
that  a  bucket  of  earth  was  being  swung  from  the 
excavation  to  the  carts,  by  means  of  a  chain  and  feteam 
crane,  the  chain  broke,  and  the  bucket  and  contents  fell 
on  him  and  caused  his  death.  The  judges  of  the  divisional 
court  unquestionably  invoked  the  doctrine  of  the  duty  to 
a  bare  licensee,  citing  the  usual  cases  as  to  the  distinction 
between  a  bare  licensee  and  one  having  an  invitation.  In 
the  court  of  appeal  Brett  M.  R.  said,  and  this  is  all  he  said  : 

"  There  was  no  evidence  to  show  that  the  defendant  s 
workmen  had  reason  to  expect  the  deceased  to  be  at  the 
spot  where  he  met  with  his  death.  There  was  no  contract ' 
between  the  defendant  and  the  deceased.  The  defendant 
did  not  undertake  with  the  deceased  that  his  servants 
should  not  be  guilty  of  negligence.  No  duty  was  cast 
upon  the  defendant  to  take  care  that  the  deceased  should 
not  go  a  dangerous  place.  Lopes,  J.,  was  right  in  deciding 
against  the  plaintiff." 

Bowen,  L.  J.,  who  concurred,  had,  during  the  argu- 
ment, said  this : 

"  I  think  that  Collis  v.  Selden  and  the  decisions  as  to 
invitation  are  not  in  point,  but  what  evidence  is  there  that 
the  defendant  had  reason  to  suppose  that  the  deceased 
would  be  at  the  spot  where  he  met  his  death  ? " 

It  is  not  stated  whether  the  servants  were  aware  of  the 
presence  of  the  deceased  or  not.  But  if  they  were  unless 
they  knew  of  the  condition  of  the  chain,  they  could  not 
warn  the  deceased.     And  the  defendant  himself,  in  using 
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the  chain,  could  not  reasonably  have  anticipated  the 
presence  of  strangers  under  the  swinging  bucket. 

In  Tolhausen  v.  Dcwies,  the  defendant's  horse,  bv  the 
negligence  of  the  defendant's  servant,  ran  away  with  a 
cart,  and  turned  from  a  highway  into  the  yard  of  the 
defendant's  house,  which  opened  on  to  the  highway.  The 
plaintifTs  wife,  who  happened  to  be  P'lying  a  visit  at  the 
defendant  s  house,  ran  out  into  the  yard  to  see  what  was 
the  matter,  when  she  was  met  and  knocked  down  by  the 
horse  and  cart,  and  received  serious  injuries.  The  case  is 
important  here  because  it  is  a  case  of  active  negligence  as 
distinguished  from  defective  premises,  &c.  It  might  have 
been  said  truly  that  she  was  a  visitor,  a  bare  licensee,  and 
tliis  would  have  ended  i  he  case.  But  it  was  not  said. 
Lord  Esher,  M.  R.,  said  : 

"  I  think  the  divisional  court  was  right  in  holding  that 
there  was  not  sufficient  evidence  to  show  that  the 
defendant's  servant  ought  to  have  anticipated  that  there 
would  be  any  such  person  as  the  plaintiff's  wife  in  the 
back  yard.  If  that  be  so  then  there  would  be  no  duty  on 
the  part  of  the  defendant  towards  her,  and  therefore  no 
negligence.  This  case  is  decided  u|X)n  the  same  reasons  as 
those  given  in  Batchelor  v.  Fortescue,  11  Q.  B.  D.,  474. " 

These  cases  indicate  that  now  instead  of  saying  you 
were  a  trespasser  or  a  bare  licensee,  and  therefore  we 
owed  you  no  duty,  a  defendant  says  we  were  not  aware 
of  or  had  no  reason  to  anticipate  your  presence  on  the 
premises,  or  at  that  juncture  when  we  used  that  weak 
chain  or  allowed  the  horse  to  escape — therefore  we  owed 
you  no  dut}'.  But  if  the  defendant  is  actually  aware  of 
the  presence  of  the  pe  son  complaiuing,  or  his  goods,  what 
is  the  duty  ^ 

i/(jo  V.  Xewboldy  9  Ex.  802,  was  a  case  in  which  the 
ent  was  due  to  the  plaintiff's  own  negligence  after  she 
lerself  called  the  driver's  attention  to  the  unsafe  con- 
1  of  the  cart.  She  took  the  risk  herself,  being  fully 
sed  of  it,  and  she  could  not  complain  that  the 
idant's   servant    had    not    warned    her  of  its  unsafe 
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condition.  In  that  case,  I  think,  the  servant  was  not 
acting  within  the  scope  of  his  employment  in  permitting 
the  plaintiff  to  be  carried  in  the  master's  vehicle,  fit  only 
for  carrying  the  articles,  and  therefore  the  master  could 
not  have  been  charged  with  a  duty  towards  her  in  not 
providing  a  safer  conveyance. 

Then  there  are  cases  of  guests,  who  are  apparently 
bare  licensees,  such  as  Southcote  v.  Stanley,  1  H.  &  N., 
249.  These  cases  appear  to  proceed  upon  the  principle 
that  the  guest  becomes  a  raemler  of  the  establishment, 
taking  the  family  and  servants  as  he  finds  them  as  well  as 
the  premises.  The  principle  is  better  known  in  its 
application  to  injury  from  negligence  of  a  fellow  servant 
in  the  course  of  their  common  employment.  It  is  a  prin- 
ciple which  was  somewhat  arbitrarily  adopted  and  stands 
by   itself.     In  Southcote  v.  Stanley,  Pollock,  C.  B.,  said  : 

"  The  reason  for  the  rule  is  that  the  servant  undertakes  to 
run  all  the  ordinary  risks  of  service,  including  those 
arising  from  the  negligence  of  his  fellow  servants.  The 
rule  applies  also  to  all  the  members  of  a  domestic  establish- 
ment, so  that  the  master  is  not  in  general  liable  to  a 
servant  for  an  injury  resulting  from  the  negligence  of  a 
fellow  servant;  neither  can  one  servant  maintain  an 
action  against  another  for  negligence<whilst  engaged  in 
their  common  employment.  Tlie  same  principle  applies  to 
a  visitor  at  a  house ;  whilst  he  remains  there  he  is  in  the 
same  position  as  any  other  member  of  the  establishment, 
so  far  as  regards  the  negligence  of  the  master  or  his 
servants,  and  he  must  take  his  chance  with  the  rest." 

In  Blackmore  v.  Toronto  Street  Raihvay  Co.,  38 
U.  C.  R.,  172,  the  news  boy  on  the  street  car  was  injured 
through  a  defective  step,  or  rather  no  step,  on  the  front 
platform  of  the  car.  Apparently  he  had  gone  through  the 
car  and  stepped  sideways  behind  the  driver  to  that  side  of 
the  car  and  suddenly  fell  off.  He  did  not  turn  as  if  he 
meant  to  get  off.  Because  he  was  a  licensee  there  was  no 
recover}'.  But  I  think  it  was  the  usual  case  of  defective 
premises,  no  charge  after  he  got  on,  and  the  company  not 
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having  reason  to  expect  newsboys  taking  that  course, 
the  driver  Would  not  expect  him  to  get  off  there.  The 
p6int  was  not  made  that  the  driver  had  a  chance  to  warn 
him  of  the  defect,  and  that  is  all  he  could  do.  But 
Haggart}%  C.  J.,  p.,  209,  said  : 

**  If  the  deceased  were  only  in  the  street  car  on 
sufferance,  or  b}'  permission,  not  as  a  passenger  but  merely 
to  ply  his  trade  of  selling  papers,  then  I  think  the 
company  would  be  liable  to  him  as  the  ordinary  passenger 
for  any  injury  caused  by  reckless  driving  or  negligent 
management  of  the  car.  ...  It  seems  to  me,  w^ith  great 
deference,  that  in  the  court  below  the  distinction  has  not 
been  sufficiently  pressed  between  an  injury  arising  from 
such  a  defect  as  the  want  of  a  step  and  an  injury  from 
careless  driving  or  any  other  negligence  in  the  act  of 
carrying." 

The  case  of  Jones  v.  Foley,  (1891),  Q.  B.,  730,  was 
relied  upon. 

That  was  an  action  of  trespass  for  an  injury  to 
furniture.  The  defendant,  in  a  case,  in  which  the  plaintiff 
her  tenant  was  overholding,  sent  a  builder  to  commence 
the  work  of  pulling  the  house  down  in  order  to  rebuild. 
Day,  J.,  says  : 

"  In  the  course  of  the  removal  of  the  roof  portions  of 
the  roof  unavoidably  fell  into  the  bedroom  below  and 
damaged  some  of  the  furniture.  But  that  did  not  give  the 
plaintiff  any  cause  of  action.  The  defendant  was  perfectly 
justified  in  doing  what  she  d  d.  The  plaintiff  had  no 
right  whatever  to  be  in  the  house.  He  was  a  trespasser. 
Any  injury  that  happened  to  his  furniture  was  not  due  to 
any  unlawful  act  of  the  defendant  but  was  the  result  of 
his  own  obstinacy  in  unlawfully  insisting  upon  remaining 
where  he  was,  and  he  must  put  up  with  the  consequences. 
The  defendant  did  not  purposely  damage  the  goods.'* 

That  case  is  but  a  carrying  out  of  the  well  established 
that  the  owner  of  a  house  can  exercise  the  right  of 

ing  it  down  notwithstanding  a  trespasser  is  in   it,  at 

;  after  notice.  Bnrlinij  v.  Read,  11  Q.  B.,  904.  And 
also  remove  a  trespasser's  goods,  doing  no  unnecessary 

age,  as  the  form  of  the  plea  shows,  2  Ch.  PI.,  712.     He 
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is  not  relieved  from  the  necessity  of  exercising  care  in  so 
doing.  If  he  had  not  the  right  to  tear  it  down  he  would 
not  have  the  rights  of  ownership  ;  he  would  not  be  able  to 
use  his  own  property  at  all — the  maxim  only  requires  that 
he  should  use  it  in  such  a  way  as  not  to  injure  others.  He 
could  only  have  avoided  the  injury  by  desisting  from 
tearing  down  the  building,  and  that  would  have  infringed 
his  right  as  an  owner.     BroonCa  Legal  Maxims,  282. 

Other  than  the  ease  of  Heaven  v.  Pender,  supra,  and 
the  dictum  referred  to,  I  do  not  know  that  there  is  any 
direct  authority  supporting  the  point  I  am  endeavouring 
to  make. 

There  is  one  case,  but  it  is  only  in  point  if  the  servants 
of  the  defendant,  the  wharf  owner,  were  aware  of  the 
plaintiff  passing,  or  had  reason,  from  the  fretfuency  of 
persons  passing,  to  expect  him  to  pass. 

In  Gallagher  v.  Humphrey,  6  L.  T.  N.  S.,  685,  wlieu 
the  plaintiff,  who  had  merely  permission  to  pass  along  a 
private  way,  was  injured  by  a  bag  of  sugar  falling  upon 
him,  the  chain  by  which  it  was  suspended  in  lowering 
having,  broken  through  negligent  management,  Cockburn 
C.  J.,  said  : 

"The  plaintiff  took  the  permission  to  use  the  way 
subject  to  a  certain  amount  of  risk  and  danger,  but  the 
case  assumes  a  different  aspect  when  the  negligence  of  the 
defendant — for  the  negligence  of  his  servants  is  his — is 
added  to  that  risk  and  danger." 

3.  In  my  opinion  there  was  evidence  to  justify  the 
finding  of  the  jury  that  the  acts  of  the  workman  were 
done  in  regard  to  a  matter  within  the  scope  of  his  authority. 

4.  I  also  think  that  the  evidence  is  convincing  that 
it  was  Moore  who  left  the  tap  open.  It  is  important  that, 
on  the  very  next  day  after  the  accident  happened,  when 
the  affair  was  fresh  in  the  memory  of  the  witnesses,  there 
was  an  informal  investigation.  Moore  not  only  admits 
turning  on  the  tap  in  the  afternoon,  bat  Anderson,  the 
other  workman,  saw  him  turn  it  on.     And  Moore  says  the 
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water  was  nob  then  running.  At  the  investigation,  as  at 
the  trial,  Moore  could  not  say  whether  he  turned  it  back 
or  not.     He  says  : 

"  I  won*t  be  certain  whether  I  turned  it  back.  .  .  I 
am  not  sure  whether  I  turned  it  back  or  not." 

And  it  is  plausible,  to  many  who  use  taps,  that  not 
iinding  the  water  on  he  would  leave  it  until  the  noise  of 
the  water  itself  notified  him  that  it  was  running. 

Then  there  is  a  certain  amount  of  evidence  tending  to 
exclude  the  notion  of  others  going  up  to  that  flat  and 
turning  it  on.  Those  in  the  building  were  all  witnessea 
There  was  a  key  to  the  street  door,  leading  to  that  room, 
and  it  was  locked  at  a  certain  hour,  and  the  condition  of 
the  steps  and  room  from  plaster  would  be  a  hindrance. 
That  matter  is  one  for  a  jury  and  I  am  disposed  to  think 
it  was  not  seriously  questioned  that  Moore  left  the  tap 
open. 

I  think  the  defendant's  application  should  be  dismissed 
with  costs. 

In  regard  to  the  plaintift^s  application,  I  think,  after 
reading  over  the  statements  of  the  damage  to  the  goods, 
that  there  is  no  ground  for  disturbing  the  finding  of  the 
jury  as  to  the  amount  of  damages. 

The  application  of  the  plaintiff  will  also  be  dismissed 
with  costs. 

New  trial  ordered. 
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HOLESWORTH  ^•.  FiTCH   E?  AL.  I 

I 


Before  Townshbnd,  J.,  Graham,  E.  J.,  and  Eraser,  J. 

Land — Adjoining  owners--;- Boundary  line —  Verbal  agreement  to  change — 
Adverse  possession — Statute  of  Limitations — Equitable  rights. 

The  predecessors  in  title  of  plaintiff  and  defendant,  for  the  purpose  of 
"squaring^"  their  respective  lots  of  land,  entered  into  a  verbal 
agreement  to  make  a  change  in  the  direction  of  the  boundary  line 
between  them,  and  to  exchange  the  triangular  pieces  of  land  lying 
between  the  old  line  and  the  new.  The  arrangement  so  entered 
into  was  completed  by  the  erection  of  a  new  fence  on  the  substituted 
line,  and  by  the  making  of  improvements. 

By  an  inadvertence  in  drawing  plaintiff's  deed,  the  original  instead  of 
the  amended  description  was  followed. 

Held^  that  both  plaintiff  and  defendants  were  bound  by  the  arrange- 
ment entered  into  by  their  predecessors  in  title;  that  defendants  had 
acquired  equitable  rights  which  the  Court  would  protest,  and  that, 
irrespective  of  the  statute  of  limitations,  the  fact  that,  atthe  time  o 
the  conveyance  to  plaintiff,  the  land  claimed  was  in  the  adverse 
possession  of  another  party,  was  sufficient  to  prevent  her  from 
recovering. 

This  was  an  appeal  from  the  judgment  of  McDonald, 
C.  J.,  in  favor  of  plaintiff  in  an  action  to  recover  the  pos- 
session of  land  alleged  to  be  wrongfully  withheld  by 
defendants.  The  following  "was  the  judgment  appealed 
from : 

This  action  arose  out  of  a  dispute  between  the  pro- 
prietors of  land  situate  at  Shubenacadie,  as  to  the  line 
dividing  their  respective  properties.  The  pleadings  in  the 
cause  set  out  the  plaintiffs  title  in  paragraph  1  of  her 
statement  of  claim  with  a  detailed  statement  of  the  docu- 
mentary title  from  the  28th  June,  1877,  to  the  date  of  the 
conveyance  to  the  plaintiff,  and  in  paragraph  6  of  the 
plaintiffs  claim  she  alleges  that  the  defendant  illegally 
retained  a  portion  of  the  property  set  out  in  the  first  para- 
graph of  the  statement  of  claim,  which  latter  is  specifically 
described  in  the  6th  paragraph.  To  this  complaint  the 
defendants  plead— (1)  not  possessed.  (2)  that  a  former 
proprietor,  one  William  F.  Meek,  under  and  through  whom 
the  plaintiff  claims,  and  John  E.  Fitch,  through  whom  the 
defendant  s  hold,  agi'eed  upon  and  settled  the  boundaries 
between  the  lands  now  in  possession  of  the  defendants,  and 
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the  lands  described  iu  paragraph  6  of  the  stiatement  of 
claim,  and  that  the  lands  described  in.  paragraph  6  were 
then  determined  by  the  said  Meek  and  Fitch,  and  the  said 
lands  have  ever  since  been  in  the  peaceable  and  undis- 
turbed possession  of  the  said  John  E.  Fitch  and  the 
defendants,  and  the  defendants  plead  that  the  said  John  E. 
Fitch,  on  the  faith  of  the  agreement  above  stated,  made 
valuable  improvements  on  the  said  land,  to  the  knowledge 
of  and  without  objection  by  the  said  Meek  or  those  hold- 
ing under  him.  The  defendants  also  plead  that  the 
plaintiff's  claim  is  barred  by  the  Statute  of  Limitations. 
There  was  no  question  at  the  trial  as  to  the  title  to  any  of 
the  lands  set  out  in  the  plaintift*'s  statement  of  claim, 
except  the  piece  described  in  the  Oth  paragraph  thereof, 
and  that  described  in  the  deed  referred  to  in  the 
defence.  So  far  as  I  can  gather  from  the  facts  proved  at 
the  trial,  there  was  no  dispute  as  to  the  true  position  of 
the  dividing  line  between  these  properties  when  William 
Meek,  above  referred  to,  was  proprietor  of  the  plaintifTa 
lot  from  1877,  the  date  of  his  deed,  till  1887,  when  he  sold 
to  one  McHeffey,  and  tliere  is  no  pretense  for  saying  that 
any  new  line  between  the  paities  was  established  or 
agreed  upon  as  In  rectification  of  an  erroneous  or  disputed 
line.  So  far  from  that,  it  appears  very  clearly,  I  think, 
from  the  evidence  of  Meek,  w^ho  w^as  called  by  the  defend- 
ants, that  what  the  parties  intended  to  do,  and  all  they 
intended  to  do,  was  to  exchange  a  piece  of  land  which 
admittedly  belonged  to  Meek,  the  land  now  in  dispute,  for 
another  triangular  piece  of  land  between  the  two  properties 
near  the  highway,  and  admittedly  belonging. to  Fitdi,  and 
was,  as  Meek  says,  intended  to  square  the  lots. .  There 
was,  therefore,  no  intention  between  these  people  to  rectify 
an  admitted  error  or  irregularity  in  the  line  between  them. 
Nor  was  there  any  conveyance  or  agreement  in  writing 
with  relation  to  their  alleged  exchange  of  lots.  Meek,  who 
is  the  strongest  witness  for  the  defendant,  say^s :  *  In  sell- 
"  ing  to  McHefley,  I  did  not  sell  according  to  the  land  I 
''  had.  I  sold  it  as  the  old  deeds  described  it  If  you  run 
iiccording  to  the  deeds,  you  would  run .  down  into  Mrs. 
itch's  garden."  Meek  further  says  :  "  This  .agreement  I 
ade  with  Fitch  was  after  he  took  possession  of  the  pro- 
:rty.  It  was  after  1884.  I  think  it  was  in  1886  when  I 
ft  the  property." 
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It  appears,  therefore,  beyond  question,  that  the  line 
between  the  respective  properties,  when  Meek  purchased 
from  the  Catholic  Episcopal  Corporation,  and  at  the  time  he 
sold  it  to  McHeffey,  was  that  described  in  the  old  deeds  and 
shown  on  the  plan,  used  at  the  trial,  as  the  red 
line  from  the  plaintiffs  corner,  and  running  north  10 
deg^rees  west  to  the  corner  marked  165  on  that  plan. 

I  am,  therefore,  of  opinion  that  the  plaintiff's  title  was 
made  out,  that  this  title  has  not  been  affected  by  any 
negotiation  for  exchange  between  Meek  and  Fitch,  and 
tliat  tlie  plea  of  the  Statute  of  Lianitations  also  fails.  The 
plaintiff*  therefore,  is,  in  my  opinion,  entitled  to  recover, 
and  there  will  be  judgment  for  her  on  the  claim  and 
counterclaim  with  costs. 

1904,  March  24th.  H.  McIaneH  and  H.  Mellish,  K.  C,  in 
suppoi-t  of  appeal.  Plaintiff's  predecessor  was  not  in 
possession  when  the  deed  was  given.  Plaintiff  is  bound  by 
the  acts  of  her  predecessors  in  title,  wlio  put  defendant  in 
possession  and  pennitttd  him  to  improve  the  land  in  dis- 
pute. If  this  was  nure  license,  it  is  license  coupled  with 
an  interest  and  is  therefore  irrevocable.  There  is  a  con- 
fusi(m  of  boundaries  here,  and,  in  the  event  of  our  not  suc- 
ceeding in  our  main  contention,  commissioners  should  be 
appointed  to  determine  the  boundaries.  Hunt  on  Boun- 
daries p.  2-12. 

F.  A.  Luiirence,  K.  C.  and  W.  M.  Christie,  contra. — 
These  parties  are  in  mider  us  and  therefore  cannot  dispute 
our  title.  There  was  no  disseisin.  The  possession  was 
not  adverse.  Danzlgev  \,  Boyd,  120  N.  Y.,  628.  If  the 
agi-eement  between  Meek  and  Fitch  is  to  hold  good  as  to  one 
lot  it  must  hold  good  as  to  the  other.  Dickinson  v. 
Barrill,  L.  R.,  1  E({.,  337  ;  Jackson  v.  Sj)car,  7  Wend., 
401  ;  Wanhhitrn  on  Real  Property,  s.,  11)50.  Fitcli  was 
not  a  desseisor  because  he  did  not  go  in  vvroiigruUy. 
Fitch  knowing  all  the  facts,  there  can  be  no  estoppel.  11 
10 — K.  S.  R,  37 
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E7ig.  Riding  Cdses,  p.  103.     Brant  v.  Virginia  Coal  Co, 
93  U.  S.,  330. 

H.  Mclnnes,  in  reply. 

1904,  March  16th.  Townshend,  J.— The  plaintiff,  and 
defendants  are  adjoining  proprietors  of  land  ^t  Shuben- 
acadie.  The  division  line  between  their  respective  pro- 
perties originally  ran  in  a  diagonal  direction  from  the 
main  post  road.  As  a  consequence,  the  triangular  piece  of 
land  now  claimed  by  plaintiff  extended  in  rear  of  defendants* 
buildings,  and  the  defendants  had  a  smaller  triangular  piece 
at  the  road,  and  a  small  piece  in  rear  of  plaintiff's  lot.  A 
mutual  arrangement,  or  agreement  was  entered  into  by 
their  predecessors  in  title,  but  was  not  put  in  writing,  by 
which  tlie  division  line  was  made  at  right  angles  to  the 
road  to  the  rear,  thus  throwing  on  defendants'  side  the 
triangular  piece  claimed  by  plaintiff  in  this  action,  and 
giving  to  the  plaintiff  the  small  pieces  at  the  road,  and  in 
the  rear.  A  mutual  exchange  of  portions  of  their  lands 
-was  thus  made,  and  their  respective  predecessors  and  the 
present  owners  have  occupied,  and  enjoyed  the  lands,  so 
exchanged,  as  their  own  up  to  the  commencement  of  this 
action. 

The  plaintiff  purchased  from  James  A.  McHeffey  and 
got  a  deed  on  13th.  August,  1895.  McHeffey  purchased 
from  William  F.  Meek,  receiving  his  deed  on  the  2nd. 
Sept.,  1887.  Meek  bought  from  the  Roman  Catholic 
Episcopal  Corporation,  and  received  his  deed,  28th.  June, 
1877.  All  the  grantors  occupied  the  property  during  the 
period  of  their  ownership.  Meek,  and  McHeffey  were  both 
witnesses  at  the  trial.  The  defendants  are  trustees  under 
the  will  of  John  E.  Fitch,  deceased.  The  description  in 
the  various  deeds  under  which  plaintiff  claims  title  conveys 
to  her  the  triangular  piece  in  dispute,  but  none  of  the 
grantees  after  Meek  were  at  any  time  in  possession  of  it, 
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Bor  did  they  make  any  claim  to  the  ownership  of  ft — in 
fact  there  is  no  doubt,  under  the  evidence,  that  Fitch,  and 
the  defendants  went  into  possession,  and  remained  in 
possession  from  the  time  Meek  was  owner  until  the  present. 
The  explanation  of  the  piece  being  included  in  plaintifTs 
deed  is  that,  in  writing  it,  the  description  in  the  old  deeds 
was  followed,  but,  as  is  proved,  without  any  intention  on 
the  part  of  the  grantor  to  convey  this  piece  of  land  which 
he  had  at  no  time  claimed  or  occupied.  On  the  part  of 
the  plaintiff  the  Statute  of  Frauds  is  pleaded,  and  on  the 
part  of  the  defendants  the  Statute  of  Limitations  is  set  up. 
The  evidence  of  the  agi'eeraent,  as  well  as  Fitch's  con- 
tinuous, and  notorious  occupation,  from  at  least  1876  until 
the  present  time,  is  very  complete.  Meek  says  he  went 
into  possession  of  the  land  now  occupied  by  plaintiff  in 
1876,  and  got  his  deed  in  1877.  He  says,  speaking  of 
the  division  fence  as  defendants  claim  : 

"  I  think  the  fence  is  on  the  same  line.  .  .  . 
There  was  a  fence  extending  from  the  comer  of  Fitch's 
propei-ty  down  until  it  meets  the  upper  corner  of 
my  line — that  fence  for  a  short  distance  was  a  high 
picket  fence  to  a  small  building ;  at  lower  end  it  was 
a  post  fence  with  rails.  If  my  fence  was  on  the  real  line 
it  would  run  behind  Fitch's  house  down  into  his  garden. 
Fitch  and  I  agi*eed  to  lexve  it  as  it  was  there,  and  he  was 
to  give  me  the  full  front. — That  would  square  our 
lots.  That  agreement  was  in  1878  or  1879.  We 
were  in  possession  after  that  agreement  of  these 
respective  corners.  ...  I  ran  it  off*  to  make  it  a  s(]uar(i 
lot— that  was  in  1878  or  1879.  After  that  I  put  the 
fences  as  they  are  now,  and  I  occupied  it  as  it  is  now  until 
I  sold  it  to  McHeffey.  .  .  .  When  I  purchased  from 
the  Archbishop  the  fences  were  the  same  as  now  except 
the  change  in  fence  at  the  rear  to  scjuare  the  lot.  .  .  If 
you  run  according  to  the  deeds  you  would  run  down  into 
Mr.  Fitch's  garden.  The  fence  was  never  on  that  line 
after  I  t6ok  possession." 

McHeffey  says:  "Got  my  deed  in  1887;  lived  on 
the  property  from  time  I  bought  until  1895.  I  know 
the    fence  now    between    the    Fitch    property    and  the 
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Holesworth  property.  During  the  time  I  occupied 
the  Holesworth  property,  the  fences  were  in  the  same 
position  as  tliey  are  now.  .  .  .  During  all  the  time  I 
was  in  possession  of  the  hotel  property,  Mr.  Fitch  was  in 
possession  of  the  property  to  the  east  and  north." 

He  further  swears  that  he  pointed  out  these  boundaries 
at  the  time  he  sold,  to  Mrs.  Holesworth  and  her  agent  Mr. 
King,  as  the  property  he  was  to  convey  to  her. 

Mrs.  Jean  McKenzie,  daughter  of  the  former  proprietor 
of  the  Fitch  property,  says  : 

"I  lived  with  my  father  on  the  property.  I  went 
there  about  1807  or  1808 ;  was  married  from  there;  lived 
there  many  years,  and  have  often  visited  there  since. 
From  fear  of  house  the  line  came  straight  along  as  it  at 
present  exists,  but  I  believe  it  i.«  further  back  now  ;  it  was 
a  long  distance  back  of  tlie  barn.  It  ran  further  back 
than  the  present  Imrn.  We  had  a  large  garden.  ...  I 
know  that  the  fence  my  father  put  up  was  there  in  1 874^ 
and  I  tliink  I  can  go  further  than  1874  ;  4  or  5  years  more.'* 

To  meet  tliis  there  are  two  witnesses  for  the  plaintiff, 
James  McKenzie,  and  Daniel  Ryan,  as  to  the  location  of 
the  division  fence.     McKenzie  says  : 

"  I  don't  think  the  presi^nt  fence  is  in  the  same  place 
as  the  old  one.  The  latter  had  a  more  northerly  direction 
into  tlie  Fenton  field  than  the  present  one.  ...  I  don't 
know  much,  if  anything,  about  these  lines  since  1882  or 
1888."     Ryan  says: 

"  Lived  on  what  is  now  called  Fitch's  at  Shubenacadie 
eightt.'en  years  ago,  about  soutli-east  of  the  Holesworth 
property,  tlie  adjoining  property.  .  .  .  Lived  on  the 
propcu'ty  from  December  until  May  when  I  gave  it  up.  .  . 
ileek  then  occupied  the  Holesworth  property.  ...  I 
have  lately  stM'u  the  fence  between  Mrs.  Holesworth,  and 
^Ir.  Fitch.  It  runs  in  a  different  direction  from  the  other 
fence  ;  it  runs  north  or  north-west.  If  the  old  fence  was 
there  now  it  would  run  across  the  Fitch  property.  The 
old  fence,  I  should  say,  would  about  touch  the  stake  there 
now.  The  fenc(»  now  between  plaintiff' and  defendant  was 
not  there  when  I  occupied  the  property." 

(July  one  (lut^stion  is  asked  this  witness  on  cross-exami- 
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tiation,  "  I  did  not  see  the  stake  wlien  I  was  there."  Neither 
of  these  witnesses  was  in  as  good  a  position  to  testify  as  to 
the  location  of  the  fence  as  those  wlio  testified  on  behalf  of 
defendants,  and  the  mere  perusal  of  the  whole  evidence 
shows  that  it  is  so  inconsistent  with  the  facts  as  to  be 
wholly  unreliable.  We  know  that  the  garden,  the  ice- 
house, and  the  barn  were  on  this  line  at  the  time  they 
speak  of,  and  w^e  have  the  evidence  of  Meek,  the  owner,  of 
the  agreement  made  years  before,  and  actually  carried  out 
by  the  occupation  of  the  respective  owners  at  the  time. 
McKenzie's  evidence  is  very  weak,  and  I  t^hould  look  on 
Ryan's  as  very  unreliable. 

Then  Mrs.  Holes  worth  says  : 

"  The  stable  built  close  up  to  the  line  fence  was  there 
when  I  bought  the  property.  The  barn  or  stable,  and  the 
ice-house  were  there  when  I  bought  the  property  where 
they  now  stand.  The  fence  between  myself,  and  Mr.  Fitch 
was  there  when  I  went  there." 

In  my  opinion  there  is  very  complete  evidence  of  pos- 
session, and  occupation  of  the  lot  claimed  by  defendants, 
and  their  predeccvssors,  for  a  period  of  over  twenty  years. 
But,  if  this  were  not  so,  and  the  occupation  fell  short  of 
twenty  years,  the  plaintiff  could  not  succeed  in  this  action. 
In  the  first  place,  although  contained  in  the  descrij)tion  in 
her  deed,  at  the  time  she  purchased  the  grantor  was  not 
in  the  possession  of  it,  and  it  was  then,  and  had  for  years 
preceding  been,  in  the  occupation  of  the  defendants  and 
their  predecassors,  claiming  and  using  it  as  their  own  under 
the  terms  of  the  agi-eement  proved,  which  was  in  all 
respects  valid.  The  Statute  of  Frauds  does  not  affect  the 
situation,  as  the  terms  of  the  agreement  were  fully  i)er- 
formed  by  both  parties  to  it ;  and  valuable  improvements 
made. 

The  Court  will  protect  the  equitable  rights  gaint/d  by 
the  defendants,  and  not  permit  the  plaintiff,  in  violation  of 
the  a^eement  raaide  and  acted  on,  to  disturb  the  defendants 
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in  their  occupation  of  the  land.  The  plaintiff  contended 
that  the  occupation  of  defendants  was  permissive,  and  not 
adverse  to  her  rights.  The  evidence  does  not  warrant 
any  such  inference.  On  the  contrary,  the  defendants* 
occupation,  at  least  from  the  time  of  the  agreement,  waa 
adverse  to  the  plaintiff  and  her  predecessors,  that  is  to 
say,  it  was  an  occupation  as  owners  in  their  own  right. 

There  is,  however,  another  ground  in  law  equally 
cogent.  Under  the  decisions  of  our  own  Court  even 
when  contained  in  the  deed,  no  title  passed  of  this  piece  of 
land  to  plaintiff  when  in  the  adverse  occupation  of  another. 
It  is  unnecessary  to  discuss  the  reasons  for  this  rule  of  law 
which  will  be  found  in  numerous  cases,  both  in  our  Court, 
and  in  England.  Wd^  Mayette  v.  Hubert,  2  Thomson,  450. 
There  is  the  further  consideration  that  McHeffey,  when 
selling  to  the  plaintiff,  pointed  out  the  bound^^^ies  as 
claimed  by  the  defendant,  and  did  not  pretend  to  sell  this 
portion  to  her,  or  to  put  her  into  possession  of  it. 

For  like  reasons  I  am  of  opinion  the  defendants  cannot 
succeed  in  their  counterclaim.  The  piece  of  land  claimed 
by  them  was  given  and  accepted  in  exchange,  and,  so  far 
as  it  was  necessary  for  the  plaintiff  and  her  predecessors, 
it  was  continually  occupieJ,  and  enjoyed  by  them.  Vide 
Bell  V.  Can'ufher.%  8  N.  S.  R.  1. 

Tile  leanKid  Chit'f  Justice,  on  these  facts,  held  the 
plaintiffentitlt'd  to  recovxT  on  hor  claim,  and  on  the  counter- 
claim. In  my  opinion  he  was  wrong,  and  defendants' 
a])p('al  must  be  allowed  with  costs  ;  and  their  appeal 
against  the  decision  on  the  counterclaim  should  be  dis- 
missed with  costs,  to  bo  si^t  off.  The  defendant,  to  have 
th(i  costs  of  the  trial  on  tlie  miin  ease,  and  plaintiff,  so  far 
"  ■  ^* ^t  costs  incurred  by  her,  on  the  counterclaim  or 

,  E.  J.— William  F.  MtH'k  and  John   E.  Fitch. 
sors  in  title  of  the  i)arti('s,  respectively  owned 
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adjoining  lots,  and  they  agreed  that  their  common  bound- 
ary line,  a  side  line  should  be  placed  more  at  right  angles 
to  the  street.  That  is,  they  agreed  to  swing  it  from  N. 
100'  W.  to  N.  SO"*  W.,  and  to  exchange  the  triangular  lots 
at  the  street  and  at  the  rear.  There  was  fencing  and 
occupation  according  to  this  adopted  line  from  that  time 
forward,  and  the  possession  has  been  open  notorious  and 
exclusive.  The  plaintiff,  in  violation  of  this  parol  agree- 
ment, entered  into  by  her  predecessor  in  title,  seeks  to  eject 
the  defendant  from  the  triangular  lot  which  her  pre- 
decessor parted  w^ith  in  the  exchange.  There  is  a  dispute 
about  the  date  of  the  agreement.  If  it  was  made  previ- 
ously to  1878  or  1879,  as  the  defendant  claims,  the  Statute 
of  Limitations  has  run. 

If  it  was  not  made  until  1886,  as  the  trial  judge  seems 
to  have  thought,  the  plaintiff  is  still  not  entitled  to  recover. 
When  Meek,  who  Iiad  entered  into  the  agreement  with 
Fitch,  made  his  deed  on  2nd  December,  1887  to  McHeftey, 
and  when  McHeffey  made  his  deed  to  the  plaintiff  on 
the  13th  of  August,  1895,  both  deeds  covering  the  lot 
according  to  the  old  boundary,  the  respective  grantors  were 
out  of  possession  of  the  triangular  lot  claimed  in  this 
action,  and  another  was  holding  it  adversely.  It  was  the 
conveyance  of  a  pretended  title.  The  plaintiff,  according 
to  the  decisions  of  this  court,  cannot,  certainly  in  her  own 
name,  recover  the  land.  Mxyette  v.  Htvhert,  2.  Thorn,  420; 
Wfieelock  v.  Marrison,  7  N.  S.  R.,  332  ;  Doe,  d.  Thompson 
v.  Barnes,  Berton  (N.  B.),  426  ;  3  Washhunie,  a,  2216, 
It  was  contended  that  there  was  not  in  this  case  a  disseisin, 
that  there  must  be  some  wrongful  or  forcible  taking  of 
possession. 

This  is  said  in  Doe,  d.  Thompson  v.  Barnes,  quoting  Coke: 

*'  A  disseisin  is  where  one  entering,  enters  intending  to 
usurp  the  passession  and  to  oust  another  of  the  freehold. 
If  the  entry  is  made  without  an  intent  to  claim  the  free- 
hold, it  will  be  a  bare  trespass." 
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In  Broum  v.  King,  5  Metcalf,  173,  this  part  of 
the  reporters  note  is  apposite  : 

"  But  if  on  such  agreement  (of  sale)  the  consideration 
is  paid  and  the  owner  consents  that  the  buyer  may  enter 
and  hold  the  land  as  his  own,  and  the  delay  in  giving  a 
deed  is  by  accident  or  mistake,  or  because  a  deed  cannot  be 
immediately  procured,  etc.,  and  the  buyer  thereupon  enters 
into  possession,  such  entry  and  possessoin  are  not  to  be 
deemed  subordinate  to  the  title  of  the  owner,  but  as 
adverse  and  a  disseisin." 

I  refer  also  to  Bryan  v.  At  water,  5  Am.  Dec.  139 :  3 
Washbitrne,  ss.,  1449-1955.  I  think  that  the  plaintiff's 
claim  should  be  dismissed  with  costs. 

The  defendant  apparently  only  set  up  a  counter  claim 
with  a  view  to  recovering  the  other  triangular  lot 
exchanged  if  the  phxintiff  recovered  in  this  action. 

I  am  not  sure  whether  the  condition  of  the  pleadings 
will  admit  of  it,  but  this  parol  agreement  to  exchange  lota 
has  been  executed,  and  I  have  no  doubt  that  the  parties 
respectively  should  be  restrained  from  setting  up  the  legal 
c  )nveyances  at  variance  with  the  parol  agreement.  As  the 
matter  was  discussed  at  the  hearing,  there  is  no  objec- 
tion to  amend  the  pleadings  accordingly.  The  counter- 
claim also  will  be  dismissed.  The  defendants  will  have  the 
costs  of  the  appeal. 

Fraser,  J. — This  is  an  action  of  ejectment,  claiming 
posst'ssion  of  certain  hinds  and  premises  situate  at  Shuben- 
acadie,  in  the  county  of  Hants.  The  judgment  was  in 
favor  of  tlie  plaiiititt'.  The  j)laintiff  claimed  title  by  deeds 
cov'tring  th(i  area  in  (juestion.  The  defendant  pleaded 
that  one  William  F.  Meek,  through  whom  the  plaintiff 
claimed  title,  who  was  the  owner  in  fee,  agreed  with  John 
E.  Fitch,  tlie  defendants  testator,  (m  and  settled  the  bound - 
ari(\s  lH.*tweeii  the  lands  in  possession  of  the  plaintiff  herein 
and  the  lands  now  held  by  the  def(*ndant,  and  that  the 
lands  described  in  the  statement  of  claim  were  then  deter- 
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mined  by  the  said  Meek  and  Fitch,  and  have,  ever  since  the 
time  the  boundaries  were  so  settled,  been  in  the  peaceable 
possession  of  the  plaintiff  and  defendant  and  their  pre- 
decessors in  title.'  That  the  said  Fitch,  on  the  faith  of  the 
said  agi*eemeut,  improved  such  lands,  to  the  knowledge  of 
Meek  and  his  successors  in  title,  including  the  plaintifi^ 
without  any  objection,  and  that  the  plaintiff  is  estopped 
by  such  conduct  from  asserting  any  claim  thereto. 

It  is  shown  that  such  an  agreement  was  made,  and  that 
a  straight  line  was  dra^'n  from  the  Truro  road  to  the  rear 
of  the  lots  now  occupied  by  the  plaintiff  and  defendant, 
and  that,  by  this  line.  Fitch  took  possession  of  the  land  now 
claimed  by  the  plaintiff,  while  Meek  took  passession  of  part 
of  the  land  then  owned  by  Fitch,  and  that  they,  and  all 
parties  claiming  under  them,  including  the  parties  to  this 
action,  have  since  held  the  lands  so  divided.  The  line  waa 
drawn  to  square  the  lots.  This  possession  has  been  open, 
notorious  and  undisturbed.  Until  this  suit  was  begun, 
or,  at  n^ost,  until  a  very  short  time  before,  all  parties  inter- 
ested acted  as  if  this  line  was  the  correct  boundary  of  their 
respective  properties.  The  agi*eement  is  not  denied,  but  it- 
is  claimed  that  it  was  agreed  upon  less  that  twenty  yeara 
before  action  brought,  and  that  there  was  no  disseisin  of 
the  plaintiff's  rights.  If  the  agreement  was  made  twenty 
years  previous  to  bringing  the  action,  and  all  the  parties  in 
daily  view  held  by  and  occupied  by  it,  the  properties  were 
exchanged  as  fully  and  effectually  as  if  deeds  had  passed 
between  them.  It  is  not  denied  that  the  agreenient  was 
made  between  Meek  and  Fitch,  but  the  plaintiff  contends 
it  was  entered  into  in  1884,  and  that  it  was  then  tluit  both 
parties  began  to  hold  under  it.  I  think  the  line  was  in 
existence  previous  to  that  date,  although  there  mi^^lit  have* 
been  some  conversation  about  it  betwet^n  Meek  and  Fitch 
at  that  time,  and  that  the  parties  to  this  action,  hotli  by 
themselves  and  their  predecessors,  have  continuously  liel  J 
by  the  straight  line  for  more  than  twenty  years  previous  ta 
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the  date  of  taking  proceedings.  Even  assuming  that  the 
agreement  was  made  in  1884,  I  am  satisfied  that  at  the 
time  McHetfey  sold  the  land  to  the  plaintiff,  the  defendant 
was  in  full,  open  and  undisturbed  possession  of  the  lands 
claimed,  and  that  he  pointed  out  the  line  claimed  by  the 
defendants  as  the  correct  one  between  the  parties  to  this 
action,  and  the  one  by  which  he  held.  Further,  that  he 
only  claimed  up  to  it,  and  that  he  was  not  selling  the 
plaintiif  any  land  east  of  that  line.  He  had  not  then  his 
deed,  but,  subsequently,  when  he  signed  the  conveyance 
under  which  plaintiff  claims,  the  description  in  the  old 
deed  to  Meek  was  followed.  McHeffey  could  not  make  a 
valid  conveyance  of  the  land  then  in  the  possession  of  the 
defendant.  For  eighteen  years  or  more  plaintiff  does  not 
pretend  that  she,  or  those  through  whom  she  claims,  had 
possession ;  nor  is  it  denied  that  the  defendants  and 
those  through  whom  she  claims,  had  unquestioned  pos- 
session. In  Woodbury  v.  Gates  et  at,  2  Thom,  255,  it  was 
decided^by  this  court  that,  when  the  owners  of  adjoining 
lots  of  lands  agree  to  abide  by  a  certain  boundary  between 
them,  though  that  boundary  may  be  inconsistent  with  their 
documentary  title,  their  agreement  will  bind  them,  and  pre- 
clude them  from  setting  up  any  other  boundary.  After- 
wards, in  Davitioii  v.  Kinsnutn,  James'  Reports,  page  1, 
this  case  was  approved  and  the  same  principle  affirmed- 
Halliburton,  C.  J.,  says  : 

"  The  principle  has  been  upheld  in  this  court  as  long  as 
my  memory  extends,  and  had  it  not  been  so  upheld,  the 
conse(juences  would  have  been    most    mischievous." 

Tlie  principle  he  refers  to  was  the  decision  in  Wood- 
biivy  V.  Gif.tcs.  DjsBanvs,  J.,  c  )ncurring  with  the  Chief 
Justice,  says  : 

"  It  is  a  principle  whicli  I  i-e^rard  as  settled  in  this  court, 
that  the  owners  of  adjoiiiitig  lands  may  fix  and  establish 
their  boundaries  upon  land  which,  when  done,  shall  be 
bindiniT  even  though  the  b  )undaries  s-^  fixed  may  not  pre- 
cisely correspond  with  the  lines  in   their  patents  or  deeds." 
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I  cannot  see  that  the  quantity  of  land  exchanged,  taken 
from  or  given  to  either  party,  can  affect  the  case.  No 
fraad  was  practised  by  either  Meek  or  Fitch,  when  the  line 
was  settJed,  and  it  is  clear  the  plaintiff  had  knowledge  of 
and  ought  to  be  bound  by  their  agreement.  May  it  not 
be  urged  that  the  principles  applied  in  these  cases  have  a 
strong  bearing  on  the  present  one. 

The  defendant  counterclaimed  for  the  lands  held  by 
plaintiff  formerly  belonging  to  Fitch.  Judgment  was 
given  in  favor  of  the  plaintiff  on  this  part  of  the  case  also. 
If  the  judgment  appealed  from  was  sustained,  the  plaintiff 
could  now  hold  them,  because  the  right  to  recover  them 
would  be  barred  by  the  statute.  I  am  of  opinion  that  each 
party  is  entitled  to  the  lands  they  have  so  long  and  peace- 
ably occupied,  and  that  the  appeal  should  be  allowed  with 
costs,  and  judgement  entered  for  defendants  with  cost«  of 
action.     The  plaintiff  to  have  costs  on  the  counterclaim. 

Appeal  allowed  with  coats. 


Hart  v.  Taylor  et  al. 

Before  Townshend,  J  ,  Graham,  E.  J.,  and  MEAGHRRand  Eraser,  J  J. 

Evidence — Burden  of  proof  ^Finding  of  trial  Jud^e — RuU  as  to  adoption 
of  positive  against  negative  evidence. 

In  an  action  ag-ainst  the  drfendant  R.  D.  T  ,  as  indorser  of  certain 
promissory  notes,  the  defence  to  which  was  non-presentation  for 
payment  and  failure  to  ^ive  notice  oi  dishonor,  the  defence  was 
admitted,  but  plaintiff  relied  upon  an  admission  o{  liability  alleged 
to  have  been  made  by  defendant  in  a  conversation  respeclin)^  the 
aflfairs  of  R.  T.,  the  maker  of  the  notes.  The  trial  juiljje  found  in 
favor  of  defend  ints  contention  that  the  conversation  related  to  the 
affairs  of  R.  T.,  and  not  to  defendant's  pergonal  hability. 

Held^  that  the  case  was  one  in  which  the  burden  of  proof  rested  upon 
plaintiff,  and  there  was  no  reason  for  disturbing  the  finding  of  the 
trial  judge. 

Also,  Per  Townshrnd,  J.,  Graham,  E.  J.,  concurring,  that  the  case 
was  not  one  to  which  the  rule  in  relation  to  the  adoption  of  the 
positive  evidence  of  one  witness  against  the  negation  of  another 
could  be  properly  applied.  * 

This    was    an   action    brought    by    plaintiff    againjt 
defendants,  to  recover   an  aniouiit  claimed  for    principal 
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aid  interest  on  a  number  of  promissory  notes  made  by 
Robert  Taylor  in  his  life  time.  Defendants  were  sued  as 
executrix  and  executors  of  Robert  Taylor,  and  the  defendant 
Robert  D.  Taylor  was  sued  also  as  indorser  of  the  notes. 

The  proceedings  against  the  executrix  and  .executora 
were  stayed,  and  were  continued  against  the  defendant 
Robert  D.  Taylor  as  indorser,  alone. 

The  defendant  Robei-t  D.  ,Taylor  pleaded  denying 
presentment  for  payment  and  notice  of  dishonor. 

Phiintiff,  in  reply,  admitted  non-presentation  for  pay- 
ment and  notice  of  dishonor  and  relied  on  waiver  and 
promise  to  pay.  The  evidence  on  this  point  is  set  out 
fully  in  the  judgment  of  Townshend,  J.  This  was  an 
appeal  from  the  judgment  of  Weatherbe,  J.  in  favor  of 
defendant  as  follows  : ' 

The  claim  is  founded  not  on  the  notes  themselves  but 
on  a  verbal  admission  which  is  relied  on  as  creating  liability, 
and  a  promise  to  pay.  It  is  neceasary,  therefore,  to  consider 
the  conversations  which  took  place  between  the  pai-tiea 
I  regard  these  conversations  as  mere  negotiations  from 
beginning  to  end  ;  and  though  there  are  conflicting  accounts 
between  the  parties,  I  do  not  think  there  is  any  wilful 
intention  on  the  part  of  either  side  to  misrepresent  the 
purport  of  what  took  place,  though  the  language  may  b^ 
c<jlored  unconsciously  by  the  bias  of  tlie  parties.  The 
(juestion  for  a  judge  and  jiuy,  in  settling  an  issue  of  this 
kind,  is  to  find  out  liow  the  parties  understood  the  matter 
-  wlijit  the  inuty  understood  who  is  seeking  to  get  the 
money,  and  wliat  the  party  understood  who  is  not  in  a 
position  to  pay  it. 

With  regard  to  picknig  out  certain  words  of  the  evid- 

enc(\  and  putting  a  construction  on  tl>ose  words,  if  I  could 

understand  that  those  were  the  exact  words  that  were  used 

on  one  side,  then  I  would  be  in  a  position  where  I  would  be 

)hliged   to  decide  whether  I  Vx^lieved  the  one  or  the  other 

)arty.     But  I  think  I  am  in  tliis  fortunate  position,  with 

•egard  to  tliese  gentlemen,  th;it   I   am  not  put   in  such  a 

Dosition,  and  I  am  not  obliged  to  discredit  either.     Because 

[  do  not  think  it  was  the  intention  at  all — -I  do  not  think  it 

kVHS  the  intention  on  one  side  or  the  other,  to  seek  to  get  what 

s  called  a  technical  admission.     They  were  friend.s.      One 
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party  was  trying  to  get  his  money,  and  the  other  party 
could  not  pay  it,  and  there  was  nothing  more  than 
negotiations  to  get  a  settlement  by  which,  in  the  end,  the 
money  would  be  obtained  by  the  plaintiff.  At  any  rate 
I  am  not  convinced  that  there  was  any  admission  of  liability 
or  promise  to  pay  on  the  part  of  the  defendant,  and,  there- 
lore,  the  plaintiff  in  this  case  cannot  recover.  Judgment 
must  be  for  the  defendant. 

1904,  March  10th.  E.  P.  Allison,  in  support  of  appeal. 
The  trial  judge  not  having  discredited  either  witness,  the 
plaintiffs  affirmative  statement  must  be  accepted.  The 
trial  judge  distinctly  finds  that  the  parties  are  of  equal 
credibility.  There  are  circumstances  supporting  the 
plaintiffs  version.  Lefeunfewin  v.  Beaudoin,  28,  S.  C.  R., 
93;  The  Kinf/  v.  Stewart,  32  S.  C.  R.,  501  ;  Tylei^  v.  Mag- 
wire,  17  Wall.,  284. 

H.  MellisK  K.  C,  contra. — Under  the  circumstances  it  is 
improbable  that  the  defendant  made  4he  promise  alleged. 
The  burden  of  proof  is  on  the  plaintiff*  and,  unless  the 
evidence  preponderates  in  favor  of  the  plaintiff,  he  must 
fail. 

E.  P.  Allison,  in  reply. —  Wright  v.  Rankin,  18  Gr. 
Ch.,  629. 

1904,  March  16th.  Townshexd,  J. — This  is  an  action 
against  the  executors  of  the  last  will  and  testament  of 
Kobert  Taylor,  deceased,  as  makers,  and  against  the 
defendant  Robert  1).  Taylor  as  indorser  of  a  number  of 
promissory  notes.  As  against  the  executors  the  action 
was  stayed,  and  the  only  question  at  the  trial  was  as  to 
the  liability  of  defendant  Robert  D.  Taylor.  It  was  con- 
ceded that  neither  presentment,  nor  notice  of  dishonor 
had  been  made  or  given,  but  the  plaintiff  relied  on  waiver 
of  these  requisites,  with  full  knowledge  of  the  fact,  and 
defendants'  promise  to  pay.  The  action  was  tried  before 
Mr.  Justice  Weatherbe  with    a  jury,    and    the    learned 
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Judge,  in  his  decision  in  defendants  favor,  says,  after 
discussing  the  evidence :  "  at  any  rate  I  am  not  convinced 
that  there  was  an  admission  of  liability  or  promise  to 
pay  on  the  part  of  the  defendant,  and  therefore  the  plain- 
tiff in  this  case  cannot  recover."  From  this  decision  the 
plaintiff  appeals. 

The  admission  relied  on  by  plaintiff  was  alleged  to  be 
made  in  certain  conversations  which  took  place  between 
himself  and  defendants,  in  respect  to  the  afiairs  of  the  late 
Robert  Taylor,  particularly  one  on  Spring  Garden  Road» 
in  the  summer  of  1900.  I  give  this  conversation  in  plain- 
tiff's own  words,  "  We  were  walking  up  and  down  the 
street  for  a  considerable  time  one  evening,  discussing  his 
affairs  in  connection  with  the  business,  and  this  matter 
was  referred  to  by  him  as  one  matter  that  his  father  had 
left'him  with,  as  well  as  another  matter  of  John  Taylor, 
some  money  that  he  was  liable  for  to  John  Taylor,  and 
Mr.  R.  D.  Taylor  spoke  of  the  John  Taylor  matter  as 
being  a  hard  one  for  him,  because  he  had  no  benefit  from  it, 
but  was  liable  for  it,  whereas  the  liability  that  he  had  on 
my  notes  he  had  received  a  stock  certificate  for.  He  went 
on  to  say  that  he  could  not  do  anything  with  either  of 
these  matters  at  present,  but  that  he  was  liable  for  them, 
and  would  pay  them  just  as  soon  as  he  could.'*  The 
learned  Counsel  for  plaintiff  pointed  to  this  as  the  admis- 
sion on  which  he  relied.  The  other  alleged  conversations 
do  not  contain  anything  stronger  in  plaintiffs  favor — in 
fact  ^o  not  directly  admit  any  liability.  It  is  to  be 
observed  that  the  defendant  was  also  one  of  the  executors 
of  the  late  Robert  Taylor,  apparently  winding  up  the 
affairs  of  the  Cvstate,  and,  as  a  matter  of  course,  was  liable 
in  that  capacity.  The  'defendant  was  examined  as  a 
witness  in  his  own  behalf,  and  particularly  wuth  reference 
to  the  alleged  admission.  I  quote  his  testimony  on  that 
question  in  full : 

Q. — I  am  going  to  direct  your  attention  to  one  state- 
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mant — Mr.  Hart  says  that,  in  September,  1900,  after  your 
fathers  death,  in  conversation  with  him,  you  said  that  you 
could  do  nothing  with  either  of  these  matters,  that  is 
.referring  to  a  liability  that  you  were  on  for  your  father 
to  W.  B.  Taylor  and  also  to  himself,  that  you  could  do 
nothing  with  either  of  these  matters,  that  you  were  liable 
for  them  and  would  pay  them  as  soon  as  you  could,  did 
you  say  these  words  to  Mr.  Hart  ?     A. — No,  sir. 

Q. — Or  at  any  time  ?     A. — No. 

Q. — Did  you  use  any  language  that  indicated  that  you 
were  liable  for  these  notes  ?     A. — No. 

Q. — At  the  certain  time  that  Hart  speaks  about,  when 
William  Levis  was  present,  Hart  brought  you  a  note  to 
sign,  after  these  notes  were  due  ?     A. — Yes. 

Q. — And  you  refused  to  sign  ?     A. — Yes. 

Q. — Did  you  ever  tell  Hart  that  you  would  settle 
these  notes  ?     A. — No. 

Q. — Later  than  the  conversation  I  am  speaking  about, 
the  29th  May,  1903  ?     A.— No. 

Q. — Did  you  at  the  time  of  that  conversation  say  to 
Mr.  Hart  that  you  would  come  to  his  house  and  effect  a 
settlement  ?  A. — I  told  Hart  that  I  would  see  what  pro- 
position W.  B.  Taylor  had,  see  what  proposition  he  had  to 
make,  and  if  I  thought  it  wortli  while  to  go  to  his  house 
I  would  do  so.  After  W.  B.  Taylor  told  me  the  conversa- 
tion he  had  with  Hart  I  did  not  think  it  worth  while 
going.    W.  B.  Taylor  went,  so  far  as  I  know. 

The  defendant  was  severely  cross-examined  as  to  what 
he  had  .said  to  plaintiff  on  the  subject  of  his  liability,  and 
promise  to  pay,  without  being  shaken  in  the  slightest 
degree  as  to  his  attitude.  Indeed,  judging  from  the  cross- 
examination,  he  carefully,  and  studiously  guarded  himself 
against,  in  any  way,  becoming  liable,  and  it  may  be  that 
many  of  the  remarks  made  and  testified  to  by  the  plaintiff, 
had  reference  to  his  liability  as  executor  of  the  estate,  and 
not  personally — at  any  rate  he  directly  contradicts  the 
plaintiff  that  he  ever,  at  any  time,  agreed  personally  to  pay 
them. 

The  chief  argument  advanced  on  behalf  of  the  plaintiff 
was  that,  in  the  presence  of  such  contradictory  sUitements, 


Digitized  by 


Google 


160  THE    NOVA    SCOTIA    REPORTS,    1904. 

we  should  adopt  the  positive  evidence  of  the  plaintiff 
rather  than  the  necration  of  defendant.  I  am  of  opinion 
that  no  such  rule  could  properly  be  applied  to  the  facts  in 
evidence  in  this  case,  although  doubtless  there  are  cases 
in, which  it  ma}^  be  well  adopted.  In  the  first  place  it  will 
be  noticed  the  plaintiff  here  does  not  pretend  to  give  the 
exact  words  of  the  conversation  which  he  alleges  took  place, 
but  speaks  only  in  general  terms  of  the  effect  of  it.  More- 
over in  such  a  conversation,  if  it  did  take  place,  where  the 
defendant  occupied,  as  he  did,  two  capacities,  what  he  may 
have  Slid  in  reference  to  one  capacity,  might  easily  have 
been  attributed  to  another.  But,  apart  from  this  considera- 
tion, the  defendant  specifically  says  that  conv^ersation  had 
reference  to  the  affairs  of  the  estate,  and  not  to  the  defend- 
ant's liability  on  the  notes  or  promise  to  pay.  He  does  not 
forget,  nor  if  he  is  to  be  believed,  is  there  any  possibility 
of  his  having  forgotten,  what  was  said.  It  does  not  there- 
fore come  within  the  terms  of  the  rule  adopted  by  the 
Master  of  the  Rolls  in  Lane  v.  Jtuhoi},  20  Beav.,  535,  cited 
by  Tachereau,  J.  in  Lefeanfeum  v.  Beaudoin,  28  S.  C.  C. 
93.  In  the  latter  case  (Hrouard,  J.,  in  whose  judgment 
G  Wynne,  Sedgwick  and  King,  J  J.  concurred,  rather  goes 
on  the  ground  of  the  testimony  of  interested  witnesses 
being  relied  upon  by  the  judges  below,  against  the  evidence 
of  stronger  disinterested  witnesses. 

There;  is,  however,  no  positive  rule  of  law  to  that 
effect.  It  would  lead  to  lamenttible  results  if  such  were 
the  case.  It  is,  as  I  understand  it,  one  of  the  elements  for 
the  Judge  to  consider,  in  weighing  the  testimony,  but  not 
a  settled  maxim  from  which  there  is  to  be  no  deviation. 
Giving  to  the  positive  assertion  against  the  negation  all 
the  weiglit  to  which  it  is  entitled,  there  is  the  further 
element  that  the  burden  of  proof,  in  ever\'  case,  lies  on  the 
party  asserting  a  material  fact  on  which  his  whole  case 
depends.  Tlien  we  are  bound  to  give  full  weight  to  the 
views  of  the  trial  Judge,  who  heard  the  M^itnesses,  and  has 
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decidedly  reported  that  he  was  not  convinced  there  was 
any  admission  of  liability  or  promise  to  pay.  Nothing 
has  been  brought  to  our  notice  to  justify  us  in  setting  aside 
the  finding  of  the  learned  Judge — indeed  nothing  was  argued 
except  the  grounci  above  discussed,  and,  which,  in  our 
opinion,  should  not  pre\'ail  under  the  facts  of  this  case. 
The  appeal  should  be  dismissed  with  costs. 

Graham,  E.  J. — I  concur. 

Meagher,  J. — I  also  concur.  It  is  not  neceasary  to 
say  anything  with  regard  to  the  rule  discussed^elating  to 
witnesses  giving  affirmative  or  negative  testimony.   . 

Appeal  dismissed  with  costs. 


Moore  et  al.  v.  Roper. 

Before  Townshend,  Meagher  and  Fraser,  J  J. 

Statute  of  Limitations — Payment  or  acknowledgment  to  take  debt  out  of. 

Where  made  to  stranger  has  no  effect —Sale  of  book  debts  by  Sheriff 

without  statutory  authority — Confers  no  right. 

An  acknowledgment  or  payment,  to  take  a  debt  out  of  the  statute  of 
limitations,  mu^t  be  made  to  the  party  leg-ally  entitled  to  receive  the 
same  or  his  agent.  An  acknowledgment  or  payment  made  to  ?i 
person  who  occupies  the  position  of  a  stranger  has  no  binding  force 
or  effect  whatever. 

A  sale  by  the  Sheriff,  of  book  debts,  without  statutory  authority,  is 
void,  and  confers  no  right  upon  the  purchaser. 

Appeal  from  the  following  judgment  of  Graham,  E.  J.: 

The  plaintiff  H.  E.  Moore  was  in  partnership  with  one 
Robertson,  and  the  firm  sold  part  of  the  goods  for  which 
the  action  is  brought,  and  the  other  part  Moore  sold  to  the 
defendant,  after  the  dissolution,  when  Moore  took  an 
assignment  of  Robertson's  interest  in  the  assets. 

On  the  19th  of  January,  181)7,  H.  E.  Moore  assigned 
for  the  benefit  of  creditors  to  W.  H.  Moore  and  one  Moti'att. 
On  the  same  date  W.  H.  Moore  recovered  judgment  against 
H.  E.  Moore  for  upwards  of  815,000,  and  an  execution  was 
forthwith  issued,  and  placed  in  the  sheriff's  hands.  Appar- 
11 — N.  S.  R.  37 
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ently  the  assignment  was  afterwards  treated  as  void,  for, 
under  the  execution,  a  levy  upon  and  sale  were  made  of 
the  goods  of  H.  E.  Moore.  The  books  of  account  and 
b(X)k  debts  due  to  H.  E.  Moore  were  levied  upon  under  the 
execution,  and  a  sale  of  the  same  took  place  on  the  22ud. 
April,  1897.  The  execution  was  returned  satisfied  for  the 
amount  realized  from  the  goods,  book  debts,  etc.  Before 
this  sale,  namely  on  the  22nd  February,  1897,  W.  H.  Moore 
himself  had  assigned  for  the  benefit  of  creditors  to  one 
Treen  and  Treen,  at  the  sheriff's  sale,  ivs  such  trustee,  bid 
in  these  books  and  baok  debts,  which  included  the  claim 
against  the  defendant.  He  took  possession  of  the  books, 
notified  debtors,  and  for  several  montlis,  indeed  until  the 
22nd  June,  1898,  he  was  collecting  under  the  supervision 
of  H.  E.  Moore  these  debts  On  that  dat-e  Treen  recon- 
veyed  back  to  W.  H.  Moore,  who  Imd  compounded  with 
his  creditors. 

On  the  24th  October,  1898,  a  decree  was  made  at  the 
suit  of  a  creditor  of  H.  E.  Moore,  setting  aside,  as  contrary 
to  the  Statute  of  Elizabeth,  the  assignment  made  by  H.  E. 
Moon?.  Apparently  it  contained  some  of  the  clauses  con- 
d(imned  by  the  Supreme  Court  of  Canada. 

Recently  an  action  has  been  brought  to  recover  the 
claim  against  the  defendant,  and  every  person  who  has 
any  possible  interest  has  been  joined  as  plaintiff. 

The  Statute  of  Limitations  is  pleaded,  and  tlie  plaintiffs 
are  obliged  to  rely  upon  an  acknowledgment  in  writing 
and  a  })aynK'nt  made  during  the  period  when  Treen,  trustee 
of  \V.  H.  M()07e,  was  believed  to  be  the  o\vner  of  the  chose 
in  action.  The  payment  was  made  b}^  a  shipment  of  fish, 
to  be  sold  and  the  proceeds  credited  on  account  of  the  debt. 
H.  E  Moore  was  concerned  in  conducting  the  business,  and 
he  was  cognizant  of  the  collecticm  and  its  payment.  The 
amount  was  credited  in  the  original  account  in  the  books 
of  H.  E.  Moore. 

The  defendant,  \u  his  evidence,  says  :  "  After  that  I 
slnp|)ed  the  tish  to  Mr.  William  Ross  for  Mr.  H.  E.  Moore, 
in  payment  of  the  claim  he  had  against  me."  He  had 
already  rec(Mved  from  I'nu^n,  as  trustee,  a  statement  of  the 
account  and  a  notification,  and  Ins  letter  advising  of  the 
shipment  of  the  tish  was  addn^ssed  to  Treen. 

Now  the  question  is  whether  this  transaction  takes  the 
case  out  of  the  st^jtute.     Of  course  tlie  sale   by  the  sheriif 
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under  execution,  of  books  of  account  and  book  debts,  was 
a  very  crude  transaction,  there  being  no  statute  enabling 
him  to  do  so.  But  I  think  that  as  a  chose  in  action  may 
very  readily  be  transferred  orally,  it  was  a  transaction 
which  was  not  incapable  of  ratification  by  H.  E.  Moore 
and  that  he  did  ratify  it.  It  is  pretty  clear  that  void 
execution  sales  may  be  ratified  by  the  debtor  and  the 
purchaser  confirmed  in  his  title,  as,  for  instance,  by  taking 
tlie  surplus  proceeds,  or  by  allowing  the  proceeds  to  be 
appropriated  to  the  payment  of  his  liabilities. 

I  think  that  H.  E.  Moore  having  been  cognizant  of  the 
collections  during  Mr.  Treen*s  trusteeship,  and  the  appro- 
priations to  the  satisfaction  of  the  judgment  against  him, 
could  not  very  well  open  up  that  matter  of  the  sale  when 
all  that  he  could  urge  was  a  mistake  of  law  in  respect  to 
a  sherifi'  selling  debts  under  execution.  The  court  would 
not  help  him  to  recover  back  his  books  of  account  and 
without  them,  the  debts  could  not  very  well  be  a-scertained. 
I  think  that  a  court  would  bo  slow  to  decide  that  all  the 
I  collections  made  by  Treen  could  be  recovered  back  by   the 

'  debtors  who  paid   them.     Treen  certainly  could  not  deny 

I  his  authority  to  receive  the  moneys.     Treen  cannot  be 

regarded  as  a  mere  *  stranger.     I   think   the  case    comes 
I  within   dicta  of    Lord   Herschell  in  Stamford  v.    Smith 

(1892)  1  Q.  B.  769. 

I  am  satisfied  as  to  the  payment  being  made  on  the 
whole  account,  and  that  it  was  not  disputed  at  the  time 
according  to  the  writings. 

There  was  put  in  evidence  the  decree  I  have  mentioned 
S(-tting  aside  H.  E.  Moore's  assignment.  I  suppose  that 
decree  avoids  the  deed  from  the  beginning  and  sweeps  it 
away.  Whatever  may  be  the  disability  attaching  to 
persons  offending  against  the  Statute  of  18  Eliz.  c.  5,  as 
to  the  subsequent  dealing  with  the  assets,  creditors  and 
creditors  alone  are  entitled  to  set  up  that  disability.  The 
defendant  was  not  a  creditor,  and  he  cannot  avail  himself 
of  any  disability  attaching  to  the  Moores  on  that  account 
in  connection  with  this  chose  in  action. 

The  defendant  asked  leave  at  the  trial  to  plead  the 
decree  setting  aside  the  deed.  I  will  allow  him  to  amend 
in  order  to  enable  him  to  raise  the  point  in  the  Court  of 
Appeal.  I  also  allow  the  plaintiff  to  amend  his  reply  to 
cover  payment  under  the  Statute  of  Limitations  as  well  as 
the  acknowledgment. 
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There  will  be  judgment  for  the  plaintiffs,  the  executors 
of  W.  H.  Moore,  for  S904.31  with  costs.  The  other  plain- 
tiffs were  necessary  parties ;  at  least  they  were  parties 
having  an  interest,  and  were  properly  joined,  and  there 
will  be  no  coats  to  the  defendant  against  them. 

1904,  March  15th.  W.  B.  A.  Ritchie,  K.  C.  and  T.  R 
Robertson^  in  support  of  appeal.  This  payment  was  made 
to  Treen,  who  was  not  the  legal  holder  of  the  debt,  nor 
the  agent  of  the  holder,  nor  was  there  agreement  between 
him  and  the  holders,  Moore  and  Moffat,  assignees  of  H.  EL 
Moore,  and  the  payment  is  therefore  not  sufficient  to  take 
the  case  out  of  the  Statute  of  Limitations.  Stamford  v. 
Smith,  (1892)  1  Q.  B.,  765.  Keighley  v.  Darcuit,  (1901) 
A.  C,  240.  Treen  did  not  claim  to  be  acting  on  behalf 
of  tlie  other  parties.  The  assignment  to  Moore  and  MofFatt 
is  void  as  against  creditors,  but  it  is  not  void  as  between 
the  parties.  In  any  event  it  wiis  not  set  aside  until  long 
afterwards.  Taylor  v.  McKinnon,  27  N.  S.  R.,  164; 
Camminrjs  v.  Taylor,  27  S.  C.  R..  589 ;  S.  C.  28  S.  C.  R, 
337.  The  payment  was  made  under  such  circumstance?  that 
it  raises  no  presumption  to  pay.  This  judgment  is  wrong 
b. 'cause  \V.  H.  Mojre's  estate  cannot  recover.  The  title 
never  passed  to  Treen  or  to  W.  H.  Moore.  Freeman  on 
Execution,  s.  750. 

W.  F.  O'Connor,  contra. — Freeman  on  Executions,  s. 
262  (a).  Payment  by  mistake  to  a  third  person,  who 
pays  it  over  to  the  person  entitled  to  receive  it,  is  sufficient 
to  t*ike  the  case  out  of  the  Statute.  Ain.  &  Eng.  Encyc.  of 
Laii\  V.  19,  2nd.  ed.,  p.  294,  Quivcey  v.  Sharpe, 
1  Exch.,  72 ;  SkeH  v.  Lindmy,  2  Exch.  D.  314.  The  payment 
was  made  to  Treen,  supposing  that  he  stood  in  the  place  of 
H.  E.  Moore,  and  was  a  payment  on  the  account  of  Moore, 
and  this  is  the  distinction  between  this  case  and  StaTnford 
V.  Smith  (1892)  1  Q.  B.,  765.  An.  Pr.  1904,  vol.  2,  p.  439 ; 
Hughes  V.  Pump  House  Hotel  Co,,  (1902)  2  K.  B.,  190; 
Tolhurst  y.  Associated  Portland  Cement  Mfrs,,  (1902)   2 
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K  B.,  660;  Marchant  v.  Morton,  Do^vn  it  Co.,  (1901)  2  K. 
B.,  832.  The  letter  of  May  6th  is  evidence  of  the  defend- 
ant/s  intention  to  send  the  fish  in  payment  of  this  account. 
Darby  &  Bosanquet,  p.  106.  Where  the  payment 
haa  enured  to  the  person  entitled  to  receive  it.  Clark 
V.  Hooper,  10  Bing.,  480.  H.  E.  Moore  had  an  interest 
in  the  estate,  and  therefore  was  not  a  stranger. 
H.  E.  Moore  acted  as  agent  for  Moifat,  carried 
on  correspondence  with  Roper,  and  there  is,  therefore, 
evidence  of  ratification.  Where  there  is  no  debt  but  the 
one,  a  part  payment  will  operate  over  that  debt. 

The  letters  are  connected  and  refer  to  the  one  thing, 
and  letters  back  of  the  six  years  can  be  read  for  the  pur- 
pose of  interpreting  the  subsequent  letters.  Darby  c6 
Bosanqitet,  Statute  Limitations,  p.  95  ;  Clark,  Ad  nix.  v. 
Hoivghfim,  2  B.  &  C,  149;  Enionds  v.  Goater,  15  Beav., 
415;  Whitcomb  v.  Whiting,  1  Sra.  L.  C,  567 ;  Kirby  v. 
Mills,  24  Am.  Kept.,  461. 

W.  B.  A.  Ritchie,  K.  C,  in  reply. — If  any  promise  is  to 
be  implied,  the  implication  can  only  arise  from  circumstances 
existing  at  the  moment  the  payment  is  made.  It  is  clear 
that  the  defendant  did  not  believe  that  he  was  making  the 
payment  to  Treen  either  for  W.  H.  Moore  or  H.  E.  Moore, 
and  even  if  he  intended  it  as  a  payment  to  W.  H.  M(X)re, 
the  latter  was  not  the  party  entitled  to  payment.  Read 
V.  Broiim,  22  Q.  B.  D.,  128. 

1904,  May  2nd.  Towxshexd,  J. — The  important 
question  in  this  case,  is  whether  there  has  been  such  an 
acknowledgment,  as  well  as  payment,  by  the  defendant  uh 
to  take  from  him  the  benefit  of  the  Statute  of  Limitations 
pleaded  in  bar.  In  my  view,  the  first  point  to  be  settled 
is  to  which  of  the  different  plaintiffs  the  debt  was  payable 
at  the  time  the  alleged  payment  and  acknowledgement 
were  made.  The  debt  was  originally  owing  by  the  defend- 
ant to  H.  E.  Moore,  and  was  assigned  by  him,  with  oth^r 
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debts  and  assets,  under  his "  general  assignment  for  the 
benefit  of  his  creditors,  to  W.  H.  Moore  and  Motfat,  Janu- 
ary 19th.  1^97.  In  a  month  afterwards,  W.  H.  Mooi'e 
himself  assigned  for  the  general  benefit  of  his  creditoi-s, 
that  is  to  sa\%  on  the  22nd  February,  1897,  but  his  assign- 
ment did  not  profess  to  transfer  his  interest  and  rights  as 
assignee  of  H.  E  Moore,  which  lie  held  jointly  with  Motfat. 
The  right  and  title  to  this  debt  remained,  in  them  until 
Oct.  24th,  1898,  when  the  decree  was  made  setting  nmde 
H.  E.  Moore's  assignment  as  fraudulent  and  void,  but  this 
was  more  than  a  year  after  the  payment.  All  transactions 
bona  fide  taking  place  while  the  deed  of  assignment  stood, 
and  some  by  the  assignees  in  that  capacity,  will  be  upheld, 
and  can,  in  any  event,  be  questioned  by  creditors  only. 
Vide  Taylor  v.  Cummivgs,  27  S.  C.  C,  589;  Taylor  v, 
CammhujH,  29  S.  C.  C,  337. 

William  H.  Moore,  on  the  day  the  assignment  w^a.s 
made  to  him  and  Moffat,  19th  January,  1897,  took  a  con- 
fession of  judgment  to  himself  from  H:  E.  Moore  for 
$15,440.20,  and  immediately  issued  an  execution  under 
which  H.  E.  Moore's  property  was  levied  upon  and  sold, 
including  this  and  other  book  debts  due  to  H.  E.  Moore. 
The  defendant's  debt  was  purchased  at  sheriffs  sale  by 
Treen,  for  and  on  behalf  of  W.  H.  Mcore  individually. 
This  sale  of  a  book  debt,  of  course,  was  void,  and  conferred 
no  right  upon  the  purchaser.  The  debt,  therefore,  remained 
the  property  of  the  assignees  of  H.  E.  Moore. 

Treen,  who  was  W.  H.  Moore's  assignee,  on  the  22nd 
June,  1898,  reconveyed  to  him  all  his  assets  of  every  kind 
which  had  come  to  him  under  the  assignment.  W.  H. 
Moore  died  after  the  decree  of  October  28th,  1898,  setting 
aside  H.  E.  Moore's  assignment  to  him  and  Moffat.  Now 
the  executors  of  W.  H.  Moore  sue  for  this  debt  as  part  of 
his  estate,  and  the  learned  trial  judge  held  that  they  were 
entitled  to  recover. 

The  acknowledgement  is  containenl  in  letters  to  Treen 
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dated  23rd  June,  1897,  in  which  he  advises  him  that  he 
has  shipped  acme  dried  codfish.  The  proceeds  of  this  ship- 
raent  were  received  7th  August,  1807,  and  credited  by  the 
bookkeeper  to  defendant's  account.  A  second  letter,  dated 
May  6th,  1897,  to  H.  E.  Moore,  is  also  relied  on,  which  I 
J(ive  in  full  : 

''  I)tgontsh,  May  0th,  1S97. 
H,  E.  Moore,  Esq., 

DcHir  Sir, — I  had  a  letter  from  Mr.  Tre^,  your 
assignee,  a  few  days  a;^o,  but  thought  it  just  as  well  to 
write  you.  I  would  like  to  know  what  to  do  with  the 
fish  which  I  have  here.  They  are  not  dry  yet,  but  when 
they  are  ready  I  can  ship  them  to  North  Sydney,  or  direct 
to  Halifax,  which  ever  you  choose.  Mr.  Treen  informed 
me  of  what  my  bill  is.  Well,  I  have  the  fish  here,  and  if 
the  stand  and  building  I  have  here  are  of  any  value  to  you, 
you  are  welcome  to  it,  and  I  will  do  my  best  to  collect  my 
bills.  That  is  the  best  I  can  do  just  now.  I  will  do  my 
best  to  pay  my  bills  if  I  get  time.  1  am  sorry  that  things 
worked  as  they  did,  and  very  sorry  that  I  ever  had  any- 
thing to  do  with  the  fish  business.  It  was  a  bad  job  for 
me.  I  must  try  to  get  something  else  to  do  now  to  make 
a  living  for  us. 

Hoping  to  hear  from  you  at  an  early  date,  I  remain. 

Yours  truly, 

C.  F.  Roper." 

The  defendant  says  that  "  after  that  "  (referring  to  the 
letter)  "  I  shipped  the  fish  to  Mr.  William  H.  Ross  for 
H.  E.  Moore,  in  payment  on  the  claim  he  had  against  me." 
This  credit  was  entered  in  the  books  of  H.  E.  Moore,  7tl.i. 
August,  1897,  as  follow\s  : 

'*  Received  from  fish  at  Halifax  370.81."  The  entry  is 
in  the  handwriting  of  O.  B.  Lewis,  who  was  then  acting 
for  Treen,  as  assignee  of  W.  H.  Moore.     He  says  : 

"  I  sent  Roper  the  assignees'  notice  when  the  debt  came 
into  Mr.  Treen's,  the  assignee's,  hands.  I  had  nothing  to 
do  with  this  debt  while  Mr.  Moffat  was  assignee,  but  when 
it  came  to  Mr.  Treen,  as  assignee  of  W.  H.  Moore,  then  I 
got  this  book  and  notified  everyone  with  an  assignee's 
notice.     I  notified  them  that  "\V.   H..  Mocne  had  made  an 


Digitized  by 


Google 


168  THE    NOVA    SCOTIA    REPORTS,    1904. 

assignment ;  then  that  Moore  had  assigned  to  Treen,  and 
that  these  book  debts  had  come  into  Mr.  Treen's  hands 
through  a  sale  by  auction  under  execution.  All  this  was 
in  the  notice,  and  requesting  him  to  make  payment." 

The  reading  of  this  evidence  shows  very  conclusively 
that  the  only  claim  set  up  by  the  executors  of  W.  H.  Moore 
to  this  debt,  was  that  which  they  were  supposed  to  derive 
from  the  sheriffs  sale,  which,  as  I  have  already  said,  trans- 
ferred no  title  to  W.  H.  Moore  at  all.  The  defendant,  in  both 
the  letters — the  one  to  Treen  and  that  to  H,  E.  Moore — is 
under  the  impression  that  Treen  is  H.  E.  Moore's  assignee, 
and,  under  that  erroneous  notion,  makes  the  pajnnent  to 
him  as  the  party  properly  entitled  to  receive  it,  whereas, 
in  fact,  he  had  no  right  or  title  whatever  to  receive  the 
payment.  So  far  as  defendant  was  concerned,  Treen  was 
a  mere  stranger  to  him  in  his  dealings  with  H.  E.  Moore's 
estate.  It  is  very  well  settled  now,  at  any  rate,  that  an 
acknowledgment  or  payment,  to  take  the  debt  out  of  the 
stitute,  must  be  mxde  to  the  party  legally  entitled  to 
receive  the  same,  or  to  his  agent,  and  that  any  acknow- 
ledgment or  payment  made  to  a  stranger  has  no  binding 
force  whatever. 

With  all  deference,  I  cannot  agree  with  the  learned 
trial  judge  tliat  there  is  anything  said  by  Lord  Herachell 
in  Stamford  v.  Siu'itk  (\^d2),  1  Q.  B.,  765,  which  warrapts 
tlie  conclusion  he  has  reached  on  the  facts  before  us.  On 
th(^  contrary,  I  am  of  opinion  that,  on  the  authority  of  that 
cas(»  alone,  we  are  Ijound  to  give  judgment  for  the  defend- 
ant. Neither  H.  E.  Moore  nor  Treen  had  any  right  or 
title  to  the  debt,  eitlu*r  in  their  own  rio^ht  or  as  a^ent  for 
any  pefson  who  had  the  right  to  receive  any  payment  or 
acknowledgment  from  the  defendant.  The  implied  pro- 
niise  to  pay  must  arise  at  the  time  of  payment  to  a  person 
legally  entitled  to  receive,  and  as  he  made  such  payment 
or  acknowledgment  to  persons  not  holding  that  position, 
it  goes  for  nothing. 
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It  is  true  Lord  Herschell  does  say : 

"  There  may  be  an  exception  to  the  rule  in  the  case  of 
a  payment  to  a  person  filling  a  representative  capacity,  or 
who  was  believed  to  fill  that  capacity — in  such  a  case  the 
payment  might  enure  to  the  benefit  of  the  persons  for 
whose  benefit  it  was  believed  to  be  made.  This  would 
support  the  decision  in  Clark  v.  Hooper!' 

Further  on  he  adds,  explaining  Clark  v.  Hooper : 
"At  the  time  when  the  payment  was  made  there  was 
no  other  representative  of  the  estate  ;  there  was  no  other 
person  to  whom  the  payment  could  have  been  made,  and 
the  intention  of  the  debtor  was  to  make  the  payment  to 
the  estate,  not  to  the  individual  who  received  it." 

In  the  case  under  consideration,  it  is  sufficient  to  shew 
ihat  neither  H.  E.  Moore  nor  Treen  filled  any  representa- 
tive capacity,  and  there  was  a  person  to  whom  the  pay- 
ment could  have  been  legally  and  properly  made,  and  the 
debtor's  intention  was  to  pay  it  on  the  debt  whicli  then 
belonged  to  that  person — Moffat — the  surviving  asxsignee, 
so  that  the  exception  referred  to  does  not  support  the 
decision  below. 

In  the  case  just  referred  to  Lord  Herschell  says  : 

"It  cannot  be  disputed  that  an  acknowledgment,  in 
order  to  exclude  the  operation  of  the  Statute,  must  be 
absolute  and  unconditional,  and  one  from  which  a  promise 
to  pay  the  debt  can  be  inferred.  But  it  was  argued  that 
if  an  acknowledgment  is  in  fact  made,  it  is  immaterial  to 
whom  it  is  made.  Such  appears  to  have  been  considered 
the  law  at  one  time,  and  there  are  certainly  some  dicta  to 
that  effect,  but  thai  is  not  the  law  now. 

In  my  opinion,  since  the  decision  in  Tannery.  Smart, 
it  has  been  abundantly  settled  that  an  acknowledgment  to 
a  stranger  is  not  sufficient.  It  must  be  to  the  creditor  or 
his  agent ;  to  someone  who  is  entitled  to  receive  payment 
of  the  debt  and  to  whom  you  could  presume  a  promise  to 
pay  the  debt.  This  was  laid  down  in  the  judgment  of 
Pollock,  C.  B.  in  Godwin  v.  Cidly.  If  then  an  acknow- 
ledgnient  in  order  to  be  sufficient  must  amount  to  a  promise 
to  pay,  made  either  to  the  creditor  or  his  agent,  it  would 
seem  a  fortiori  that  a  payment  must  be  made  to  a  creditor 
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or  his  agent.     It  would  be  a  misuse  of  language  to  call  it 
a  payment  unless  it  was  made  to  the  creditor  or  his  agent." 

I  do  not  know  that  I  quite  appreciate  that  part  of  the 
learned  trial  judge's  decision  in  which  he  says": 

*  But  I  think  that  as  a  chose  m  action  may  very 
readily  be  transferred  orally,  it  was  a  transaction  which 
was  not  inculpable  of  ratification  by  H.  E.  Moore  and  that 
he  did  ratify  it." 

I  do  not  think  H.  E.  M(K)re  was  in  a  pasition  to  ratify 
a  transfer  admittedly  void,  both  because  it  was  void,  and 
because  H.  E.  Moore  was  not  the  agent  in  any  sense  of 
W.  H.  Moore  or  Moffat,  owners  of  the  debt,  and  in  any 
case  any  assent  or  ratification  he  could  make  was,  if  at 
all,  not  made  at  the  time  of  the  payment  to  Treen,  and 
consequently  no  promise  to  pay  could  be  implied  from 
such  recognition."  Moreover  the  party  to  ratify,  so  as  to 
bind  the  defendant,  would  not  be  an  agent  acting  sub- 
sec  [uently  to  the  payment,  but,  I  should  suppose,  the 
defendant  himself,  after  he  became  aware  of  the  altered 
position  of  the  debt. 

Keigldey  v.  Durante  (1901)  A.  C.  240,  is  instructive 
on  this  point.  I  do  not,  however,  think  the  question  of 
ratification  needs  to  be  considered  in  this  case  at  all. 

Judgment  below,  in  my  opinion,  must  be  reversed  and 
judgment  entered  for  the  defendant  with  costs  of  trial  and 
of  tliis  appeal. 

Meaghek,  J. — The  debt  sued  for,  except  89.64,  was 
due  to  H.  E.  Moore,  trading  as  Moore  &  Robertson.  The 
two  items  making  the  sum  mentioned,  were  contracted 
with  his  assignees,  and  did  not  belong  to  H.  E.  Moore,  and 
no  pretended  sale  or  ratification  could  vest  that  portion  in 
W.  H.  Moore's  executors  for  whom  judgment  has  been  given. 

There  is  a  plea  to  the  jurisdiction  as  to  the  S9.64,  and 
the  statute  of  limitations  and  other  defences  to  the  whole 
claim.     The  action  was  brought  on  the  7tli  of  May,  1903 
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On  the  19th  of  January,  1897,  H.  E.  Moore  assigned 
all  his  property,  debts  and  chases  in  action,  etc.,  to  W.  H. 
Moore  and  C.  W.  Moffatt  in  trust  for  his  creditors.  The 
conveyance  was  wide  enough  to  cover  this  debt. 

On  the  same  day  he  confessed  judgment  in  favor  of 
his  father,  W.  H.  Moore,  for  a  sum  upwards  of  SI  5,000.00. 
It  is  not  shown  which  was  prior  in  point  of  time  ;  nor 
whether  the  judgment  was  given  in  aid  of  the  assignment 
or  not. 

An  execution  was  issued  on  the  judgment  on  the  day 
of  its  recovery  ;  but  it  is  not  shown  when  it  was  delivered 
to  the  sheriff  to  be  enforced  ;  nor  when  the  sheriff  attempted 
to  levy  upon  H.  E.  Moore's  books  or  book -debts  thereunder. 

It  is  obvious  that  neither  its  issue  nor  any  formal  levy 
under  it  could  bind  this  debt,  or  prevent  its  vesting  in 
H.  E.  Moore's  assignees  through    the  judguient    debtors  j 

assignment.  | 

If  Moffatt's  evidence  is  accepted,  it  would  seem  that 
no  levy  was  made  until  about  three  months  after  the 
assignment,  and  meantime  the  assignees  administered  the 
estate  under  it,  and  in  disregard  of  any  lien  or  levy 
through  the  execution,  and  of  any  interference  on  the  part 
of  the  sheriff. 

Amongst  other  acts  don?  by  them  in  thit  interval  waa 
the  following :  Notices  were  sent  out  to  every  debtor  of 
H.  E.  Moore,  including  the  defendant,  to  the  effect  that 
the  debt  due  by  such  debtor  to  H.  E.  Moore  bad  been 
assigned  by  the  latter  to  them,  and  requiring  him  to  pay 
his  said  debt  to  them  as  such  assignees.  I 

Thomas  Major's  evidence  quite  satisfactorily  shows 
that  all  this  was  done  long  before  the  alleged  sale  in  April. 
H.  E.  Moore  also  said  there  was  a  separate  notice  to  the 
defendant  covering  his  assignment  of  this  debt  to  Moore 
&  Moffatt.  And  so  recently  as  July,  1903,  though  it  may 
mean  1902,  Moffatt,  as  surviving  assignee,  gave  the 
defendant  notice  to  pay  this  debt  to  him,  and  stating  that 
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ifc  was  assigned  to  him  and  W.  H,  Moore  by  H.  E.  Moore's 
assignment.  The  forei/oing  forms  a  pretty  solid  basis 
whereon  to  ground  the  inference  that  the  judgment  was 
in  aid  of  the  aasisrnment,  and  not  personally  to  W.  H. 
Moore,  and  therefore  anything  acquired  under  it  belongs 
to  H.  E.  Moore's  estate  and  not  to  that  of  W.  H.  Moore. 
In  this  view,  if  anyone  has  a  right  of  recovery  it  is  Moffatt, 
as  surviving  assignee.  One  cannot  well  assume  that  if  the 
judgment  was  intended  for  the  benefit  of  W.  H.  Moore, 
personally,  and  a  levy  had  been  made  on  the  books  and 
l)Ook-debts,  he  would  have  acted  as  he  did  in  respect  to 
the  matters  alluded  to.  His  position,  if  the  judgment  was 
his  own,  wa8  an  anomalous  one,  to  say  the  least.  With 
one  hand  he  accepted  the  assignment  conveying  the  debts 
and  undertook  to  apply  them  for  the  benefit  of  H.  E. 
Moore's  creditors,  and  took  steps  towards  that  end,  while, 
with  the  other  hand,  he  was  reaching  out  with  his  execu- 
tion to  prevent  the  creditors  from  getting  any  advantage 
out  of  those  debts.  I  find  it  difficult  to  ag  ee  that  he 
oould  thus  put  himself  in  competition  with  the  creditors  for 
whom  he  was  trustee  ;  or  could  attempt  to  s  11  those  debts 
in  his  own  private  interest  after  having  recognized  them 
as  belonging  to  the  trust  estate  he  was  administering. 

Towards  the  end  of  February,  1897,  W.  H.  Moore 
made  a  general  assignment  in  trust  for  his  creditors,  to 
Treen.  That  instrument  did  not  and  could  not  affect  any 
Tight  or  title  vested  in  H.  E.  Moore's  assignees,  nor  give 
Treen  any  right  to  intermeddle  in  the  estate  held  by  them. 

A.  sale  ot*  H.  E.  Moore's  book -debts  was  attempted  to 
l>e  made  on  the  22nd  of  April,  1897,  under  the  above 
execution,  and  Treen  purchased  as  asignee  of  W.  H.  Mooi'C. 
There  is  no  proof  of  any  transfer  or  conveyance  from  the 
:fiUeriff',  under  that  sale  to  Treen  or  anyone  else.  I  do  not 
«ee  how  he  could  make  manual  delivery  of  the  debts  to 
the  purchaser ;  nor  do  I  think  the  circumstances  sufficient 
to  constitute  a  parol  transfer  in  such  a  case.     The  sheriff 
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did  Dot  own  them,  and  no  Hen  had  been  created  upon  them 
ly  the  execution,  or  anything  done  under  it.  When  the 
law  was  extended,  and  power  was  given  to  seize,  notes  and 
mortgages,  etc.,  the  sheriff  was  empowered  to  execute  a 
transfer  or  to  sue  upon  them  in  his  own  name.  But 
neither  the  power  to  levy,  or  sell,  or  transfer,  existed  ia 
this  instance.  Treen  acted  hostilely  towards  H.  E.  Moore 
and  his  assignees ;  a  material  circumstance  upon  the  ques- 
tion of  Treens  alleged  privity  with  any  of  the  parties 
claiming  the  right  of  recovery.  MofFatt,  in  fact,  thought 
that  Treen  superseded  him  after  the  sale.  In  June,  1898^ 
Treen  made  a  reconveyance  to  W.  H.  Moore,  which  is,  in 
terms,  coniined  to  goods,  chattels  and  effects,  situate  upon 
the  premises  referred  to  and  elsewhere ;  an  expression 
which  cannot  well  be  said  to  embrace  book  debts,  which 
have  no  local  habitation.  It  docs  not  contain  any  terras 
wide  enough  to  embrace  what  he  acquired  through  his 
purchase  at  the  execution  sale.  .If  he  did  not  convey,  or 
profess  to  convey,  those  debts  to  W.  H.  Moore  they  are  still 
vested  in  him,  and  Moore\s  executors  cannot  recover,  even 
assuming  the  sale  to  have  been  made  valid  by  ratification. 
Treen  is  not  a  party  to  this  action  and  I  am  surprised  he 
was  not  a  witness. 

In  October,  1898,  a  decree  was  made  in  a  suit  brought 
by  a  creditor  of  H.  E.  Moore,  setting  aside  as  fraudulent 
and  void  as  against  Moore's  creditors,  the  assignment  to 
Moore  &  Moffatt.  It  has  not  been  shown  when  that  suit 
was  commenced.  At  any  rate  that  decree  did  not  render 
the  assignment  entirely  invalid  as  between  H.  E.  Mooie 
and  his  assignees.  I  mean  in  the  sense  of  enabling  W.  H. 
Moore,  in  his  individual  right,  to  contend  that  the  position 
was,  to  all  intents  and  purposes,  the  same  as  if  the  assign- 
ment had  never  been  made.  If  it  was  good  as  between 
H.  E.  and  W.  H.  Moore,  and  the  execution  did  not,  as  in 
fact  it  could  not,  even  assuming  it  preceded  the  assign- 
ment, bind  the  debt  which  the  defendant  owed,  then,  as  I 
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have  already  said,  it  vested  in  H.  E.  Moore's  assignees 
upon  the  execution  of  the  assignment 

In  that  view,  the  sale  was  wholly  without  operation, 
and  could  not  be  ratified  by  8^ny  one,  and  certainly  not  by 
H.  E.  Moore,  to  whom  the  debt  was  not  payable,  who  did 
not  own  it,  who  had  no  concern  or  interest  in  it,  and  who 
possessed  no  right  in  relation  to  it,  beyond  the  mere  right 
to  call  upon  his  assignees  for  an  accounting  after  their 
duties  terminated.  The  defendant  was  aware  of  the 
assignment  of  this  debt  several  weeks  before  the  alleged 
sale.  Three  letters  are  relied  on,  together  with  the  receipt 
by  Treen  of  the  proceeds  of  the  fish,  to  remove  the  bar  of 
the  statute,  which  must  otherwise  defeat  the  action  Two 
of  these,  viz.,  exhibits  C-3  and  C-5,  were  addressed  to  H. 
E.  Moore,  and  the  other  one,  exhibit  C-2,  was  addressed  to 
Treen.  In  C-3,  March  27,  1897,  after  expressing  a  desire 
to  get  an  account  to  see  how  he  stood,  he  said  ' — 

"  I  will  soon  begin  to  jvash  the  fish  to  get  them  dried 
and  I  would  like  to  hear  from  you  soon  what  I  am  to  do 
with  them.  If  there  is  not  enough  fish  to  pay  my  bill, 
the  stand  I  had  is  here  for  you.  I  will  do  my  best  to 
pay  it  all." 

On  the  0th  of  May,  1897,  C-5,  he  said  : 

*'  I  would  like  to  know  what  to  do  with  the  fish.  They 
are  not  dry  yet,  but  when  they  are  ready  I  can  ship  theio 
to  North  Sydney  or  direct  to  Halifax,  whichever  you  cluoose. 
Mr.  Treen  informed  nje  of  what  my  bill  is.  Well,  I  have 
the  Hsh  ht.Te  and  if  the  stand  and  building  I  have  is  of 
any  value  to  you,  you  are  welcome  to  it,  and  I  will  do  my 
best  to  collect  my  bills.  That  is  the  best  I  can  do  just 
now.     I  will  do  my  best  to  pay  my  bills  if  I  get  time." 

Exhibit  C-2  of  June  28id,  1897,  to  Treen  .said  : 

*'  I  am  shipping  51  (juintals   dr}^   codfish    by  schooner 

*  Edgar.'     The  stand  I  had  is  here  for  you  if  you  want  it, 

and  I  would  like  to  know  whetlier  you  would  wish  me  to 

give  you  in  the  bills  1  have,  or  try  to  collect  them  myself." 

It  is  not  clear  whether  the  defendant  sent  the  fish  to 
Treen  at  North  Sydney    or   direct    to  Ross    in    Halifax, 
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Defendant's  counsel  contended  that  they  were  sent  to 
Treen,  while  plaintiff's  counsel  urged  they  were  sent  to 
Rqss. 

At  any  rate  Ross  accounted  to  Treen,  under  date  July 

30th,  1897,  for  the  proceeeds ;  and  his  letter  (exhibit  K) 

shows  that  he  understood  the  fish  were  Treen's  and  were 

sold  ofi  his  account.     Treen  however,  both  in  point  of  law 

and  fact,  had  really  nothing  to  do  with  the  account  the 

defendant  owed,  and  certainly  was  not  entitled  to  receive 

payment  of  it,  nor  could   he  give  a  valid  discharge  for  it. 

I  Treen  drew  on  Ross  and  received   from  him   for   tlie  fish 

!  $76.31  which  was  credited   on   August   7th,    1807,  upon 

i  Roper's  account  in  Ledger  C,  which  was  apparently  a  new 

ledger  opened   b}'  H.  E.  Moore's  assignees  while  dealing 

with  the  estate  under   his  assignment.     That  entry    was 

made  by  Lewis,  the  book-keeper,  who  was  then  in  Treen's 

employ  alone,  although,  before  then,  he   had   been  in  the 

employ  of  H.  E.  Moore's  assignees. 

I  do  not  feel  called  upon  to  discuss  whether  there  was 
a  promise  sufficient  in  terms  to  satisfy  the  statute  but 
whether  one  was  made  to  a  person  entitled  to  recover,  or  to 
someone  in  privi  y  with  him.  The  same  point  is  applicable 
to  the  payment.  The  fact  must  not  be  lost  sight  of  that, 
at  the  time  of  the  payment  relied  on,  the  assignment  from 
H.  E.  Moore  was  in  force,  and  had  not  been  set  aside  nor 
attacked  so  far  as  we  know. 

It  was  practically  conceded  that  the  attempted  sale  of 
the  debt  under  the  execution  was  void,  but  it  was  claimed, 
and  the  judgment  accords  with  that  view,  that  there  was 
a  ratification  by  H.  E.  Moore,  the  original  creditor.  The 
evidence  relied  on  to  show  such  ratification,  is  comprised 
in  the  following  : 

H.  E.  Moore  said  : — "  I  worked  with  Treen  while  he 
had  to  do  with  the  business.  I  had  acknowledge  of  every- 
thing he  was  doing  in  connection  with  the  collection  of  tlie 
debts.  I  knew  what  he  was  doing  about  this  particular 
account  of   Roper's  and  it  had  my   approval  and   concur- 


Digitized  by 


Google 


176  THE    NOVA    SCOTIA    REPORTS,    1904. 

rence ;  and  it  was  with  my  concarrence  that  this  credit  ot 
$76.31  was  ^ven  in  Book  C." 

He  was  at  most  a  mere  servant  of  Treen's  or  of  hia 
own  assignees.     On  cross-examination,  he  was  asked  : 

**  What  do  you  mean  by  saying  that  that  credit  was 
made  with  your  concurrence ;  do  j'ou  mean  th<*t  the  credit 
was  given  at  the  time  these  books  were  in  the  hands  of 
your  lather  ?"  Answer,  "  No  ;  in  the  hands  of  Treen,  his 
assignee." 

The  answer  is  not  fully  responsive  to  the  question. 
The  above,  and  it  is  all  there  is,  does  not  show  more  than 
that  he  merely  knew  what  was  done  and  made  no  com- 
plaint or  objection.  As  a  matter  of  fact  he  was  not 
entitled  to  interpose  any  complaint  or  objection,  and  neither 
Treen  nor  anyone  else  professing  to  act  in  the  matter,  need 
have  paid  any  attention  to  anything  he  said  on  that  score. 
His  assignees  were  entitled  to  complain  if  the  entry  meant 
that  the  money  was  applied  for  W.  H.  Moore's  benefit.  I 
do  not  see  that  it  necessarily  bore  that  meaning  and  there 
is  nothing  to  show  that  anj'  entry  was  made  by  Treen  for 
W.  H.  Moore's  estate.  We  have  simply  the  fact  that  it 
was  credited  to  Roper  on  his  account.  If  that  sura  was 
the  product  of  the  sale  under  execution,  it  might  give  color 
to  the  contention  that  Treen  received  it  for  W.  H.  Moore's 
creditors,  which  might  give  rise  to  an  implied  promise  to 
pay  his  assignees.  But  that  was  not  shown  even  inferen- 
tially.  The  money  was  not  derived  through  the  execution 
nor  the  sale,  nor  because  of  either.  They  had  no  connec- 
tion with  each  other  and  had  no  operation  in  producing 
the  amount,  and  therefore  I  do  not  see,  assuming  the 
evidence  of  ratification  otherwise  sufficient,  how  what  was 
done,  or  assented  to,  can  constitute  ratification  of  the  alleged 
sale.  There  are  American  cases  to  show  that  a  void- 
judicial  sale  may  be  ratified.  But  no  Engiiah  or  Canadian 
case  supporting  that  principle  was  referred  to  and  I  have 
not  found  any.  I  am  unable  to  accept  the  doctrine  of 
ratification,  by  mere  concurrence,  in  relation  to  such  a  sale 
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as  this  was.  I  can  quite  understand  that  a  party  whose 
property  wa-s  so  sold,  and  who  accepted  and  retained  the 
surplus  proceeds  therefrom,  and,  while  retaining  theni, 
sought  to  avoid  the  sale  entirely,  or  to  recover  the  property 
back,  might  be  held  to  be  estopped,  and  in  that  way  made 
good,  so  far  as  he  wa«^  concertied,  what  was  otherwise  a 
void  sale.  Parties  in  privity  with  him,  who  sought  to 
achieve  the  same  purpose,  under  the  same  circumstances, 
would  of  course  equally  be  bound.  Such  a  course  of  action 
would  be  unconscionable.  The  law  will  not  permit  a  party 
to  receive  the  price  of  his  property,  and,  while  holding  it, 
to  recover  back  the  property  too,  and  thus  have  both  price 
and  property. 

Short  of  such  a  position,  as  I  have  indicated,  or  some- 
thing equivalent  thereto,  arid  which  operated  upon  the 
conscience  of  the  party,  I  am  unable  to  apply  the  doctrine 
of  ratification  to  the  circumstances  before  us.  The  facts 
fall  far  short  of  disclosing  su.h  a  condition.  I  could 
perhaps  understand  a  purchaser  who  was  an  outsider, 
making  the  contention  to  estop  H.  E;  Moore  from  con- 
troverting the  sale  and  claiming  the  debt,  if  money  passed 
and  was  accepted,  as  the  direct  result  of  the  sale  and  pur- 
chase. But  that  is  not  what  is  sought  here.  The  attempt 
is  to  validate  what  is  otherwise  void,  not  by  anything 
derived  through  the  sale,  but  by  the  force  of  an  act  wholly 
outside,  and  independent  of  the  sale,  and  which  arose  from 
Roper  s  voluntary  act  alone.  The  ratification  too  is  sought 
to  be  enforced,  not  as  against  H.  E.  Moore,  the  judgment 
debtor  in  the  execution  sale,  but  to  affect  Roper,  whose 
mere  liability  for  the  debt  was  being  attempted  to  be 
transferred^  to  another.  He  was  not  a  party  to  the  judg- 
ment nor  to  the  sale,  and  yet  it  is  sought,  by  the  silent 
acquiescence  of  H.  E.  Moore,  to  deprive  him  of  the  bar  of 
the  statute  which  he  might  otherwise  be  able  to  invoke 
for  his  protection.  Not  only  that,  but  to  the  alle;^(Kl 
ratification  by  H.  E.  Moore  is  sought  to  be  added  the  other 
12 — N.  S.  R.  37 
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facts  arising  out  of  the  correspondence,  etc.,  all  of  which 
preceded  the  supposed  act  of  ratification^    Up  to  the  7  th 

01  August  the  sale  was  void,  and  therefore  the  earlier 
letters  must  be  read  without  regard  to  what  was  done  on 
that  date.  The  letters  are  separate  and  distinct  from  the 
ratification,  and  one  has  to  examine  them  only  for  the 
purpose  of  seeing  whether  they  contain  a  promise  or 
acknowledgment,  and  this  without  reference  to  any  rights 
or  relations  springing  from  the  alleged  ratification. 

So  far  as  the  payment  goes  it  was  made  to  Treen,  and 
payment  to  hini  can  have  no  effect  if  my  contention  is 
correct  that,  on  the  19th  oi  January,  or  at  any  time  prior 
to  the  actual  sale,  the  debt  ceased  to  be  H.  E.  Moore'.s, 
and  belonged  to  his  assignees.  Darby  A  Bosariquet, 
2nd  edition,  page  119,  referring  to  Maher  \.  Maher,  L.  R. 

2  Ex.  153,  say  : 

"  All  the  judges  seemed  to  ha  e  agreed  that  a  transac- 
tion, in  order  to  be  sufficient  for  that  purpose,  (that  i-s  to 
take  a  case  out  of  the  operation  of  the  statute)  must  be 
such  as  would  have  supported  a  plea  of  payment  if  the 
debtor  had  been  subsequently  sued  for  the  sum  alleged 
to  be  paid." 

Tested  by  this  standard,  the  payment  to  Treen   would 
not  support  a  plea  of  payment  in  a  suit  by  the  executors 
of  \V.  H.  Moore,  between  whom  and  Treen  there  was  no 
privity  at  the  moment  of  payment^,  nor,  if  ever,  until  rati- 
fication ;  nor  in  a  suit  brought  by  Moore  himself,  because 
the  payment  to  Treen  was  not  money  received  by  him  for 
W.  H.  Moore  personally  (but  if  at  all,  for  his  creditors), 
nor  w^as  he  W.  H.  Moore's  agent  in  any  sense.     H.  E.  Moore 
was  incapable  of  exercising  any  power  of  ratification  once 
the  debt  passed  out  of  his  hands.     He  was  at  the  time  a 
nere  servant  of  Treen 's,  or  a  mere  onlooker.     It  was  not 
lis  property  to  be  sold.     He  had  lost  the  right  to  sue  for 
bs  recovery,  and  therefore  a  promise  or  acknowledgment 
ould  not  be  made  to  him  which  would  enure  to  the  benefit 
►f  W.  H.  Moore's  executors,  nor  to  that  of  his  own  assignees 
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For  the  same  reason,  Treen,  who  had  no  title  to  this  debt 
either  when  the  letter  was  written  to  him  or  when  he 
received  the  money,  was  not  a  person  to  whom  a  promise 
could  be  made  which  would  prevent  the  operation  o^  the 

statute. 

W.  H.  Moore's  executors  did  not  exist  as  such  for  more 
than  a  year  after  all  these  events  occurred.  It  was  argued 
that  Roper's  intention  was  to  pay  the  debt  due  to  H.  E. 
Moore'.s  estate  and  it  must  govern.  Clark  v.  Hooper,  10 
Bing.  480,  was  relied  on.  In  one  point  of  view,  namely, 
payment  to  a  third  party.,  the  principle  upon  which  that 
case  proceeded  is  no  longer  binding.  But  assuming  the 
point  just  adverted  to,  viz.,  the  intention,  to  be  relevant, 
then,  inasmuch  as  the  sale  was  not  made  nor  ratified,  in  a 
way  to  entitle  the  executors  to  recover,  even  if  a  transfer 
from  the  sheriff  to  Treen,  and  from  Treen  to  W.  H.  Moore 
were  proved,  the  judgment  should  have  been  for  Moffatt,. 
as  surviving  assignee,  and  not  for  the  executors. 

In  Clark  v.  Hooper  the  payment  was  made  to  a  person 
whom  the  party  paying  believed  to  be  filling  a  represen- 
tative capacity.  Lord  Herschell,  in  discussing  that  case  in 
Stamford  v.  Smith,  laid  stress  on  the  fact  that,  at  the  time 
of  the  payment,  there  was  no  other  representative  of  the 
estate  to  whom  the  payment  could  have  been  made.  It  is 
otherwise  here.  MoflFatt  was  entitled  to  receive  it  as 
surviving  assignee,  and  that  element  is  out  of  this  case. 
In  Clark  v.  Hooper,  the  payment  was  received  and  accepted 
by  a  de  facto  administrator,  and  it  was  made  for  the  estate 
to  which  it  was  due.  That  is  not  the  situation  here 
Treen  was  not  entitled  to  and  did  not  accept  it  for  H.  E. 
Moore's  estate.  There  is  yet  another  consideration  not 
without  significance.  When  the  defendant  wrote  of  Treen 
as  H.  E.  Moore's  assignee,  he  did  so  under  a  mistake  of 
fact  induced  by  incorrect  statem3nts  of  Treen  to  him,  or 
of  the  employees  of  the  assignees  of  H.  E.  Moore  :  and  if 
he  paid  upon  that  supposition  it  was  under  a  mistaken 
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belief  as  to  Treen  s  position,  which  he  or  they  falsely 
created.  I  find  it  difficult  to  hold  that  the  executors  of 
MofFatt  can  call  these  acts  of  the  defendant  to  their  aid, 
seeing  tha  what  he  did  was  induced  by  the  false  action 
referred  to.  Stamford  v.  Smith,  cited  in  the  judgment, 
shows  that  the  privity  must  be  one  which  has  its  founda- 
tion in  agency,  or  the  promise  must  be  to  one  entitled  to 
receive  the  debt.  H.  E.  Moore  filled  neither  relation  at 
the  time  of  the  correspondence  or  of  the  payment ;  while 
Treen  received  the  money  in  advance  of  the  ratification, 
and,  at  that  time,  had  no  claim  to  be  paid  the  debt.  The 
implied  promise  arising  from  payment  must  arise  at  the 
moment  of  payment ;  but  here  it  is  sought  to -make  it  arise 
at  the  time  of  the  ratification,  which  was  subsequent  to 
the  receipt  of  the  money  ;  and  the  same  effect  is  claimed  for 
the  letters  which  preceded  by  mouths  the  supposed  rati- 
fication. 

Assuming  that  H.  E.  Moore  might  have  redeemed  this 
debt  from  the  operation  of  the  assignment,  still  that  posi- 
tion would  neither  create  a  privity  between  them,  him  and 
his  assignees,  nor  give  him  the  right  to  receive  the  debt. 
I  do  not  think  a  case  can  be  found  where  payment  or  an 
acknowledgment  to  a  mortgagor  or  the  holder  of  the  equity 
of  redemption,  has  been  held  to  enure  to  the  benefit  of  the 
mortgagee  and  thus  bar  the  statute. 

I  have  given  this  case — a  very  complicated  and  unusual 
one — considerable  study,  and  while  I  do  not  say  there  is 
no  room  for  doubt,  I  feel  convinced  that  my  conclusion  is 
correct. 

The  appeal  should  be  allowed  and  the  action  dismissed 
with  all  costs. 

Fraser,  J. — This  is  an  appeal  from  the  decision  of  Mr. 
Justice  Graham  in  favor  of  the  executors  of  W.  H.  Moore 
for  $004.31  and  costs.  There  is  no  doubt  that  the  amount 
for  which  judgment  was  given  represents  the  coiTect 
balance  of  the  goods  purchased  by  the  defendant.  In  the 
defendants  letter  to  H.  E    Moore  dated  the  6th  day  of 
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May,  1897,  he  acknowledges  that  he  was  informed  by  Mr. 
Treen,  who  then  held  the  original  accounts  belonging  to  H. 
E.  Moore,  who  was  defendant's  original  creditor,  what  his 
bill  was.  In  the  same  letter  he  says  I  will  do  my  best  to 
pay  my  bills  if  I  get  time.  Subsequently,  on  the  23rd 
June  in  the  same  year,  he  writes  Mr.  Treen  respecting  a 
shipment  of  fish  he  was  making  in  payment  of  his  indebt- 
edness to  H.  E.  Moore,  and  in  neither  letter  does  he  ques- 
tion the  amount.  In  the  previous  March  he  had  written 
Mr.  Moore  he  would  like  to  get  an  account  to  see  how  he  was 
standing  as  he  had  seen  in  the  North  Sydney  Herald  that 
Mr.  Moore  had  assigned.  Six  weeks  afterwards  he  wrote 
Mr.  Moore  :  "  Mr.  Treen  informed  me  what  my  bill  is.' 
He  does  not  deny  that  he  got  the  notices  sent  out  after 
the  assignment  was  made.  They  were  sent  in  the  regular 
way.  I  think  therefore  that  the  amount  for  which  judg- 
ment was  given  is  correct.  H.  E.  Moore,  previous  to  mak- 
ing the  assignment,  had  given  W.  H.  Moore,  who  was  also 
one  of  his  assignees,  a  confession  of  judgment.  Under  this 
judgment  the  book  debts,  including  the  one  sued  for,  were 
sold  and  purchased  by  Mr.  Treen  who  had,  in  the  meantime, 
become  the  assignee  of  W.  H.  Moore,  the  judgment  creditor. 
Under  execution  on  the  said  judgment  the  book  debts 
originally  due  H.  E.  Moore  were  sold  in  April,  1897.  The 
defendant  was  aware  of  this  sale  and  that  Treen  had  pur- 
chased the  debt*  due  by  him.  Mr.  Otto  B.  Lewis  was 
acquainted  with  the  books  of  W.  H.  Moore  and  H.  E. 
Moore.  He  had  to  do  their  business  after  H.  E.  Moore's 
assignment  He  was  employed  by  Treen  and  swears  he 
sent  the  defendant  the  assignee's  notice  when  the  debt 
came  into  Treen's  hands.  He  sent  the  notice  addressed  to 
Ingonish,  where  the  defendant  resided.  He  swears  the 
notice  was  a  printed  form.  A  copy  was  not  put  in  as  none 
could  be  found.  But  Mr.  Lewis  says  he  notified  all  the 
debtors  of  the  assignment,  and  says  of  the  notice  : 

"  I  notified  them   that  Moore    had   assigned  to  Treen 
and  that  these  book  debts  had  come  into  Mr.  Treen's  hands 
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through  a  sale  by  auction  under  an  execution.  All  tliis 
was  in  the  notice  and  requesting  him  to  make  payment. 
A  notice  sent  to  everybody  whose  name  I  found  on  the 
book- 
He  had  found  the  amount  sued  for  in  this  action  in  the 
book-  The  defendant  gave  evidence,  but  does  not  deny 
all  this.  Clearly,  if  he  had  not  received  this  notice  he 
could  have  said  so,  and  it  must  be  assumed  that  defendant 
had  knowledge  of  all  that  occurred  in  relation  to  the 
assignment  of  H.  E.  and  W.  H.  Moore,  as  well  as  the  sale 
of  the  debt  under  execution.  In  August  following,  he 
made  a  payment  to  Mr.  Treen,  which  was  credited  to  hiui 
on  account  in  the  original  book  then  in  Treen's  possession. 
He  shipped  fish,  which  were  sold  in  Halifax,  and  the  pro- 
ceeds of  sale  was  the  money  sent  Treen.  He  acknowledges 
that  he  shipped  the  fish  to  Mr.  William  Ross  for  H.  E. 
Moore  in  part  payment  of  the  claim  he  had  against  him. 
This  payment,  made  by  the  defendant  with  the  knowledge 
of  all  the  facts,  prevented  the  debt  being  ban-ed.  The 
learned  judge  was  of  opinion  that,  although  there  was  no 
authority  for  the  sale  of  the  debt  under  the  execution, 
there  was,  witli  the  knowledge,  consent  and  ratification  of 
H.  E.  Moore,  the  defendant's  original  creditor,  such  a 
transference  to  Mr.  Treen  in  the  interest  of  W.  H.  Moore, 
as  confirmed  the  sale  and  vested  the  debt  sued  on  in  the 
estate  of  W.  H.  M(K)re.  In  this  view  I  concur.  H.  E. 
M')ore  cannot  complain  of  the  payment  made,  and  tlie 
fruits  of  this  judgement  will  be  applied  to  the  judgment 
recovered  against  him  by  W.  H.  Moore.  Neither  can  the 
defendant,  for,  before  making  the  payment,  he  was  aware  of 
all  t^^at  had  occurred,  including  the  sale,  froni  which  he  did 
not  dissent,  and  he  is  in  no  way  prejudiced.  The  appeal 
should  be  dismissed  with  costs. 

A  J) peal  allowed  with  co^ts.    • 
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Oliver  v.  The  Dominion  Iron  and  Steel  Co. 

Before  Townshend,  J.,  Graham  E.  J.  and  Meagher,  J. 

Employers    Liability  Act — R.  S.    1900  c    179,  s.  ^—Injury  to  workman 

due  to  failure  to  provide  proper  plant  and  reasonably  safe  place  — 

Recoz*ery  for — Con  tribu tory  neglfgen ce. 

Where  plaintiff  was  required  to  perform  a  piece  of  work  in  a  dan^fcrous 
place,  by  a  person  in  the  employment  of  defendant  company,  whose 
orders  he  was  required  to  obey,  and,  while  so  eng'aj^ed,  was  struck 
by  a  moving  car  and  severely  injured,  the  company  havinj^  failed  to 
provide  proper  plant  and  a  reasonably  safe  place  for  the  perform- 
ance of  the  work,  he  was  directed  to  do, 

Held^  that  p'aintiff  was  entitled  to  recover  compensation  for  the  injuries 
s  i>t  lined. 

Held^  also,  that  as  plaintiff,  although  aware  of  the  serious  dan^^er  of 
working  where  he  did,  felt  obliged  to  do  so  under  peril  of  dismissal 
if  he  refused,  he  was  not  guilty  of  such  contributory  negligence  as 
would  preclude  his  recovery. 

Appeal  from  the  foUowinir  judgment  of  Ritchie,  J.  : 

This  action  is  brought  under  the  Employevn  Llahilify 
Act,  by  a  workman  in  the  employ  of  defendant  company, 
to  recover  compensation  for  injuries  sustained. 

Plaintiff  was  emploj^ed  on  the  coal  washing  plant  as  a 
jigger,  and,  according  to  instructions  given  him,  his  duty 
was,  when  the  jig  he  worked  at  was  idle,  to  assist  the 
repair  men  and  work  under  their  instructions.  Fre»l. 
McLean,  a  mechanical  engineer,  was  one  of  the  repair  men 
on  the  washing  plant.  His  duty  was  to  have  any  small 
repairs  made  that  were  necessary  from  time  to  time,  and, 
in  doing  so,  to  control  the  work  and  to  direct  the  men 
how  it  was  to  be  done.  On  the  11th  of  July,  1()02,  in 
the  aftenioon,  the  jig  on  which  the  plaintitt'was  employ t'd 
was  not  working,  and  it  became  necessary  t^)  reline  with 
sheet  iron  one  of  the  chutes  connected  with  it. 

"The  plaintiff  was  assisting  McLean  in  doin^^  this. 
McLean  told  plaintiff  he  was  not  doing  right,  and  lu* 
marked  out  the  shape  he  wanted  on  a  pi(*ce  of  she(4  iron 
and  told  him  to  cut  it.  The  ordinary  mode  of  cutting  it 
was  by  hammer  and  chisel,  and  it  was  custoujary  for  the 
men  working  there  to  cut  it  on  the  rails  of  the  railway 
track.  Plaintiff  took  the  sheet  and  attempted  to  cut  it  on 
a  plank.     McLean  came  along  and  said  he  was  not  cutting 
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it  right,  and  told  him  to  cut  it  on  the  track.  Plaintiff  put 
it  on  the  track,  and  McLean  said  he  would  cut  it,  too,  and 
they  both  sat  on  the  track  facing  one  another  and  cut  the 
iron  on  the  rail.  There  were  two  coal  cars  on  the  track, 
not  attached  to  any  engine,  towards  which  plaintiff  had 
his  back,  a  short  distance  away.  While  the  plaintiff'  and 
McLean  were  so  employed  an  engine  with  three  cars  backed 
up,  coupled  to  the  cars  standing  on  the  track  and  backed 
them  on  the  plaintiff!  Neither  McLean  nor  the  plaintiff 
saw  or  heard  the  cars  moving  until  it  was  too  late  for  the 
plaintiff  to  get  out  of  the  way.  He  was  run  over  by  the 
cars  and  one  leg  cut  off. 

In  my  opinion  the  injury  was  caused  by  the  negligence 
of  McLean  in  directing  the  iron  to  be  cut  in  such  a  dan- 
gerous place;  that  McLean  was  in  the  emplojTiient  of 
defendant  company,  and  he  was  a  person  to  whose  orders 
or  directions  the  plaintiff*  at  the  time  of  the  injury  was 
bound  to  conform,  and  did  conform,  and  the  injury  sustained 
by  the  plaintiff  resulted  from  his  having  so  conformed  to 
McLean's  directions. 

I  do  not  think  sufficient  care  w«U3  used  in  moving  the 
cars.  The  movement  was  directed  by  one  of  the  brakemen, 
and  he  was  standing  at  the  side  of  the  track  opposite  the 
end  of  the  third  car.  The  engine  was  backing  up.  When 
the  cars  were  close  enough  he  signalled  to  the  engineer  to 
stop,  and  coupled  the  cars  attached  to  the  engine  with  those 
standing  on  the  track  near  where  the  men  were  working. 
He  then  got  down,  but,  instead  of  going  to  the  rear  end  of 
the  train,  from  where  he  would  have  seen  the  men  working 
on  the  track,  he  remained  opposite  the  third  car,  from 
where  he  could  not  soe  the  track  immediately  in  front  of 
the  newly  attach(Kl  cars,  and  signalled  to  the  engineer  to 
go  on,  which  resulted  in  the  injury  to  plaintiff. 

'*  I  think  the  notice  given  was  sufficient.  I  do  not  find 
that  the  plaintiff'  was  guilty  of  such  contributory  negli- 
gence as  would  prevent  his  recovering  in  this  action. 

I  have,  however,  some  doubt  whether  the  injury  was 
occasioned  by  the  plaintiff*  having  conformed  to  the  direc- 
tions of  McLean,  within  the  meaning  of  the  Act,  as  the 
iron  could  have  been  cut  on  the  rail  without  danger  if  the 
engine  and  cars  had  not  been  run  ovtr  the  track. 

This  point,  however,  was  not  taken  at  the  trial,  and  I 
have  thought  it  best  to  adopt  the  other  view,  which    can 
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be  corrected  if  the  Court  in  bunco  should  hold  a  different 
opinion.  - 

I  assess  the  plaintiff's  damages  at  ?1000,  for  Ti-hich  he 
will  have  judgment  against  the  defendant  company,  with 

costs, 

1904,  Jan,  21.  H.  A.  Lorett,  in  support  of  appeal.  The 
Statute  does  not  make  the  master  liable  under  any  of  the 
subsections  of  s.  3,  but  merely  provides  that  the  defence  of 
common  employment  is  not  available.  R.  S.  1900,  c. 
179,  s.  3.  The  fact  that  the  action  is  under  this 
statute,  does  not  deprive  the  defendant  of  any  defences  he 
had  at  ccmmon  law,  other  than  as  to  fellow  servant. 
Plaintiff  acted  voluntarily  in  doing  the  work,  and  the  risk 
was  apparent.  Seven  on  Negligence,  pp.  828-838.  It  is 
not  shown  that  it  was  suggested  by  McLe*an,  (;r  that  it  was 
necessary,  to  sit  on  the  rail  to  cut  the  iron.  The  plaintiff 
was  guilty  of  contributory  negligence.  Sf.  Jean  v.  Bo^Um 
and  Maine  Railroad,  170  Mass.,  213.  The  plaintiff  has 
not  brought  himself  within  c.  179,  s.  3,  ss.  (h.)  McLean 
was  not  a  person  from  whom  he  was  riMjuired  to  take 
orders.  Garland  v.  Ttrronfo  23  Ont.  App.,  238  ;  Fergvmn 
V.  Gill,  27  Ont.  Afp.,4H0\  Hooper  v.  Hoive,  12  T.  L.  R.. 
537  ;  S.  C.  13  T.  L.  R.,  6  ;  Snowdon  v.  Bnyns,  25  Q.  B.  I)., 
193;  S.  C,  24  Q.  B.  R,  468.  The  order  was 
not  such  as  the  plaintiff  was  lound  to  oiny.  ^fc- 
Manuii  V.  Hay,  9  Rettie,  425.  Bevea  on  Negligence,  p. 
853.  Bunker  v.  Midland  Raihcay  Co.  47,  L.  T.,  47(3.  It 
was  not  negligence  on  the  part  of  the  defendant  not  to 
send  a  man  to  the  end  of  the  car  before  moving  it.  Coylf^ 
V.  Great  Northern  Ey..  20  L.  R.,  Ir.  409,  at  419  ;  Wrii/hf 
V.  Midland  Ry.  Co.,  51  L.  T.,  539.  The  compliauoe  with 
the  order  was  not  the  cause  of  the  injury,  which  was 
caused  by  the  negligence  of  plaintiff  in  sitting  on  the  rail 
without  keeping  a  lookout  or  listening  for  th(^  hell.  The 
injury,  must  be  intimately  connected  with  the  order  to 
give  a  cause  of  action  under  the  Act. 
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G,  A.  R.  Rowlings,  contra. — McLean  was  mechanical 
superintendent.  The  plaintiff,  therefore,  comes  under 
8.  3  (6.)  There  is  a  finding  sustained  by  the  evidence  that 
McLean  was  a  person  to  whose  orders  plaintiff  was  bound 
to  conform.  The  negligence  of  the  train  crew  was  the 
cause  of  the  accident,  and  the  trial  judge  has  so  found. 
This  was  a  case  of  defective  system.  Smith  v.  Baker 
(1891)  A.  C,  '^63.  Knowledge  on  the  part  of  the  sup- 
erintendent of  the  defect  will  render  the  principal  liable. 
Beven  on  Negligence,  p.  748  n.  (6.)  Riiegg's  Employei-s 
Liability  Act,  p.  6.  It  is  defendant's  duty  to  see  to  the 
maintenance  of  his  premises  and  the  operation  of  his 
plant  in  a  reasonably  safe  manner.  No  appliances  were 
provided  for  this  work.  Webb  v.  Rennie,  4  F.  &  F.,  613; 
Murphy  v.  Phillips,  35  L.  T.  N.  S.,  477 ;  S2ncer  v.  South 
Boston  Iron  Co.,  138  Mass.,  426  ;  Williams  v.  Blrmingluim 
Battery  Co.,  (1899)  2  Q.  B.,  338.  There  was  no  contri- 
butory negligence  on  the  part  of  the  plaintiff.  Defendant 
used  the  only  place  available  for  the  work,  and  the  place 
used  by  all  the  other  workmen.  Radhy  v.  London  i 
NoHhem  Ry.,  1  App.  Cas.  7 59;  Stuart  v.  Evans,  49  L,  T., 
138.  The  plaintiff  did  not  voluntarily  incur  the  risk. 
Wild  v.  M'aygood,  (1892)  1  Q.  B.,  782.  R.  S.  N.  S.,  1900, 
c.  99,  ss.  2  and  251,  is  applicable  to  this  case,  and  was 
not  complied  with  by  defendants.  Acts  of  1899,  c.  139, 
s.  2  (J).  This  is  a  railway  under  the  Employers  Liability 
Act.  Rupf/yH  Employers  Liability  Act,  p.  112.  If  the 
Railway  Act  applies,  defendant  has  got  rid  of  the  defence 
of  volenti  non  fit  injuria.  Baddeley  v.  Granville,  19  Q. 
B.  D.,  423;  Thonquon  v.  Wright,  22  O.  R.,  127;  Mc- 
Cloherty  v.  The  Gale  Mfg.  Co.,  19  Ont.  App.,  117. 

H.  A.  Liivett,  in  reply. — The  Railway  Act  has  no 
application  to  a  company  carrying  on  its  private  business 
on  its  private  premises.  The  Act  applies  solely  to  a  public 
railway  carrying  freight  or  passengers.  Defendant,  hav- 
ing been  guilty  of  c  )ntributory  negligence,  cannot  recover 
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tmless  we  were  guilty  of  negligence,  and  our  negligence 
caused  the  accident.  McLean  had  no  mandate  from 
defendant  to  give  the  order  in  question,  and  it  was  not  ^n 
order  which  plaintift'  was  bound  to  obey  within  the  mean- 
ing of  the  Statute. 

1904,  April  16th.  Townshend,  J. — This  is  an  action 
under  the  Employera'  Liability  Act  in  which  the  plaintift' 
has  recovered,  for  injurias  received,  Sl,000.  Th'e  learned 
trial  judge  has  founded  his  decision  on  two  grounds; 
(1)  That  the  injury  was  due  to  the  negligence  of  Mc- 
Lean in  directing  the  iron  to  be  cut  in  a  dangerous  place, 
and  that  McLean  was  a  person  in  ihe  employment  of  the 
company  to  whose  oi-ders  the  plaintitf*  at  the  time  of  tlie 
injury,  was  bound  to  conform,  and  that  the  injury  resulted 
from  his  having  so  conformed. 

(2)  That  there  was  negligence  on  the  part  of  the 
brakeman  of  the  train,  in  not  being  at  the  proper  place 
when  it  was  moved — that  is  to  say  at  the  end  of  the  trani, 
in  which  case  he  would  have  seen  the  men  worliing  on 
the  track. 

(3)  That  in  his  opinion  the  plaintiff  was  not  guilty 
of  such  contributory  negligence  as  would  prevent  his 
recovering  in  this  action. 

On  the  part  of  the  defence  it  is  contended  that  McLean 
wiw  not  a  person  in  the  employ  of  the  defendant  company 
to  whose  orders  the  plaintiff  was  bound  to  conform,  and 
that,  in  this  instance,  the  injury  did  not  result  to  him  from 
having  so  conformed. 

It  appears  that  the  plaintiff  was  called  a  jigger,  and 
that  his  duties  were  to  see  that  the  jiirs  were  in  workinir 
order,  and  when  the  jigs  were  not  being  used  he  was 
employed  in  preparing  or  lining  chutes.  The  chutes  were 
lined  with  sheets  of  iron,  which  had  to  be  cut  in  shape  to 
fit  the  places  they  were  intended  for.  The  men  generally 
did  the  cutting  on  the  nearest  rail,  as  there  were  no  other 


Digitized  by 


Google 


188 


THE    NOVA    SCOTIA    REPORTS,    1004. 


special  means  provided  for  that  purpose.  While  they  were 
doing  80  the  cars  were  frequently  moving  up  and  down 
on  the  rails,  and,  in  the  opinion  of  the  witnesses,  it  wa.s  an 
extremely  dangerous  place  to  do  the  work.  Stubbut,  who 
was  master  mechanic  in  charge  of  this  department,  says : 

"  I  would  consider  that  extremely  dangerous.  I  always 
watched  for  cars.  I  took  other  men  with  me  to  assist  in 
cutting  the  plates.  I  instructed  them  it  was  dangerous 
and  to  watch  out." 

The  plaintiff's  account  of  the  accident  is  as  follows : 

"  When  Lucas  came  there  he  was  a  night  foreman. 
My  orders  from  them  were  to  go  to  work  when  the 
repairers  wanted  me.  McLean  wjis  mechanical  engineer 
and  repairer.  He  laid  out  the  work  for  me.  He  looked 
after  that  and  laid  it  out.  I  was  lining  a  chute  and  he 
came  in  and  told  me  I  was  not  lining  the  chute  right. 
He  got  the  sheet  and  marked  the  piece  of  iron  for  me  and 
wanted  it  cut.  I  took  it  and  he  walked  before  me.  I  laid 
the  piece  down  on  the  plank  and  started  to  cut,  and  every 
time  I  struck  the  hammer  I  suppose  it  would  strike  the 
piece  of  iron  into  the  wood,  and  he  came  along  and  said 
I  was  not  cutting  it  right,  and  he  took  it  from  me  and  said 
'  Cut  it  on  the  track.'  I  put  it  on  the  track  and  he  looked 
at  me  for  about  a  minute  and  said  :  '  I  will  cut  too  ;*  and 
then  we  faced  each  other,  he  cutting  on  the  same  tiling. 
When  we  had  the  piece  of  iron  cut,  the  cars  had  gently 
moved  up,  and  I  did  not  see  or  hear  any  bell  or  anything. 
I  did  not  see  anything  until  I  saw  the  track  move  by 
weight  of  the  cars,  and  that  is  how  I  came  to  take  notice 
of  it,  and  started  over,  and  then  the  cars  were  on  top  of 
me,  struck  me  on  the  back  and  threw  me  on  my  face.  I 
managed  to  get  this  leg  off*  but  she  went  over  the  other 
leg  and  cut  it  off.     I  lost  the  right  leg.'* 

It  is  proved  that  there  was  no  particular  place  or  means 
>iovi(led  by  the  company  for  doing  this  kind    of  work. 
he  plaintiff  also  swears   that  he  did   it  there  as   he  had 
en  others  do.      He  also  says  : 

'*  I  always  thought  I  was  under  his  (McLean's)  orders, 
nd  that  if  I  said  '  I  am  not  going '  next  thing  he  would 
eport  me  :  then  next  thing  I  would  be  sacked." 
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I  draw  the  following  conclusions  from  this  evidence : 

(1)  That  McLean  was,  at  the  time  of  the  accident,  a 
person  in  the  service  of  the  company  whose  orders  or 
directions  the  plaintiff  was  bound  to  conform  to,  and  that 
the  injury  resulted  from  his  having  so  conformed. 

On  this  point  I  would  refer  to  Beven  on  Negligence 
pp.  419-422  and  the  cases  there  cited  in  suppoi-t  of  the 
text. 

(2)  That  the  injury  was  due  to  the  defect  in  the 
works  or  plant  used  in  defendant  company's  business — 
that  is  to  say—  in  the  neglect  or  failure  to  provide  proper 
plant  and  a  reasonably  safe  place  for  cutting  the  sheet 
iron. 

On  this  question  the  authorities  will  be  found  in 
Beverly  p.  419,  where  the  different  views  which  have  pre- 
vailed are  discussed.  The  Common  Law  is  stated  to  be 
that  the  "  Master  is  bound  to  provide  machinery  fit  and 
proper  for  the  work,  and  to  take  care  to  have  it  super- 
intended by  himself  or  his  workmen  in  a  fit  and  proper 
manner." 

The  evidence  to  my  mind  shows  clearly  that  the  defend- 
ant company  were  guilty  of  negligence  in  this  respect. 

While  it  is  true  the  company  did  not  provide  that  the 
railway  track  should  be  used  for  cutting  tlie  iron  it  is 
shown  that  no  other  mode  was  provided  for  doing  this 
work,  which  could  only  be  properly  done  on  a  hard  sub- 
stance such  as  the  rail,  and  that  with  the  knowledge  and 
consent  of  its  superintendent  the  workmen  did  use  the 
rail,  which  they  admit  to  have  been  extremely  dangerous. 

(3)  That  while  the  plaintiff  must  have  been  aware 
of  the  serious  danger  of  working  wliere  he  did,  he  felt 
obliged  to  do  so  under  the  peril  of  dismissal  if  he  dis()))eyed. 
The  doubt  which  I  felt  as  to  whether,  in  working  therr 
under  such  circumstances,  he  was  not  guilty  of  such  con- 
tributory negligence  as  would  preclude  his  recovery  in 
this  action,  is  removed  by  what  was  said  in  Smith  v.  BaWr 


Digitized  by 


Google 


190  THE    NOVA    SCOTIA    REPORTS,     1W04. 

(1891)   A.    C.    325,    particularly   by  Lord    Herschell   at 
p.   362: 

"  The  plaintiff'  evidently  did  not  contemplate  injury  as 
inevitable — not  even,  I  should  judge,  as  probable.  Where 
then  a  risk  to  the  employee  which  may  or  may  not  result 
in  injury  has  been  created  or  enhanced  by  the  negligence 
of  the  employer,  does  the  mere  continuance  in  the  service, 
with  the  knowledge  of  the  risk,  preclude  the  employed,  if 
he  suffer  from  such  negligence,  from  recovering  in  respect 
of  his  employer's  breach  of  duty  ?  I  cannot  assent  to  the 
proposition  that  the  maxim  '  Volenti  non  jit  injuria* 
applies  to  such  a  case,  and  that  the  employer  can  invoke 
its  aid  to  protect  him  from  liability  for  his  wrong.  It 
is  quite  clear  that  the  contract  between  employer  and 
employed  involves  on  the  part  of  the  former  the  duty  of 
taking  reasonable  care  to  provide  proper  appliances  and 
to  maintain  them  in  a  proper  condition,  and  so  to  carry 
on  his  operations  as  not  to  subject  those  employed  to 
unnecessary  risk.  Whatever  the  danger  of  the  employ- 
ment which  the  employed  undertakes,  amongst  them  is 
certainly  not  to  be  numbered  the  risk  of  the  employer's 
negligence,  and  the  creation  or  enhancement  of  danger 
thereby  engendered.  If  then  the  employer  thus  fails  in 
his  duty  towards  the  employed,  I  do  not  think,  because  he 
does  not  straightway  refuse  to  continue  his  service,  it  is 
true  to  say  that  he  is  willing  that  his  employer  should 
thus  act  towards  him.  I  believe  it  would  be  contrary  to 
fact  to  assert  tliat  he  either  invited  or  assented  to  the  act 
or  default  which  he  complains  of  as  a  wrong,  and  I  know 
of  no  principle  of  law  which  compels  the  conclusion  that 
the  maxim  'volenti  non  fit  mj  aria' hecomeH  applicable.'* 

In  my  view  these  words,  and  many  other  passages  in 
the  different  judgments,  have  a  direct  application  to  the 
facts  of  this  case.  I  say  nothing  as  to  how  far  there  was 
negligence  on  the  part  of  those  moving  the  cars,  as  it  is 
not  necessary  in  order  to  make  the  defendant  company 
sponsible  under  the  evidence  before  us. 

In  my  opinion  this  appeal  must  be  dismissed  with  costp. 

Appod  dismissed  xcith  costs. 
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McNaughton  V.  Hudson. 

Before  McDonald,  C.  J.,and  Ritchie,  TowNSHENDand  Meagher,  J  J. 

Mining'  areas — Con/ rat/  /or  purchase  and  sale — Alleged  false  and 
fraudulent  represen  tat  ions. 

In  an  action  to  recover  money  paid  in  connection  with  a  contract  for 
the  purchase  and  sale  of  a  number  of  g^old  minings  areas,  plaintiff 
relied  upon  false  and  fniudulent  representations  made  to  him  by 
defendant,  of  which  particulars  were  given.  On  the  trial  judgment 
was  given,  setting  aside  the  transaction  a*  d  ordering  the  return  of 
the  money.  The  majcriiy  of  the  Court,  on  appeal,  were  of  the 
opinion  that,  under  the  evidence,  the  bargain  was  concluded'  before 
the  rcpresei\tations  relied  on  were  made,  and  ilutt  they  had  no 
influence  in  inducing  the  contract. 

Heldy  that  the  appeal  must  be  allowed  and  the  action  dismissed  with 
c.  sts. 

Ritchie,  J.,  dissented  for  reasons  given  in  th  ■  judgment  appealed  from. 

This  was  an  action  brought  by  plaintiff*  against 
defendant,  to  recover  a  sum  of  money  paid  by  plaintiff  to 
defendant  for  the  purchase  of  the  latter's  interest  in  certain 
^old  mining  areas,  situate  in  Stormont  District,  Guysboro 
County,  and  for  the  cancellation  of  the  agreement  for 
purchase  and  sale,  and  for  such  other  relief  as  the  nature 
of  the  case  retjuired.  Plaintiff  alleged  that  he  was  induced 
to  make  the  purchase  by  certain  false  and  fraudulent 
representations  of  the  defendant,  particulars  of  which  were 
given  as  follows  : 

(a)  The  defendant  represented  that  he  had  sunk  pits, 
an  east  and  west  pit,  upon  the  said  block  of  areas,  and 
had  discovered  in  West  pit  a  gold-bearing  lead  which  was 
four  feet  wide  and  would  yield  two  ounces  of  gold  to 
every  ton  of  ore,  whereas,  in  fact  and  in  truth,  the  said 
lead  was  only  two  feet  six  inches  wide,  and  did  not  yield 
more  than  two  pennyweights  of  gold  per  ton  of  ore. 

(b)  The  defendant  also  represented  that  in  the  eastern 
pit  the  lead  on  the  north  wall  was  five  inches  wide  and 
sticking  full  of  gold,  and  even  richer  than  the  western  pit, 
whereas,  in  truth  and  in  fact,  it  was  not  more  than  one 
inch  wide,  and  showed  no  gold. 

He  also  represented  that  the  said  last  lead  was  full  of 
stringers  and  small  leads,  whereas,  in  truth  and  in  fact,  it 
fihowed  no  stringers  or  leads  excerpt  a  small  lead  on  the 
north  wall. 
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(c)  The  defendant  also  represented  that  the  lead  in 
the  western  pit  was  then  showing  twenty  sights  of  gold, 
whereas  in  truth  and  in  fact  there  was  no  gold  showing 
in  said  western  pit. 

All  the  above  representations,  plaintiff  claimed,  were 
false,  and  made  by  defendant  fraudulently  and  knowingly 
for  the  purpose  of  inducing  plaintiff  to  purchase  defend- 
ant's interest  in  said  areas. 

This  was  an  appeal  from  the  judgment  of  Graham,  E. 
J.,  in  favor  of  plaintiff  as  follows  : 

I  am  disposed  to  adopt  the  testimony  of  the  plaintiff 
and  his  brother,  rather  than  that  of  the  defendant,  as  to 
the  representations  which  were  made  by  the  latter  pre- 
viously to  the  sale  of  the  areas  in  question.  It  is  quite 
e\ndent  from  the  testimony  of  the  defendant  that  repre- 
sentations were  made.  The  diwspute  is  rather  aa  to  the  sub- 
stance of  the  representations.  Now  the  plaintiff  has 
corroboration  in  the  testimony  of  his  brother,  and  he  says 
that,  within  an  hour  after  the  conversations,  he  made  a 
memorandum  of  it  which  would  aid  his  memory. 

I  shall  refer  to  the  statements  which  the  defendant 
now  says  he  made,  and  it  will  be  seen  that,  although  they 
differ  in  some  respects  from  those  the  plaintiff  sets  up, 
yet.  they  have  a  most  important  effect  in  considering  the 
probabilities. 

Then,  as  to  tlie  truth  of  the  representations.     There 

were  two  pits  dug  along  the  lead,  about  80   feet  apart. 

The  defendant  represented  that  in  the  western  pit  the  lead 

was  4  feet  in  width.     The  defendant  now  says,   "  I  said 

a]x)ut  3  feet  9  inches."     None  of  the  witnesses  say  tliat  it 

was  four  feet  wide  througliout  the  length  of  the  pit,  which 

wah  about  1 2  feet.     The  defendant  says  :  ''  The  lead  was 

8  feet  9  inches.     It  was  4  feet  at  one  end  from  top  to 

bottom."     The    defendant's  witnesses    testify  as  follows : 

Henry  Mason  (James'  son)  "I  would  not  say  it  was  not 

4  feet  at  the  east  end,  but  at  the  west  end  my  impression 

as  tliat  it  was  scarcely  3  feet,  though  I  never  measured 

."     Henry  Mason   (John's  son) :  "  The   west    lead    was 

tx>ut  a  4  foot  lead."     Walter  Harris  :  "  Width  of  lead  was 

-tweeii  3  and  4  feet."     Frederick  Keith :  "  The  lead  was 

lj(3ut  4  feet  in  the  east  end  ;    not  quite  as  large   in  the 

:her  end." 
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On  the  other  hand  the  plaintiff,  and  Hallet,  Hudson 
and  Stevenson,  hia  witnesses,  say  it  was  about  2  feet  6 
inches;  the  last  one,  "in  no  place  as  wide  as  3  feet." 
Alexander  Sinclair,  "  2 J  feet  to  2  feet  8  inches."  William 
Wilson,  the  manager  of  the  Crow's  Nest  mine,  says  it  was 
a  '  width  of  about  2  feet." 

Then  the  defendant  represented  that  three  feet  of  this 
lead  would  yield  about  2  oz.  to  the  ton  of  quartz.  The 
defendant  himself  says :  "  I  said  I  think  if  you  took  3  feet 
off  the  south  side  of  the  belt,  and  the  remaining  9  inches 
you  threw  aside,  judging  by  the  quartz  we  took  out  of  the 
very  bottom  of  that  hole,  it  would  go  at  the  rate  of  2  oz. 
to  the  ton."  Then  he  stOites  he  was  asked  to  guarantee 
that  it  would  do  so  and  he  refused,  and  was  asked  for  his 
opinion,  and  he  said  he  would  naturally  have  to  judge  the 
next  inch  that  he  could  see  by  the  last  inch  he  could  see. 
He  had  told  Dustan  in  other  negotiations  that  it  would 
give  from  three  to  four  feet  of  crushed  quartz,  and  it  would 
yield  2  oz.  to  the  ton. 

As  to  the  truth  of  the  representations  he  now  says  : 
"  About  three  feet  of  it  showed  some  transient  sights.  I 
never  thought  it  would  yield  2  oz.  to  the  ton,  taking  it  as 
a  body  of  quartz.  And  the  experiment  shows  that  about 
20  tons  of  the  quartz  yielded  1 J  dvvts.  to  the  ton."  Alex- 
ander Sinclair,  who  worked  for  the  plaintiff  for  three  days 
in  the  west  shaft,  after  the  purchase,  says  :  "  a  lot  of  shots 
were  put  in  "  but  he  did  not  see  any  gold  in  the  quartz. 

John  Hallet,  who  worked  in  jihe  same  shaft  about  10 

'  days  **  saw  no  gold."     Norman  Hudson,  who  worked  there 

part  of  6 J  days,  did  not  see  any  gold.     George  Henderson 

who  was  at  work  breaking  up  the  quartz  which  came  from 

this  shaft  saw  no  gold  in  it. 

The  defendant  also  represented  that  there  were  20 
sights  of  gold  sticking  in  the  lead  in  the  bottom  of  the 
shaft.  The  defendant  says  that  what  he  did  say  was  this: 
*'  I  did  not  say  that  at  that  time  there  were  20  sights. 
What  I  did  say  was,  when  I  knocked  off  there  were  about 
20  sights.  He  accounts  for  their  disappearance  by  the 
subsequent  disturbance  caused  by  the  removal  of  water 
and  dirt  from  the  pit.  It  was  baled  out  twice  betwe(:M 
the  time  the  defendant  quit  working  and  the  plaintiff's 
purchase.     Upon  one  of  these  occasions,  when  Dustan  was 

13 — N.  S.  R.  37. 
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in  the  pit  and  concerned  in  negotiations  for  purchase ;  he 
saw  but  two  sights,  and  these  were  pointed  out  to  him. 
The  plaintiff's  workmen  found  no  sights  when  they  went 
to  work.  The  defendant's  witnesses,  who  were  at  work  in 
the  mine  when  he  quit  work,  and  who  were  interested 
with  him  in  it,  do  not  at  all  corroborate  him  as  to  the  20 
sights  being  there.  Of  course  some  of  them  might  disap- 
pear by  the  removal  of  the  water  and  muck  from  the 
bottcm  and  in  the  washing,  but  one  would  not  suppose 
that  in  the  ordinary  course  this  would  account  for  the 
difference  between  the  appearance  when  the  defendant 
quit  work  and  the  plaintiff  commenced,  or  when  Dustan 
saw  it ;  and  the  defendant  being  present  would  be  naturally 
anxious  to  point  out  to  him  all  the  sights  which  existed 
there. 

Then  as  to  the  eastern  pit  the  defendant  represented 
that  there  was  a  vein  in  the  north  wall  five  inches  thick ; 
that  there  was  a  slab  of  it  ready  to  pry  down,  and  it  was 
sticking  full  of  gold;  that  it  was  even  richer  than  the 
western  pit,  and  that  the  balance  of  the  belt  was  composed 
of  small  leads  and  stringei*s.  As  to  this  the  defendant 
states  that  he  never  saw  into  the  east  pit,  and  relied  upon 
what  his  workmen  (interested  in  the  mine  with  him)  told 
him.  He  stated  that  they  "  left  the  slab  standing  on  the  . 
wall ;  they  pried  part  of  it  off  and  it  was  sticking  full  of 
gold,  rich  with  gold,  and  left  as  much  on  as  they  took  off, 
showing  as  good  gold."  "  I  told  them  that  there  were 
some  stringers  of  quartz  south  of  where  they  put  the  shot 
in  the  east  pit."  **  I  said  the  boys  told  me  that  the  lead 
in  the  east  pit  w^as  fully  richer  than  in  the  west  pit.  I 
said  the  quartz  they  gave  me  was  the  best  I  had  ever  seen." 

I  think  the  vveight  of  the  evidence  is  that  the  vein 
spoken  of  was  not  more  than  an  inch  wide.  There  was 
no  slab  there,  and  no  one  accounts  for  its  disappearance. 
None  of  the  plaintiff's  workmen  found  any  gold  in  the 
eastern  pit,  or  any  stringers  or  small  leads  other  than  the 
vein  spoken  of,  and  I  am  disposed  to  think  that  the 
intimation  that  it  was  fully  richer  than  the  western  pit 
was  alleged  to  be  was  mislea  ing. 

As  to  the  materiality  of  the  representations  made  by 
the  defendant,  it  is  clear  that  they  were  material,  and  I 
am  of  the  opinion  that  they  were  untrue.  It  is  contended 
that  the  plaintiff  was  not  relying  upon  these  representa- 
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tions  but  upon  his  own  judgment.  It  is  true  that  he 
owned  9-100  of  the  areas,  and  also  that  he  was  there  once 
or  twice  when  they  were  working  the  pit,  but  he  was  not 
down  in  the  pit  at  any  time,  and  not  there  when  the  work 
stopped,  and  it  is  of  the  appearances  at  that  period  of 
which  the  defendant  says  he  spoke.  That  the  plaintiff 
attached  importance  to  the  representations  is  clear  from 
the  statement  of  the  conversation  given  by  both  parties. 
His  brother,  who  was  taking  a  one-half  interest  with  him, 
and  was  manager  of  another  mine,  and  therefore  capable 
of  forming  an  estimate  from  the  appearances,  would  attach 
importance  to  representations. 

In  fact  the  plaintiff  proposed  to  the  defendant  that  the 
water  should  be  removed  to  give  Arthur  McNaughton  the 
opportunity  to  examine  the  mine  for  himself,  and  the 
defendant  dissuaded  them  from  this  course.  Naturally 
Arthur  McNaughton  would  have  to  be  satisfied  in  the 
absence  of  an  examination  and  representations  would 
receive  more  prominence.  The  value  of  a  gold  mine  is  no 
doubt  a  very  uncertain  thing,  but  the  importance  of  the 
indications  and  of  representations  as  to  what  the  indica- 
tions are  is  very  great. 

If  the  representations  were  imtrue,  as  I  think  they 
were,  there  is  a  serious  burden  cast  upon  the  defendant  in 
showing  that  they  were  innoccuous.  Redgrave  v.  Hiird, 
20  Ch.  D.  1. 

The  fact  that  the  plaintiff,  by  reason  of  his  interest  in 
the  mine,  was  a  party  with  the  defendant  to  agreements 
to  sell  to  others  at  a  like  price,  does  not,  I  think,  have  much 
bearing  on  the  case.  ^  He  was  simply  asking  the  best  price 
he  could  get,  and  the  fact  that  he  joined  in  asking  these 
sums,  neither  shows  knowledge  of  the  actual  condition  of 
the  areas,  or  that  the  misrepresentations  of  the  defendant 
in  this  transaction  were  not  material.  It  is  true  also  that 
the  plaintiff  took  an  option  from  the  defendant  before  this 
agreement  was  entered  into,  but  it  appears,  chiefly  from 
the  defendant's  evidence,  that  the  same  representations,  in 
part  at  least,  had  been  made  to  the  plaintiff  before  that. 

1  have  no  doubt  they  were  reiterated  at  the  time  of 
the  final  purchase,  and  that,  in  the  absence  of  an  examina- 
tion of  the  lead  by  Arthur  McNaughton,  both  lie  and  the 
plaintiff  relied  upon  them  in  making  the  purchase. 
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In  my  opinipn  the  transaction  should   be  set  aside  and 
the  sum  of  S910  paid  to  the  defendant,  should  be  returned. 
The  plaintiff  will  have  his  costs. 

1902,  Dec.  15th,  R.  L.  Borden,  K.  C,  and  W.  Chisholm 
in  support  of  appeal.  The  alleged  representations  were 
commendations  made  to  a  part  owner  of  the  mine  who  had 
worked  it  and  seen,  quartz  taken  out  of  it.  Bainhridge 
on  Mines  5th  ed.  344  ;  MacSunnney  on  Mines,  199  et  seq.; 
Am,  and  Eng.  Ency.  of  Law,  2nd  ed.  v.  14,  pp.  34  to  36, 
44,  124,  6  to  62,  112,  115.;  Moncreiff  on  Fraud  and  Mis- 
take, pp.  71,  72.  The  representations  were  not  acted  upon 
by  the  plaintiff  he  having  practically  decided  to  buy  the 
mine  before  they  were  made.  .  Redgrave  v.  Hurd,  20  Ch. 
D.  has  been  disapproved  of  in  Smith  v.  Chadwick,  9  App. 
Cas,  196  ;  Smith  v.  Land  and  House  Property  Corpora- 
Hon,  28  Ch.  D.  16.  Whether  or  not  the  party  was  induced 
to  act  by  representations  made  to  him  is  purely  a  question 
of  fact  The  representations,  according  to  the  evidence, 
are  true.  They  must  be  regarded  as  having  been  made 
with  reference  to  the  condition  of  the  mine  when  defendant 
was  working  there.  In  respect  to  the  eastern  shaft 
defendant  had  never  seen  it.  He  only  spoke  of  what  he 
liad  been  told  by  the  men.  The  representations  were 
practically  made  after  the  contract  had  been  arrived  at. 
The  plaintifi*  became  aware  immediately  that  the  repre- 
sentations were  not  true  and  took  his  chances  of  the  mine 
turning  out  well.  He  cannot  therefore  succeed  in  this 
action.  He  was  bound  to  elect  at  once  either  to  rescind 
the  contract  or  to  accept  the  property  notwithstanding 
the  misrepresentation.  Cloiigh  v.  Landan  and  N.  W. 
Ry  Co.,  L.  R.  7  Exch.  26  ;  Leckie  v.  StuaH,  34  N.  S.  R. 
at  178 ;  Erlavger  v.  JS'^eiv  Sombt-ero  Co.,  3  App.  Ca^.  1218; 
Clark  v.  Dickson,  El.  Bl.  and  El.  148 ;  Northrup  Mining 
Co.  V.  Dimock,  27  N.  S.  R.  133;  Colby  v.  Godsen,  34. 
Beav.  416.  The  contract  was  in  effect  an  executed  con- 
tract for  the  sale  of  an   interest  in  lands.     Under  such 
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circumstances  plaintiff  cannot  recover  in  the  absence  of 
proof  of  actual  fraud,  15  S.  C.  R.  576;  Hill  v.  McLeod, 
17  N.  S.  R.  288. 

H.  Mclnnea  and  C,  E.  Gregory,  contra.  We  have 
three  findings  in  our  favor,  viz.,  that  the  representations 
were  made,  that  they  were  untrue,  that  they  were  material 
and  that  plaintiff  acted  upon  them.  These  findings  will 
not  be  set  aside  unless  they  are  clearly  against  evidence. 
No  agreement  had  been  arrived  at  up  to  the  time  when 
'  the  representations  were  made.  Redgrave  v.  Hurd,  29 
Ch.  D.  1 ;  Derry  v.  Pecky  14  App.  Ci\s.  315  ;  Rawlings  v. 
Wickha7n,  3  De.  G.  and  J.  317  ;  Smith  v.  Lurid  ami  House 
Property  Coyyoration,  28  Ch.  D.  16  ;  Am.  and  Eng.  Ency. 
of  Law  2nd  ed.  v.  14  p.  35  ;  11  Allen  520.  The  evidence 
shows  that  we  never  examined  the  mine  Hill  v.  Buckley, 
17  Ve.s.  394;  King  v.  Wilson,' Q  Beav.  134;  Dobell  v. 
Stevens,  3  B.  and  C  623.  Laches  on  our  part  is  not 
pleaded.  Kerr  on  Fraud  and  Mistake  314.  Taking  into 
consideration  all  the  circumstances  we  were  not  guilty  of 
laches.  New  Brunswick  Raihvay  Go.  v.  Conybeare,  9  H. 
L  C.  711  ;  Pollock  on  Contracts  546. 

R.  L.  Borden,  K.  C,  in  reply. — It  is  a  necessary  part 
of  the  plaintiffs  case  to  show  that  they  elected  to  rescind 
this  contract.  If  we  show  an  election,  after  a  full  know- 
ledge of  the  facts,  to  affirm  the  contract,  then  they  must 
fail  in  this  action  irrespective  of  our  pleading.  Campbell 
V.  Flemiwi,  1  A.  &  E.  40 ;  Vigers  v.  Pyke,  8  CI.  & 
Fin.  562,  at  650.  If  necessary  we  should  be  at  liberty  to 
amend  now,  the  evidence  coming  from  the  plaintiff's  wit- 
nesses, and  no  question  having  been  raised  below. 

1903,  January  27th.  Meagher,  J. — By  an  agreement, 
dated  the  5th  day  of  December,  1901,  the  defendant,  in 
consideration  of  $2730.00,  of  which  $910.00  was  paid  in 
cash,  and  the  balance  was  to  be  paid  in  three  instalments 
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extending  over  a  period  of  twelve  months — undertook  to 
convey  to  the  plaintiff  91/100  interests  in  25  gold  mining 
areas  therein  described. 

The  first  payment  was  made,  and  the  action  is  to 
recover  back  that  sum  and  to  have  the  agreement  cancelled, 
on  the  ground  that  the  plaintiff  was  induced  to  enter  into 
it  by  false  and  fraudulent  representations  made  to  him  by 
the  defendant,  and  which  are  thus  particularized  in  the 
statement  of  claim  : 

(The  representations  have  already  been  stated  in  full.) 

The  defence  denied  all  material  allegations. 

The  question  to  be  determined  is  one  of  fact ;  and  in  a 
case  like  the  present,  where  fraud  is  imputed,  the  proof 
should  be  clear  and  distinct  to  support  it. 

The  evidence  convinces  me  that  the  bargain  was  con- 
cluded before  the  representations  relied  on  were  made ; 
assuming  that  they  were  made.  In  that  view  they 
had  no  influence  in  inducing  the  contract. 

The  situation  as  disclosed  by  the  evidence  on  behalf 
of  the  plaintiff  shows  : 

1st.  The  plaintiff  was,  himself,  a  part  owner  of  these 
areas  at  the  time  of  the  purchase  and  had  been  for  upwards 
of  a  year  or  more  before  then  ;  and  also  owned  a  number 
of  areas  adjoining  and  naturally  would  be  anxious  to 
acquire  these  so  as  to  have  a  larger  property  to  put  on 
the  market. 

2nd.  In  August  previous  the  plaintiff  took  from  the 
defendant  a  sixty  days'  option  on  the  same  interest  at 
$4,095.00.     It  was  allowed  to  expire  by  lapse  of  time. 

3rd.  No  intercourse  of  any  kind  took  place  between 
the  parties,  and  consequently  no  representations  of  any 
kind  were  made,  touching  the  property  between  the  mak- 
ing of  that  option  and  the  writing  of  the  letter  in  October, 
bo  which  I  shall  now  refer. 

4th.  On  the  11th  of  October  the  plaintiff  wrote 
defendant  that  he  had  talked  the  matter  of  these  areas 
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over  wifch  his  brother  Arthur,  and  if  the  defendant  was 
prepared  to  accept  at  the  rate  of  $3,000.00  for  the  whole 
title,— $500.00  down  and  $500.00  every  two  months  until 
the  $3,000.00  was  paid—  he  (the  plaintiff)  thought  he 
would  be  prepared  to  go  into  it  personally.  The  letter 
asked  for  a  prompt  reply  as  he  had  another  thing  in  view 
and  must  decide  at  once. 

5th.  The  defendant  replied  under  date  of  the  18th, 
and  said  he  had  made  him  his  best  offer  on  it  when  he 
was  prospecting ;  which  was  $5,000.00  for  the  whole  mine, 
$1,200.00  down  and  the  balance  in  three  equal  payments 
in  one  year,  with  plaintiff's  share  deducted  from  the  price. 

The  oSer  there  referred  to  was  made  several  months 
before. 

6th.  Late  in  November,  but  some  time  before  the 
26th.  the  plaintiff  went  to  the  defendant's  place  and  opened 
negotiations  by  offering  him  some  areas  adjoining  those  in 
question.  The  defendant  declined  to  buy  and  said  he 
would  sell  his  own.  The  plaintiff  enquired  the  price  an  J 
defendant  replied  $4000.00  for  the  whole.  The  plaintiff 
asked  if  he  would  take  $3,000.00  and  defendant  replied 
the  offers  were  too  far  apart,  but  he  would  see  the  other 
parties  interested,  and  if  they  were  willing  to  take  at  the 
rate  of  $3,000.00,  and  he  got  at  the  nite  of  $4,000.00  for 
his  interest,  it  would  be  satisfactory.  They  parted  on  the 
understanding  that  defendant  would  consult  his  associate 
owners  and  report  the  result  to  the  plaintiff. 

The  defendant  made  the  needed  enquiries,  and,  on  the 
26th  of  November,  wrote  the  plaintiff  that  he  had  seen  the 
parties  and.  had  got  them  to  agree  to  take  "  the  offer  that 
we  talked,  and  agreed  on."  He  requested  a  reply,  stating 
whether  the  plaintiff  was  going  to  do  business  with  them. 
The  plaintiff  replied  accordingly  that  he  would  be  over 
the  next  week  to  arrange  matters. 

The  plaintiff,  referring  to  the  interview  last  mentioned, 
admits  that  he  told  the  defendant  he  was  willing  to  take 
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the  property  at  the  rate  of  $3,000.00,  which  is  the  price 
named  in  the  agreement  before  us.  The  plaintiff  testified  : 
— "  The  agreement  was  drawn  up  almost  immediately  after 
the  defendant's  letter  of  the  26th  of  November," — a  fact 
which  shows  very  clearly  that  the  bargain  was  concluded 
at  the  interview  at  defendant's  place  of  residence  spoken 
of,  subject  to  this  alone,  viz.: — that  defendant  was  to  obtain 
the  assent  thereto  of  the  other  co-owners  whose  title  the 
defendant  held  in  his  own  name. 

The  plaintiff,  it  is  true,  added  a  qualification  to  the 
(juoted  statement  that  the  agreement  was  drawn  up 
"  pending  an  examination  " — a  circumstance  which  detracts, 
from  ratlier  than  adds  to  the  weight  of  his  testimony, 
because,  prior  to  that  interview,  both  verbally,  and  by 
letter,  he  had  offered  to  buy  at  that  figure,  and  invited  the 
defendant  to  sell  to  him  accordingly ;  and  this,  too,  without 
reference  to  an  examination,  and  without  any  enquiry  of 
the  defendant  as  to  the  appearance  or  cliaracter  of  the 
property,  and  without  anything  having  been  said  about 
its  productiveness,  beyond  the  information  the  plaintiff 
received  long  before  then  in  his  capacity  of  part  owner 
alone. 

7th.  The  next  interview,  according  to  the  plain tifl*, 
was  on  the  4th  of  December — the  day  before  the  agree- 
ment was  signed,  and  before  he  wired  for  his  brother 
Arthur  to  come  over.  But,  what  took  place  at  that  inter- 
view is  not  disL-losed.  It  may  bo  assumed  it  was  not 
material  to  plaintifi's  interests,  or  it  would  have  been 
stilted. 

Tlie  plaintitt'  chiims  to  have  made  an  entry  in  his  note 
})ook  of  the  coriversiition  which  took  place  in  Sweet'.s 
Hotel  just  before  tiie  agreement  was  signed.  He  says  he 
made  that  note  within  an  hour  afterwards.  It  does  not 
appear  whether  it  was  exhibited  at  the  trial  or  not.  It  is 
not  in  the  record,  and  was  not  pr<xluced  at  the  argument. 
One  cannot  easily   understand  why   he  should   have  made 
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such  an  entry  when  the  bargain,  on  his  own  showing,  was 
completed,  upon  his  own  offer,  some  days  before  and 
nothing  remained  to  be  done  except  to  obtain  the  assent 
of  the  other  owners  and  communicate  the  fact  to  the 
plaintiff. 

Up  to  the  stage  last  mentioned  there  is  not  a  word 
about  representations,  or  a  guarantee  being  sought;  or 
given. 

Any  conversations  as  to  the  property  were  had  long 
before,  and  any  statements  which  may  then  have  been 
made  were  not  made  to  the  plaintiff  as  an  intending,  or 
pos.sible,  purchaser,  but  as  a  part  owner,  or  in  connection 
with  the  negotiations  with  third  parties  looking  to  the 
sale  of  the  entire  property,  including  the  plaintiff's  interest. 
The  defendant's  version  of  the  earlier  conversations  is  not 
contradicted ;  and,  taken  in  the  strongest  sense,  they  fall 
far  short  of  what  is  necessary  to  support  the  plaintiff's 
case.  They  were  not  relied  on  by  the  plaintiff,  and  were 
not  even  adverted  to  in  the  evidence  on  his  behalf. 

If  the  same,  or  similar,  representations  were  made  prior 
to  the  option,  there  was  no  occasion  to  ask  the  defendant 
to  repeat  them  in  December.  The  nituation  was  unchanged. 
No  work  was  done  meanwhile  on  the  areas. 

The  representations  alleged  to  have  been  made  in 
Sweet's  Hotel  are  alone  relied  on.  They  alone  were 
referred  to  in  plaintiff's  case. 

It  seems  strange  to  me  that  plaintiff*  did  not  seek  any 
guarantee,  or  representations,  and  does  not  assert  any  were 
made,  either  when  he  took  the  option,  in  August,  or  on  any 
of  th^  later  occasions  when  he  offered  to  give  $3,000.00 
for  the  areas ;  and  that  he  should  have  desired  them  on 
the  5th  of  December,  when,  to  all  appearances,  they  met, 
not  to  make  a  bargain,  but  to  execute  the  agre^^ment  which 
plaintiff  had  caused  to  be  prepared  some  days  before  to 
give  effect  to  a  bargain  already  made. 

It  is  even  more  difficult  for  me  to  understand  how  the 
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plaintiff  could  bring  himself  to  say  that  he  was  led  to 
enter  into  the  agreement  by  the  representations  made  at 
the  hotel,  when  his  own  testimony,  and  his  letter  of  the 
11th  of  October,  shew  that,  long  before  that  meeting  he 
had  offered  tlie  price  ultimately  agreed  upon,  and  expressed 
his  readiness  to  take  it  at  that  figure.  The  force  of  this 
view  would  be  diminished,  perhaps  destroyed,  if  anything 
were  shown  to  cause  a  change  in  his  mind  meanwhile,  or 
to  indicate  a  tendency  on  his  part  to  recede  from  the  offer 
he  made  and  the  defendant  accepted.  But,  nothing  of 
that  kind  appears  in  the  case. 

It  is  only  reasonable  to  assume  that,  either  before  he 
took  the  option,  or  While  he  held  it,  or  at  some  time  during 
his  part  ownership  of  the  property,  lie  made  enquiries 
and  gained  some  knowledge,  more  or  less  extensive,  and 
accurate,  about  the  property,  and  based  his  unsolicit^ 
offers  upon  it.  As  a  part  owner  he  no  doubt  availed 
himself  of  all  reasonable  opportunities  to  glean  information 
about  the  property  for  himself ;  such  opportunities  existed 
and  were  known  to  him. 

I  cannot  help  thinking,  too,  that  if  the  property  was 
of  the  character  the  plaintiff  says  the  defendant  described 
it  to  be,  it  would,  to  the  knowledge  of  both,  have  been 
worth  a  very  much  larger  sum  than  was  agreed  upon. 

The  fact  that  the  agi'eement  was  prepared  by  Arthur 
under  the  plaintiff's  directions,  promptly  after  the  receipt 
of  the  defendant's  letter  of  the  26th  November,  shows  that 
the  plaintiff  understood  that  the  bargain  was  concluded, 
and  nothing  further  remained  to  be  done  except  to  execute 
the  agreement.  The  terms  of  payment  were  not  even 
discussed  at  Sweet's.  The  plaintiff  says  he  gave  the  entire 
conversation  which  took  place  there — and  no  mention  is 
made  of  them. 

The  plaintiff's  letter  of  the  11th  of  October  is  material 
in  two  aspects  : — first,  that  Arthur  and  he  had  discussed 
the  whole  affair  ;  second,  he  was  willing  to  give  $3,000.00 


Digitized  by 


Google 


MCNAUGHTON    V.    HUDSON.  203 

for  the  areas  although,  up  to  that  time,  the  representations 
relied  on  had  not  been  made. 

Thus  far,  I  have  regarded  the  matter  from  the  plain- 
tifTs  stand-point  alone.  There  is,  however,  important 
testimony  given  by  the  defendant  strongly  corroborating 
the  view  I  have  taken,  and  which  the  plaintiff  did  tiot 
venture  to  contradict.  The  defendant  said  that,  on  the 
5th  of  December,  before  they  met  at  Sweet's,  the  plaintiff* 
overtook  him  on  the  road  and  told  him  that  Arthur  was 
coming  over  that  afternoon  "  to  fix  up  the  agi'eement,'' 
meaning,  as  I  understand  it,  to  execute  the  agreement 
embodying  the  terms  previously  agreed  upon. 

Everything  in  the  case  seems  to  me  to  point  directly 
to  the  conclusion  that  the  bargain  was  made  long  before 
they  met  at  Sweet's  Hotel  and,  consequently,  nothing  said 
there,  if  anything  was  said,  had  the  slightest  effect  in 
inducing  the  plaintiff^  to  purchase. 

Arthur  is  interested  with  the  plaintiff"  in  the  purchase. 
But,  his  position  is,  in  no  sense,  diffierent  from  the  plaintiff*  s. 
The  letter  of  the  11th  of  October  was  written  with  his 
approval,  and  he  knew  before  he  went  to  Sweet's  that  the 
bargain  was  concluded.  No  change  was  made  in  it  there 
and  none  was  sought.  No  argument  was  made  from  his 
standpoint.  It  is  not  necessary  to  consider  any  other 
questions  urged.  The  appeal  will  be  allowed  and  the 
action  dismissed  with  all  the  costs. 

McDonald,  C.  J.,  and  Townshend,  J.,  concurred. 

Ritchie,  J. — I  regret  that  I  am  unable  to  agree  with 
the  remainder  of  the  judges  who  heard  the  argument  of 
this  cause.  I  concur  with  the  learned  trial  judge  for  the 
reasons  he  has  given  in  his  written  judgment. 

Appeal  allowed  and  action  dismissed  imth  costs. 
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King  v.  King. 

Before  VVeatherbe,  Ritchie,  Townshend  and  Meagher,  J  J. 

Court  for  Divorce  and  Matrimonial  Causes— Jurisdiction  in  respect  to 

restitution  of  conjugal  rights  and  alimony  pendente  lite — Appeal 

court — Act  altering  quorum  intra,  vires  local  legislature. 

The  Court  for  Divorce  and  Matrimonial  Causes  in  this  Province  has 
jurisdiction  in  respect  to  a  suit  for  the  restitution  of  conjugal  rights 
and  can  order  alimony  for  the  wife  pendente  lite. 

An  amendment  altering  the  quorum  of  the  Court  of  Appeal,  making  it 
unnecessary  for  the  Judge  Ordinary  to  sit  as  a  member  of  the  Appeal 
Court,  is  within  the  jurisdiction  of  the  Pcovinjial  legislature. 

Such  intention  is  clear  from  reading  the  Act,  as  originally  printed  (Acts 
of  1 866,  c.  13,  s.  6)  and  as  reprinted  in  the  appendix  to  the  Revised 
Statutes  (4th  series)  c.  126,  appendix  A. 

This  was  an  appeal  from  the  judgment  of  Graham,  E. 
J.,  sitting  as  Judge  Ordinary  of  the  Court  for  Divorce  and 
Matrimonial  Causes,  on  the  petitions  presented  by  Melis.sa 
King  of  Truro  in  the  county  of  Colchester,  married  woman, 
for  restitution  of  conjugal  rights,  and  for  alimony  pendente 
lite. 

The  judgment  appealed  from  was  as  follows  : 

Two  points  arc  involved  :  first,  whether  this  Court  has 
jurisdiction  in  rospcct  to  a  suit  for  the  restitution  of  con- 
jugal rights,  and,  second,  whether  there  shall  be  an  order 
for  alimony  and  costs  for  the  wife  pendente  lite. 

By  the  Provincial  Acts  of  1758,  Chapter  17,  Section  6, 
it  was  provided  that  "  All  matt  fs  relating  to  prohibited 
marriages  and  divorce  shall  be  lunird  and  determined  by 
the  Ooveruor  or  Commander-in-Chief  and  His  Majesty's 
council  of  the  Province.  By  section  7  it  was  provided 
that  no  marriage  shall  be  dticUvred  null  and  void  except 
for  the  cause  of  impotence,  or  of  kindred  within  the  degrees 
prohibited  by  &c.,  &c.  and  that  no  decree  for  divorce  shall 
be  granted  for  any  other  than  the  two  foregoing  and  the 
two  following  causes,  namely,  that  of  adultery,  and  that  of 
wilful  desertion  and  withholding  necessary  maintenance 
for  three  years  together,  in  any  of  which  cases  every  person 
suing  for  a  divorce  shall  be  entitled  to  a  decree  for  that 
purpose,  &c.,  &c. 
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By  an  amendment,  1761,  c.  7.  8.  1,  it  was  provided 
that  the  cases  for  which  marriage  shall  be  declared  null 
and  void  shall  be  in  all  causes  of  impotence,  of  precontract 
and  kindred  within  the  degrees  prohibited  &c.,  of  adultery 
and  cruelty,  and  for  none  other  cause  whatsoever. 

By  the  Acts  of  1841,  c.  13,  "An  Act  concerning  the 
Court  of  Marriage  and  Divorce,"  the  Governor  was  declared 
to  be  the  President  of  the  Court  of  Mamage  and  Divorce, 
with  one  of  the  Judges  of  the  Supreme  Court,  or  Mastei* 
of  the  Rolls,  for  Vice-President,  and  it  was  provided  that 
the  Govei-nor  might  sit  with  the  Council  and  the  Vice- 
President,  or  that  the  Vice-President  might  sit  alone,  and 
various  powers  in  the  way  of  procedure  were  conferred. 
These  provisions  were  practically  continued  down  to  the 
year  1860,  as  will  appear  by  the  Revised  Statutes  3rd. 
series,  chapter  126. 

By  the  Acts  of  1866,  chapter  13,  sec.  2,  it  was  provided 
*'  that  the  style  of  the  Court  is  changed  from  the  *  Court 
of  Marriage  and  Divorce  '  to  the  '  Court  for  Divorce  and 
Matrimonial  Causes ;  the  Judge  in  Equity,  for  the  time 
being,  shall  be  the  Judge  Ordinary  of  the  said  Court." 

4. — The  Governor  may  direct  a  seal  to  be  made  for  the 
said  Court,  &c. 

6. — It  is  not  intended  by  anything  herein  to  abridge 
the  jurisdiction  of  the  Court  as  expressed  in  sections  4,  6 
and  1  of  Chapter  126  of  the  Revised  Statutes,  3rd  senies, 
hereby  amended,  but  to  extend  to  it  certain  powers  con- 
ferred on  the  Court  for  Divorce  and  Matrimonial  Causes 
in  England,  and  to  incorporate  therewith,  as  far  as  suitable 
and  appropriate,  the  principles  and  practice  that  prevail  in 
that  Court ;  but  no  marriage  shall  hereafter  be  decreed  to 
be  null  and  void  by  rea^son  of  "  pre-contract."  Then  comes 
this  important  provision  : 

10.—"  The  Court  shall  have  the  same  powers  in  respect 
of,  or  as  incidental  to  Divorce  and  Matrimonial  Causes,  and 
the  custody,  maintenance  and  education  of  children,  as  are 
possessed  by  the  Court  for  Divorce  and  Matrimonial  Causes 
in  England,  except  as  enlarged  or  abridged  or  altered  or 
niodiiied  by  this  act,  and  the  act  hereby  amended ;  but  in 
causes  instituted  on  the  gi'ound  of  adultery  the  Court  shall 
not  have  authority  to  permit  the  introducing  co-respondents, 
or  to  try  the  issue  of  fact  by  jury.  The  Statute  of  18()() 
was  evidently  prepared  with  the  English  Statutes   20  & 
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21.  Vict,  c  85  and  21  &  22  Vict.  c.  108  before  the  drafts- 
man. By  virtue  of  the  English  Act  first  mentioned  the 
Court  for  Divorce  and  Matrimonial  Causes,  thereby  created, 
had  conferred  upon  it  the  jurisdiction  up  to  that  time 
possessed  by  the  Ecclesiastical  Courts  in  respect  to  suits 
for  restitution  of  conjugal  rights.  Cherry  v.  Cherry  29 
L.  J.  Prob.  141.     Alexander  v.  Alexander  2  Sw.  &  Tr,  385. 

It  is  also  true  that  in  such  a  suit  that  Court  would 
have  power  to  grant  an  order  for  the  wife  s  coats  and 
alimony  pendente  lite..  There  are  express  provisions  in 
the  Act  and  the  practice  is  established.  Hayward  v. 
Hay  ward,  1  Sw.  &.  Tr.  85.  Brown  on  Divorce  and 
Matrimonial  Causes  157. 

Then  does  this  Court,  by  virtue  of  the  Act  of  1866, 
possess  these  powers  ?  The  contention  that  this  Court 
has  not  jurisdiction  in  respect  to  a  suit  for  the  restitution 
of  conjugal  rights  would,  if  allowed  to  prevail,  result  in 
reducing  it  to  a  Court  for  granting  Divorces.  I  mean 
dissolving  marriage  and  nothing  more ;  and  probably  that 
was  the  limit  of  jurisdiction  prior  to  the  Statute  of  1866. 

But  by  that  Act  its  title  was  changed  to  "  Court  for 
Divorce  and  Matrimonial  Causes  "  and  it  was  provided  that 
it  was  to  have  the  same  power  in  respect  of  or  incidental  to 
Divorce  and  Matrimonial  Causes  as  the  Court  m  England. 
Why  were  the  words  "  and  Matrimonial  Causes "  added 
to  the  title  if  it  was  simply  a  Court  for  Divorce  ?  In 
Wltarfons  Law  Lexicon  it  is  said  "  Matrimonial  causes, 
suits  for  the  redress  of  injuries  respecting  the  rights  of 
marriages,  *  *  *  They  are  either  (1)  Restitution  of  con- 
jugal rights,  (2)  Judicial  Separation  or  (8)  Dissolution  of 
Marriage." 

The  effect  of  the  declaratory  sec.  8  of  tlie  Act  of  1866, 
which  is  at  least  as  good  as  a  recital  is  obvious.  The 
Provincial  Court  had  greater  powers  in  some  respects  than 
were  possessed  by  the  Court  in  England,  namely  :  there 
might  be  a  dissolution  of  the  marriage  in  cases  in  which 
the  English  Court  could  not  grant  one.  Again  it  wits 
more  liberal  to  the  wife  in  allowing  a  divorce  and  the 
Legislature  wished  to  preserve  these  powers  and  to  give 
our  Court  any  additional  powers  in  other  respects  which 
the  English  Court  possessed.  .  But  not  merely  in  respect 
to  the  dissolution  of  marriage  dealt  with  in  R  S.  Sixi. 
series  c.   12(j  s  s.  5  and    6.     By   it  this  Court  was   not 
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merely  to  have  the  practice  of  the  English  Court ;  it  was 
also  to  have  its  "  powers  "  and  its  "  principles."  Powers 
is  a  strong  word.  The  Supreme  Court  of  Nova  Scotia,  as 
appears  by  the  various  revisions  of  the  Statutes,  has  the 
jurisdiction  of  the  Superior  Courts  of  England  by  virtue 
of  enactments  that  it  shall  have,  within  this  Province  the 
"powers"  exercised  by  these  Courts.  Then  by  section  10 
this  Court  was  not  only  to  have  the  powers  in  respect  of, 
but  those  which  are  incidental  to  matrimonial  causes. 
The  contention  of  the  respondent  would  limit  the  words 
to  mean  those  powers  which  are  incidental  to  some  matri- 
monial causes. 

If  the  w^ord  "  abridged  "  in  section  10  is  to  be  applied  as 
contended  for  in  the  very  praise  worthy  argument  of 
respondent's  counsel,  namely  "  except  as  abridged  in,"  the 
Act  hereby  amended,  i.  e.  c.  126,  meaning  not  to  exceed 
those  contained  in  that  chapter,  then  no  additional  powers 
whatever  would  be  conferred  by  the  Act  of  1866. 

That  would  be  absurd.  The  fact  is,  the  provisions  of 
that  chapter  abridge  nothing.  They  amplify  while,  by 
applying  th6  word  to  the  Act  of  1865,  abridgement  will 
be  found  in  the  matter  of  dispensing  with  trials  by  juries 
and  the  recovery  of  damages  against  the  co-respondent, 
which  aro  privileges  prevailing  in  the  English  Court.  The 
woi-ds  are  to  be  read  distributively. 

Then  it  is  contended  that  there  is  a  red  actio  ad  ahsiir- 
<lum  to  be  met,  namely,  that  if  the  Court  has  jurisdiction 
in  respect  to  suits  for  the  restitution  of  conjugal  rights, 
it  has  in  respect  to  causes  for  judicial  separation.  The 
reason  that  it  ha«  been  held  that  the  Court  could  not 
entertain  a  cause  for  judicial  separation  on  the  gromid  of 
cruelty  is,  that  ever  since,  1761,  it  and  its  predecc^ssor,  the 
Governor-in-Council,  rightly  or  wrongly,  has  had  power 
to  grant  a  dissolution  of  the  marriage  on  the  ground  of 
cruelty,  and  it  would  be  a  novelty,  perhaps,  to  have  both 
the  greater  and  lesser  divorce  for  "  cruelty  ";  but  I  am 
not  aware  that  anything  greater  has  Ikhju  held  in  respect 
to  the  powers  of  the  Court  to  grant  a  judicial  separation, 
say  for  a  desertion,  as  understood  in  the  English  C'ourt. 
It  would  be  an  oversight  in  the  Legislature  if  our  Court, 
where  the  husband  leaves  his  wife,  had  neither  the  remedy 
of  judicial  separation  as  for  desertion,  nor  the  remedy  for 
the  restitution  of  conjugal  rights,  when  the  English  CVmrt 
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had  both  of  these  remedieH.  I  am  aware  that  in  England, 
in  1884,  the  remedy  for  enforcing  a  decree  for  restitution 
of  conjugal  rights  was  changed  from  attachment  for  the 
contempt  to  a  remedy  by  way  of  judicial  separation  for 
disobedience  of  the  decree,  as  if  there  was  desertion.  But 
that  does  not  atiect  the  application  of  the  English  law  as 
it  existed  in  1866.  Then  it  is  contended  that  inasmuch 
as  there  is  express  mention  of  alimony  jyendente  lite,  in 
case  of  dissolution  of  the  marriage,  R.  S.  3rd.  series,  c.  126, 
ss.  8  and  6,  therefore  the  general  words  conferring  the  powers 
of  the  English  Court  in  the  Statute  of  1866,  do  not  carry 
power  to  give  alimony  pendente.  Lite  in  a  case  for  restitu- 
tion of  conjugal  rights.  At  the  time  that  the  earlier 
Statute  was  passed,  and  until  the  Act  of  1866,  there  was 
no  jurisdiction  to  entertain  suits  for  restitution  of  con- 
jugal rights,  and  therefore,  of  coui*se,  no  express  provision 
for  alimony  pendente  lite  in  such  a  case  existed.  But  if  the 
point  I  endeavoured  to  make,  that  the  Court,  by  the  Act 
of  1866,  has  jurisdiction  to  entertain  such  a  suit  is  good, 
then  sections  3  and  10  of  the  Act  of  1866  are  ample  to 
confer  the  "  incidental  powei*s  "  in  connection  with  such  a 
suit.  For  the  powers  of  the  English  Court  incidental  to 
matrimonial  causes  are  expressly  conferred.  In  my  opinion 
the  petitioner's  application  should  be  granted  and  with 
costs.  The  case  can  be  set  down  for  hearing  at  once,  and 
this  particular  application  is  not  of  much  practical  import- 
ance as  far  as  pecuniary  considerations  are  involved. 
Until  final  decree  there  shall  be  paid  to  the  petitioner,  or 
her  father  or  other  person  appointed  by  her  as  her  agent 
to  receive  the  same  for  her,  the  sum  of  $5.00  per  week  for 
alimony,  commencing  from  the  date  of  the  application,  and 
the  petitioner's  costs,  up  to  the  date  of  the  order,  shall  be 
taxed,  and  the  amount,  when  taxed,  shall  be  paid  into  Court, 
within  ten  days  after  such  taxation, 'for  the  use  of  such 
solicitor. 

1903,  Nov.  nth,   B.  Riisspll  K,  C,  and  S.  E.  Goxirley, 
in  support  of  appeal. 

F.  A.  Laurence,  K.  C.  and  H.  Mdlish,  K.  C,  contra. 

1904,  March  8th.  Ritchie,  J.,  delivered  the  judgment 
of  the  Court  as  follows  : 

In  this  case  the  petitioner,  the  wife,  presented  to  the 
Judge  Ordinary  of  the  Court  for  Divorce  and  Matrimonial 
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Causes,  a  petition  for  restitution  of  her  conjugal  rights,, 
and,  by  a  subsequent  petition,  she  applied  for  alimony 
pendente  lite. 

On  the  hearing  of  the  petition  for  alimony  the  counsel 
for  the  husband,  the  respondent,  contended  that  the  Court 
for  Divorce  and  Matrimonial  Causes  in  this  Province  ha,d 
no  jurisdiction  to  entertain  a  cause  for  restitution  of  con- 
jugal rights,  or  to  decree  any  alimony  in  respect  thereof 
pendente  lite. 

The  learned  judge  granted  a  decree  for  the  alimony, 
and  from  that  judgment  an  appeal  was  as»serted  to 
this  court,  and  heard  before  four  judges  thereof,  not  includ- 
ing the  Judge  Ordinary  from  whom  the  appeal  was  taken. 

The  first  Act  of  the  Legislature  of  this  Province  in 
relation  to  the  subject  of  Marriage  and  Divorce  was  chap- 
ter 17  of  32nd.  George  11.  (1758).  The  jurisdiction  was 
given  in  these  words  : 

"  That  all  matters  relating  to  prohibited  Marriage  and 
Divorce,  shall  be  heard  and  determined  by  the  Governor 
or  Commander-in-chief  for  the  time  being  and  His  Majesty's 
Council  for  this  Province." 

It  was  further  provided  that  no  maiTiage  should  be 
declared  null  and  void  except  for  impotence  or  consanguin- 
ity, and  that  no  divorce  should  be  granted  except  for  those 
two  causes,  and  for  adultery,  and  for  desertion,  without 
necessary  maintenance,  for  three  years  together. 

That  act  was  amended  by  chapter  7  of  1st  George  III. 
(1761)  by  which  it  was  declared  that  the  causes  for  which 
a  marriage  should  be  declared  null  and  void,  should  be 
impotence,  pre-contract, consanguinity,  adultery  and  cruelty, 
and  for  none  other  causes  whatsoever. 

By  chapter  7  of  56  George  III.  (1816),  for  removing 
doubts  relative  to  the  construction  of  the  former  acts, 
power  was  given  to  the  court  to  decree  a  marriage  abso- 
lutely null  and  void,  or  to  separate  the  parties  from  bed  and 
board  only,  and  to  allow  costs  and  alimony  to  tlie  wife 
14 — N.  S.  R.  37. 
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80  separate,  according  to  the  rules  and  practice  of  the 
Ecclesiastical  Courts  in  England.  This  statute,  according 
to  the  note  on  page  23  of  Murdoch's  Epitome,  2nd  volume, 
Twas  disallowed  by  His  Majesty,  but  no  intimation  is  given 
K}i  it  in  the  statute,  so  far  as  I  can  discover,  although  lists 
pf  disallowed  acts  are  given. 

By  chapter  13  of  4.  and  5  Vic.  (1841)  the  constitution 
^of  the  Court  was  somewhat  altered,  and  provision  made  for 
the  appointment  of  a  judge  as  Vice-President,  who  should 
preside  in  the  absence  of  the  President,  the  Lieutenant 
Governor.  A  provision  in  this  act  also  clearly  recognizes 
the  authority  of  the  Court  to  grant  a  separation  from  bed 
and  board.  In  1851,  when  the  first  re\a8ion  of  the  statutes 
took  place,  which  rapealed  the  old  statutes,  the  law  in 
relation  to  i^e  Court  of  Marriage  and  Divorce  was  some- 
what condensed,  but  the  jurisdiction  was  given  in  the 
same  words  as  in  the  original  Act  of  1758.  They  w^ere 
**  The  Court  shall  have  jurisdiction  over  all  matters  relating 
to  prohibited  Marriages  and  Divorce."  Power  is  also  given 
to  the  Court  to  allow  costs  and  alimony  to  the  wife  during 
the  suit.  This  law  continued  in  force  with  practically  the 
flame  provisions  until  1866,  when  a  new  court,  the  present 
one,  was  created  by  chapter  13  of  the  acts  of  the  Legis- 
lature for  that  year.  By  its  provisions  the  Court  was  in 
future  to  be  composed  of  the  Vice-President  under  the  title 
of  Judge  Ordinary  of  the  Court  for  Divorce  and  Matri- 
monial Causes,  and  in  case  of  a  vacancy  tlie  Judge  in 
Equity  w^aH  to  be  the  Judge  Ordinary.  By  section  8  of 
that  Act  it  was  declared  that  it  was  not  intended  by  any 
thing  therein  to  abridge  the  jurisdiction  of  the  Court,  as 
expressed  by  sections  4,  5,  and  6  of  chapter  126  of  the 
Revised  Statutes  thereby  amended,  but  to  extend  to  it 
certtvin  powers  conferred  on  the  Court  for  Divorce  and 
Jfatrimonial  Causes  in,  England  and  to  incorporate  there- 
with, as  far  as  suitable  and  appropriate,  the  principles  and 
practice  that  prevailed  in  that  Court.  Section  10  also 
provided  that  the  Court  should  have  the  same  powers  in 
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respect  of,  or  incidental  to,  divorce  and  matrimonial  causes, 
and  the  custody,  maintenance  and  education  of  children,  as 
are  possessed  by  the  Court  for  Divorce  and  Matrimonial 
Causes  in  England,  except  as  enlarged,  or  abridged  or 
modified  by  said  act.  The  introduction  of  co-respondents, 
and  the  trial  of  the  issues- of  fact  by  jury,  powers  possessed 
by  the  Court  in  England,  were  excepted.  The  present 
Court  for  Divorce  and  Matrimonial  causes,  having  by 
Statute  jurisdiction  over  all  matters  relating  to  prohibited 
marriage  and  divorce,  and  the  same  powers  in  respect  of, 
.  or  incidental  to,  divorce  and  matrimonial  causes,  as  are 
possessed  by  the  Court  in  England,  except  as  enlarged 
abridged  altered  or  modified  by  the  laws  of  this  Province, 
I  am  unable  to  understand  why  it  cannot  enterfcain  a  suit 
for  restitution  of  conjugal  rights.  Such  a  suit  is  to  a 
certain  extent  the  converse  of  a  suit  for  divorce  or  separa- 
tion, and  matters  in  relation  to  prohibited  marriages  would 
necessarily  come  up  for  consideration  in  such  a  suit  as  in 
a  suit  for  a  divorce.  In  both  cases  the  legality  or  illegality 
of  the  marriage  is  one  of  the  points  to  be  decided  and  a 
decision  thereon  is  essential  to  the  correct  decision  of  the 
suit. 

Besides,  cruelty  and  adultery  on  the  part  of  the 
petitioner  afford  a  good  defense  to  an  action  for  restitution 
of  conjugal  rights,  and  the  Court  might  be  called  upon  to 
consider  and  decide  the  same  questions  as  in  an  action  for 
divorce  or  separation. 

These,  it  seems  to  me,  are,  without  doubt,  matters 
relating  to  prohibited  marriage  and  divorce,  and  are  within 
the  words  and  meaning  of  the  Statutes. 

The  powers  of  the  Court  for  Divorce  and  Matrimonial 
Causes  in  England  to  entertain  a  suit  for  the  restitution 
of  conjugal  rights,  and  to  gi-ant  alimony  in  such  a  suit 
pendente  litey  are  indisputable,  and,  in  my  opinion,  the 
Court  here  has  also  jurisdiction  to  hear  and  decide  such  a 
suit,  and,  if  necessary,  to  gi-ant  alimony  i>endente  lite. 
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On  the  argument  the  question  was  raised,  that  this 
court,  the  Court  of  Appeal,  was  not  properly  constituted 
to  hear  this  case.  Chapter  13  of  the  Acts  of  1866,  which 
gives  the  appeal  to  the  judges  of  the  Supreme  Court,  pro- 
vides that  three  of  the  judges  of  that  Court,  in  addition  to 
the  Judge  Ordinary,  shall  form  the  quorum  for  hearing  the 
appeal,  and  the  Judge  Ordinary  did  not  sit  to  hear  this 
argument.  Chapter  13  of  the  Acts  of  1866  was  reprinted 
in  the  appendix  to  the  Revis^  Statutes,  4th.  series,  with  the 
unrepealed  portion  of  Chapter  126,  Revised  Statutes,  3rd. 
series,  and  the  sections  of  the  Act  of  1866  do  not,  as  reprinted 
there,'\bear  the  same  numbers  as  in  the  original  act,  but 
are  combined  in  one  chapter  with  the  act  it  purported,  "in 
part,  to  repeal. 

By  chapter  49  of  the  Acts  of  1886,  the  judges  of  the 
Supreme  Court  in  banco  were  made  the  Court  of  Appeal, 
and  the  words  :  "  three  of  whom  at  least,  in  addition  to  the 
Judge  Ordinary,  shall  form  a  quorum,"  in  the  10th  section 
of  chapter  126  Revised  Statutes,  appendix  A.,  entitled  *  Of 
the  Court  for  Divorce  and  Matrimonial  Causes,'  were 
repealed.  The  contention  is,  that  this  chapter  does  not 
effect  the  repeal  of  those  words  in  section  6  of  chapter  13 
of  the  Acts  of  1866,  which  is  the  act  really  in  force. 

No  doubt  this  may  shew  incapacity  or  carelessness  on 
the  part  of  the  person  who  prepared  the  amending  Act, 
but,  in  my  opinion,  the  intention  of  the  legislature  to  amend 
section  6  of  chapter  13  of  the  Acts  of  1866,  is  clear  from 
reading  the  acts  both  in  the  original  and  as  reprinted  in 
the  appendix  to  the  Revised  Statutes,  and  no  other  inter- 
pretation could  possibly  be  given  to  the  amending  Act  of 
1S86.  This  amendment,  altering  merely  the  quonmi  of 
the  Court  of  Appeal,  is,  I  think,  within  the  jurisdiction  of 
the  local  legislature.  The  appeal  will  be  dismissed  with 
costs. 

.  .  A2')peal  dismissed  unth  costs. 
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Young  v.  Harnish. 

TowNSHEND,  J.,  Graham,  E.  J.,  Meagher  and  Eraser,  J  J. 

Fisheries  Act — R.  S.  C.  c.  95,  s.  4 — Exclusive  right  to  fish  in  provincial 

waters — Dominion  legislation  authorising — Grant  of  ultra  vires — 

License — Violation  of  terms — Remoteness  net  preventing 

recovery  0/ damages. 

Plaintiff  and  defendant  obtained  from  the  Marine  and  Fisheries  Depart- 
ment of  Canada,  under  the  provisions  of  the  Fisheries  Act,  R.  S. 
C.  c-  95,  s.  4,  special  fishery  licenses  authorising'  them  to  use  trap- 
nets  having*  leaders  of  10  fathoms  for  the  purpose  i  f  taking  deep  sea 
fish  other  than  salmon,  in  the  public  waters  of  St  Margaret's  Bay, 
in  the  province  of  Nova  Scotia,  at  points  named. 

By  the  general  fishery  regulations  for  Nova  Scotia,  it  is  provided  that 
no  net  shall  be  set  within  no  fathoms  (one-eighth  of  a  mile)  of  any 
weir,  trap  or  net  of  any  kind,  under  penalty  provided  by  the  Act. 

In  an  action  by  plaintiff  claiming  damages  for  an  invasion  of  his  rights 
by  defendant  in  setting  his  net  within  the  prohibited  distance. 

Held,  allowing  defendant's  appeal  and  dismissing  plaintiff's  action 
with  costs,  that  the  Act,  so  far  as  it  empowered  the  granting  of 
exclusive  rights  of  fishery  over  provincial   property,  was  ultra  vires. 

Attorney-General  of  Canada  w.  The  A ttornev-General  of  Ontario ^  (1^9^) 
A.  C.  701  followed. 

Semble  (per  Graham,  E.  J.,  Frasbr,  J.,  concurring).  The  fact  that 
plaintiff  had  a  leader  of  25  fathoms  length  attached  to  his  trap, 
whereas  he  had  only  paid  license  fees  in  respect  to  one  of  10  fathoms, 
was  not  an  illegality  relevant  to  plaintiffs  case,  and  was  too  remote 
to  prevent  recovery  of  damages. 

Appeal  from  the  {oUowing  judgment  of  McDonald, 
C.  J. : 

The  parties  to  this  suit  are  fishermen  residing  on  the 
shores  of  St.  Margaret's  Bay,  in  the  County  of  Lunenburg. 
The  plaintifts  seek  to  recover  damages  for  invasion  by 
the  defendants  of  their  fishing  right  at  or  near  Mill 
Cove  in  the  said  County.  The  plaintifts  contend  that 
under  the  provisions  of  Chapter  95  of  the  Dominion  Acts 
respecting  "  Fisheries  and  Fishing/'  they  had  acquired  the 
right  to  set  their  net  or  trap  at  a  particular  point  of  the 
west  side  of  St.  Margaret's  Bay,  designated  and  known  as 
Key's  Point,  Mill  Cove,  Sec.  16  of  the  Act  empowers  tlie 
Govemor-in-Council  to  regulate  and  prevent  fishing,  and 
to  forbid  fishing,  except  under  the  authority  of  k*ases  or 
licenses,  which  regulations  shall  have  the  same  force  and 
effect  i%s  if  herein  enacted,  notwithstanding  that  sucli 
regulations  extend,  vary  or  alter  any  of  the  provisions  of 
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this  act,  respecting  the  places  or  modes  of  fishing,  or  the 
times  specified  as  prohibited  or  close  seasons,  and  may  fix 
such  other  times  or  places  as  are  deemed  by  the  Govemor- 
in-Council  adapted  to  different  localities,  or  otherwise 
expedient. 

Under  the  provisions  of  the  Act,  an  Order-in-Council 
dated  1st  May,  1901,  was  made  by  which  it  was  provided 
.  that  no  seine  should  be  drawn  or  any  net  set  within  one 
hundred  and  ten  fathoms  (one-eighth  of  a  mile)  of  any 
weir,  trap  or  net  of  any  kind  under  license,  on  which  the 
license  fees  had  been  paid,  under  penalty  provided  by  the 
"  Fishery  Act,"  on  or  about  the  5th  of  March,  1902. 

The  plaintiffs  obtained  a  license  during  the  year  1892 
for  a  trap  net  having  a  leader  of  10  fathoms  for  the  pur- 
pose of  taking  deep  sea  fish  other  than  salmon  in  the 
public  waters  of  St.  Margaret's  Bay,  opposite  Peter  Roy's 
point,  at  Mill  Cove,  County  of  Lunenburg,  for  which  they 
paid  the  license  fee  of  five  dollars. 

The  defendants  also  applied  for,  and  obtained,  at  a 
subsequent  date,  a  license  of  the  same  character,  and  for 
the  same  year,  to  set  a  trap  net  opposite  Log  Cove  at  Mill 
Cove  aforesaid. 

The  plaintiffs  alleged,  and  it  is  proved,  that  on  receipt  | 

of,  and  by  virtue  of  their  said  license,  they  were  put  into  \ 

the  possession  of  the  bei-th  described  in  their  license  by  | 

the  local  fishery  officer,  and  set  their  trap  or  net  in  the  \ 

said  berth,  and  affixed  the  leader  thereof  to  said   Roy's  I 

point,  and  that  subsequently  to  the  setting  of  their  net  by  j 

the  plaintiffs,  the  defendants  set  a  trap  net  in  the  waters  ! 

of  the  said  Bay,  and  attached  the   leader  of  the  said  net  \ 

not  to  Split  Rock,  a«  provided  and  indicated  in 
their  license,  but  at  a  point  only  175  yards  or  thereabouts 
from  Roy's  point  where  plaintiff's  leader  was  affixed,  and 
thereb}%  as  alleged  in  the  statement  of  claim,  trespassed 
on  the  plaintifi"H  fishing  rights  and  interfered  therewith, 
and  disputed  and  denied  the  plaintiff^s  right  to  the  same. 

The  defendant's  answers  to  this  complaint  are  : 

1.  That  the  Dominion  Act,  chapter  95,  so  far  as  it 
affects  the  contest  between  these  parties,  is  ultra  vires. 

2.  That  the  defendants  were  at  common  law  entitled 

to  do  the  acts  complained  of,  and  that  the  Statute  had  i 

proN-ided  the  only  remedy  for  the  wrong  if  any. 
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3.  That  the  defendants  had  not  placed  their  net  within 
one-eighth  of  a  mile  of  a  licensed  net,  the  plaintiffs  not 
holding  a  license  to  set  the  net  they  did.  It  is  not  necea- 
sary  to  discuss  the  evidence  as  to  the  facts  on  which  thescD 
several  defences  are  founded,  inasmuch  as,  in  my  opinion; 
each  and  all  entirely  fail  to  sustain  the  defendants  conten- 
tion, both  on  the  law  and  the  facts — perhaps  I  ought  to 
except  the  question  as  to  vXtra  mres  of  the  Statute,  but  as 
I  have  no  doubt  on  that  point,  I  do  not  reserve  it.  The 
result  is,  that  I  am  of  opinion  that  the  plaintiff  is  entitled 
to  recover  damages  for  the  wrong  done  him,  and  I  assess 
these  at  forty  dollars  and  costs. 

1904,  March  Sth,—F.  B.  Wade,  K.  (7.,  in  support  of 
appeal.  The  trap  which  plaintiff  had  set,  was  a  trap  with 
a  leader  of  twenty-live  fathoms,  while  his  license  was  only 
for  a  leader  of  ten  fathoms.  He  had  no  right  to  set  such 
a  trap  and  had  not  paid  the  fees  payable  on  such  a  trap. 
We  are  only  prohibited  from  setting  our  trap  within  an 
eighth  of  a  mile  of  a  licensed  trap,  for  which  the  fee  is  paid. 
The  plaintiff  can  only  recover  under  the  Statute.  At  com- 
mon law  it  would  be  lawful  for  us  to  capture  the  fish  unless 
they  were  in  plaintiffs  possession.  Young  v.  Hitchins, 
6  Q.  B.  606  ;  Fennings  v.  Lord  Grenville,  1  Taunt.  241. 
The  statute  is  a  prohibitory  one,  establishing  a  new  offence, 
and  the  penalty  provided  is  exclusive,  and  the  plaintiff  has 
no  other  remedy  for  the  breach  of  it.  The  license  is  not 
for  an  exclusive  right.  The  Dominion  Parliament  has  no 
authority  to  grant  an  exclusive  right  of  fishery.  R.  S.  C. 
c  95,  s.  4,  is  idtra  vires.  Atty. -General  of  Canada  v. 
Atty.-General  of  Ontario,  1898,  A.  C.  714.  The  license 
mentioned  in  s.  14,  sub.  s.  7,  can  only  be  granted  under 
a  16.  The  Minister  of  Marine  and  Fisheries  has  no 
authority  under  s.  4  to  grant  this  license.  The  only 
remedy  is  the  penalty.  Hardcastls  on  Statutes,  p.  311  & 
313 ;  Coiich  v.  Steele,  3  El.  &  Bl.  314  ;  Stevens  v.  Jaycock, 
11  Q.  B.  731  ;  Aberdeen  v.  Sutton,  4  McQueen,  H.  L. 
355;  Atkinson  v.  Ne^vcastle,  2  Exch.  D.  441  ;  Gands  v. 
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Scott,  L.  R.  9.  Exch.  125.  The  nets  in  question  are  not 
:trap  nets,  not  having  a  floor.  Centm*y  Dictionary,  vol. 
8,  p.  6443.     There  is  no  finding  as  to  this. 

This  statute  was  not,  and  cannot  be  designed  to  confer 
any  private  right,  but  was  designed  to  prevent  a  public 
injury.  That  being  the  case  no  private  party  can  main- 
tain an  action.  There  is  no  dispute  on  the  evidence  that 
our  leader  was  in  the  right  place  on  the  shore  and  if 
plaintiff  had  only  a  ten  fathom  leader  there  would  have 
been  no  interference.  There  is  no  evidence  of  damage. 
.8.  17,  sub.  sec.  5.  The  fishery  officer  knowing  that  both  the 
nets  were  illegal,  had  no  authority  to  settle  this  dispute 
8.  19  provides  the  procedure  for  the  recovery  of  the  penalty. 

J,  A.  McLean,  K,  C,  contra. — We  rely  on  the  license,  and 
also  on  posvsession  and  custom.  There  was  no  plea  of 
illegality  in  the  defence,  and  the  amendment  allowed  on 
the  trial,  was  merely  that  we  had  used  a  leader  twenty- 
five  fathoms  long.  This  was  not  a  plea  of  illegality. 
The  moment  defendant  set  his  net  within  an  eighth  of 
a  mile  of  ours  we  had  a  right  of  action.  The  leader  is 
not  put  down  until  after  the  net  and  cannot  affect  our 
action.  The  length  of  the  leader  does  not  affect  the  pasi- 
tion  of  the  net. 

The  evidence  shows  that  it  was  known  to  all  parties' 
that  the  Department  had  waived  any  objection  to  the 
extra  length  of  leadei^s,  and  the  nets  were  set  with  that 
understanding,  ^eluj  v.  Noice,  36  N.  S.  R.  99.  When- 
ever a  statute,  as  here,  creates  a  right  the  common  law 
gives  an  action  in  the  absence  of  any  positive  statutory 
restriction.     The  law^  confers   no  right  without  a  remedy. 

Stevens  v.  Jaycock,  turned  upon  the  provision  of  the 
Statute  forfeiting  the  fish  to  the  injured  party.  In  this 
statute  there  is  no  provision  for  compensation  to  the  party 
whase  rights  are  invaded.  Hanlcastle  on  Statutes,  p.  260 ; 
13  Q.  B.  I).  109  ;  Beckford  v.  Hood,  7  T.  R.,  620.     Neither 
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the  Statute,  nor  the  Order-in-Council  are  xdtr^a  vires. 
The  Dominion  Parliament  has  power  to  regulate  the 
fisheries  and  that  is  all  that  has  been  done.  No  exclusive 
rights  have  been  granted.  The  evidence  is  that  this  is  a 
harbour.  This  is  a  place  where  vessels  come  for  shelter. 
There  is  a  wharf  there  at  which  vessels  load.  These  nets 
are  trap-nets.  The  license  is  granted  under  s.  4,  which  is 
only  ultra  vires  so  far  as  it  affects  Provincial  rights.  The. 
distance  on  the  shore  does  not  govern.  If  the  Order-in- 
Council  is  idtra  vires  the  parties  are  bound  by  the  usage 
in  the  community  which  was  well  understood  by  all  parties. 

F.  B.  Wade,  K.  C,  in  reply. — It  was  only  necessary  for  us 
to  plead  facts  constituting  illegality.  This  the  amendment 
does.  The  regulation  is  useless  unless  it  confers  a  pro- 
prietory right  and  is  therefor  ultra  vires.  The  license 
does  not  purport  to  give  an  exclusive  right ;  it  simply 
gives  a  right  to  set  a  net.  No  right  can  be  acquired  to 
a  fishery  in  public  waters  by  possession.  No  custom  was 
proved.  This  net  would  not  be  a  trap-net  without  the 
leader  and  it  is  upon  the  leader  that  the  fee  is  paid.  The 
officers  of  the  Government  could  not  giv^e  leave  and  license 
for  the  violation  of  the  Order-in-Council.  The  Statute 
creates  no  right,  but  is  merely  prohibitory. 

1904,  May  2nd.   Graham,  E.  J.— The  plaintiff  brings 
this  action  in  respect  to  an  infringment  of  his  right  under 
a  fishing  license  and  an  order  in  Council  of  Canada  against 
the  defendant,  because   he  set  his  fishing  trap  within   110 
fathoms  of  the  plaintiff's  trap.     The  license  and  the  order- 
in-council  are  as  follows  : 
"  DoMiNiox  OF  Canada. 
Province  of  Nova  Scotia. 
Department  of  Marine  &  Fisheries. 

"  Special  Fishery  License  for  Bag-net,  Trap-net  and 
Pound  Fishing,  1902. 

"  The  herein  named  James  Young  and  Isaac  Roy  k  Co., 
residents  of   Fox  Point,  in  consideration  of  the  payment 
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made  before  the  delivery  of  this  license,  of  the  sum  of  five 
dollars,  are  licensed  during  the  year  1902,  to  use  one  trap- 
net  having  a  leader  of  ten  fathoms,  for  the  purpose  of 
taking  deep  sea  fish,  other  than  salmon,  in  the  publia 
waters  of  St.  Margaret's  Bay  opposite  Peter  Roy  s  points 
at  Miirs  Cove,  County  of  Limenburg. 

"  The  present  license  requires  strict  conformity  vrith 
the  various  provisions  of  the  Fishery  Laws  now  (or  here- 
after) in  force,  and  to  all  regulations  emanating  from  the 
Governor-General  in  Council  and  directions  by  Fishery 
ofiicers ;  in  default  of  such  compliance,  the  same  will 
become  void  and  forfeited  forthwith,  saving,  moreover  the 
penalties  imposed  by  law. 

"  The  granting  of  this  license  neither  conveys  nor  implies 
any  right  or  claim  to  its  continuance  beyond  the  period 
named. 

(Sgd.)      Edward  E.  Prince, 
For  Minister  of  Marine  &  Fisheries. 
L.  T.  F. 

Countersigned  and  dated  at  Chester  this  5th  day  of 
March,  1902. 

(Sgd.)       John  A.  Webber, 

Fishery  Overseer" 
Oeneral  Fishery  Regulations  for  the  Province  of  iViw» 

Scotia, 

"  No  seine  shall  be  drawn,  nor  any  net  set  within  110 
fathoms  (one-eighth)  of  a  mile,  of  any  weir,  trap  or  net  of 
any  kind  under  license,  on  which  the  license  fees  have 
been  paid,  under  penalty  provided  by  the  Fisheries  Act- 
(Sgd.)      John  J.  Magee, 

Clerk  of  Privy  Council" 

Subject  to  what  I  shall  have  to  say  presently  as  to  the 
right  itself,  I  am  of  opinion  that  the  action  could  be  main- 
tained in  respect  to  an  infringement  of  such  a  right. 

It  was  contended  that,  because  a  penalty  was  provided 
the  action  could  not  be  maintained.  But  in  Hardcastle 
on  Statutes,  247,  it  is  said  : 

"  But  if  a  statute  which  creates  a  duty  enacts  that  an 
action  may  be  brought  by  a  common  informer  in  case  of 
neglect  to  perform  the  statutory  duty,  this  power  of  suing 
for  a  penalty  is  not  to  be  treated,  as  taking  away  the  right 
which  a  person  may  otherwise  have  to  bring  an  action  for 
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any  special  damage  which  he  may  have  sustained  by 
reason  of  the  neglect  to  perform  the  statutory  duty. 
And  one  reason  for  this  is,  as  was  pointed  out  by  Lord 
Chelmsford  in  Wilson  v.  Merry,  1868,  L.  R.,  1  H.  L.  Sc. 
321,  at  page  341,  that  the  two  proceedings  (viz.  for  the 
penalty  and  by  action  for  civil  remedy)  have  totally  dif- 
ferent objects,  the  one  to  punish  an  offence,  the  other  to 
remedy  an  injury." 

This  right  of  the  plaintiff  as  against  his  neighbor, 
which  has  been  infringed,  is  not  a  matter  in  respect  to 
which  a  number  of  suits  can  be  brought.  The  Statute  and 
Order-in-Council  which  have  been  infringed  merely '  put 
the  titles  of  fishermen  to  their  fishing  berths  upon  the 
plane  of  titles  to  the  dry  land,  and  each  one  must  have  an 
action  analogous  to  an  action  to  defend  his  title.  The 
legislature  must  have  contemplated  that  mode  of  redress. 
When  an  action  for  breach  of  Statute  will  not  lie,  has  been 
made  clear.  In  Clegg  v.  Early  Gas  Co.  (1896)  1  Q.  B. 
594,  Wells,  J.,  said  : 

"  Where  there  is  an  obligation  created  by  Statute  to 
do  something  for  the  benefit  of  the  public  generally  or  of 
such  a  large  body  of  persons  that  they  can  only  be  dealt 
with  practically  en  masse,  as  it  were,  and  where,  the  failure 
to  comply  with  the  statutory  obligation,  is  liable  to  affect 
all  such  persons  in  the  like  manner,  although  not  neces- 
sarily in  the  same  degree,  there  is  no  separate  right  of 
action^  to  every  person  injured  by  breach  of  the  obligation 
in  no  other  manner  than  the  rest  of  the  public." 

That  is  not  this  case.  I  refer  to  WhaUn  v.  Hewson, 
Irish  Reports  6  C.  L.,  283,  to  slow  that  such  an  action 
may  be  maintained  in  Ireland. 

It  is  contended  that  the  plaintiff  could  not  maintain  the 
action  because  of  illegality  on  his  own  part.  It  appears  that 
he  had  a  leader  to  his  trap  25  fathoms  long  and  he  only  paid 
fees  in  respect  to  one  of  ten  fathoms.  This  may  be  an 
illegality,  although  it  may  be  noticed  that  the  defendant 
and  others,  with  the  knowledge  of  the  Fishery  officer  are 
in  the  same  predicament,  but  it  is  not  an  illegality  relevant 
to  the  plaintiff's  case.     The  plaintiff,  in  order  to  establish 
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his  claim  for  damages,  requires  no  aid  from  the  illegal 
transaction.  He  does  not  have  to  disclose  it  in  order  to 
make  out  his  case.  It  is  too  remote  to  prevent  a  recovery. 
In  Cooley  on  Torts  155,  this  is  said  : 

*'  To  make  good  the  defence  of  illegality  it  must  appear 
that  a  relation  existed  between  the  act  or  violation  of  law 
on  the  part  of  the  plaintiff  and  the  injury  or  accident  of 
which  he  complains  ;  and  the  relation  must  have  been  such 
as  to  have  caused  or  helped  to  cause  the  injury  or  accident, 
not  in  a  remote  or  speculative  sense,  but  in  the  natural  or 
ordinary  course  of  events  as  one  event  is  known  to  precede 
or  follow  another." 

I  also  refer  to—Davies  v.  Mann  10  M.  &  W.  546  ;  Platz 
V.  Cohoes,  89  N.  Y.  219  ;  Welch  v.  Messon,  6  Gray  505. 
The  last  decision  shows  that  one  of  two  persons  engaged 
in  trotting  their  horses  against  each  other  may  maintain 
an  action  against  the  other  for  wilfully  running  him  down, 
although  they  run  for  money  contrary  to  law.  Here  the 
illegality  is  a  matter  for  others,  viz.  the  Dominion  Govera- 
ment,  and  the  defendant  cannot  avail  himself  of  it  as  a 
defence  to  an  action  for  setting  his  trap  too  near  that  of 
the  plaintiff.  The  leader  does  not  take  up  any  part  of  the 
distance  between  the  two,  nor  does  it  fix  the  locality  of 
the  bowl  of  the  net.     It  does  not  extend  to  the  land. 

But  the  defendant  has  another  contention,  which  I  think, 

is  fatal  to  the  claim.  That  is  that  the  Dominion  Government 

has  no  power  under  the   Act  to  grant  a  license  to  the 

plaintiff  to  fish,  that  is  that  the  Act,  R.  S.  C.  c.  95  s.  4,  so 

far  as  it  empowers  the  grant  of  exclusive  fishing  rights 

over  Provincial  property,  is  ultra  vires,     Attor^iey -General 

of  Canada  v.  Attorneff-General  of  Ontario  (1898)  A.  C. 

.  can  be  seen  that  the  license  fixes  the  locality  of 

itiffs  trap  and  that  the  effect  of  the  Order-in- 

excludes  all  others  for  one-eighth  of  a  mile  around 

That  appears  to  bring  the  effect  of  the  license 

Order-in-Council  within  the  condemnation  of  the 

referred  to.     It  was  contended  that  public  har- 

long  to  the  Dominion  and  that  the  place  in  which 
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the  traps  were  set  formed  part  of  a  public  harbour.  Very 
likely  this  is  so,  but,  if  I  understand  the  case  just  cit^d,  I 
think,  these  fisheries  do  not  necessarily  constitute  a  part 
of  the  harbour.  The  harbours  may  afford  a  protection  to 
the  nets,  traps  and  boats  of  the  fishermen.  When  the  nets 
or  traps  constitute  an  obstruction  to  the  navigation,  the 
Dominion  authorities  may  no  doubt  by  regulations  inter- 
fere. But,  if  the  foreshore  on  the  margin  of  a  harbour 
according  to  that  ca.se,  may  or  may  not  according  to  cir- 
cumstances form  part  of  a  harbour,  I  think,  the  fishing  is 
not  neces.sarily  part  of  the  harbour.  At  the  time  of  the 
Confederation  the  Sessions,  by  virtue  of  R.  S.,  (3rd  series) 
c  95,  s.  4,  could  make  orders  for  the  conducting  of  the 
fisheries  in  the  bays,  harbours,  etc.  Locality  is  important 
in  fishing  and  I  have  no  doubt  there  was  some  mode  of 
fixing  a  fisherman's  berth  for  a  sea^son.  In  the  case 
refeiTed  to  Lord  Herschell  says  : 

**  Their  Lordship  are  of  opinion  that  the  91st  section 
of  the  British  North  America  Act  did  not  convey  to  the 
Dominion  of  Canada  any  proprietory  rights  in  relation  to 
the  fisheries.  .•  .  .  Whatever  proprietory  rights  in 
relation  to  fisheries  were  previousty  vested  in  private 
individuals  or  in  the  Provinces  respectively,  remained 
untouched  by  that  enactment"  (the  B.  N.  A.  Act)  "  What- 
ever grants  might  previously  have  l[)een  lawfully  made  by 
the  Provinces  in  virtue  of  their  proprietory  rights  could 
lawfully  be  made  after  that  enactment  came  into  force/* 
Again  Lord  Herschell  says :     .     .     .     . 

"  If,  however  the  legislature  (of  Canada)  purports  to 
confer  upon  others  proprietory  rights  where  it  possesses 
none  itself,  that  in  their  lordship's  opinion  is  not  an  exer- 
cise of  the  legislative  jurisdiction  conferred  by  s.  91." 

In  respect  to  taxing,  next  dealt  with  in  the  judgment, 
I  do  not  suppose  that  the  Dominion  autliorities  are  impos- 
ing a  license  fee  merely  for  revenue  purposes.  The  ri<;hts 
of  the  fishermen  among  themselves  to  fish  in  a  particular 
place  had  to  be  settled  by  some  legislative  authority  and 
as  officers  are  required  to  carry  out  the  provisions,  and 
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compensation  for  the  officers  is  necessary,  I  suppose  fees 
were  attached  with  that  object  in  view.  Lord  Herschell 
continues  : 

"  It  follows  from  what  ha.s  been  said  that  in  so  far  as 
8.  4  of  the  Revised  Statutes  of  Canada  c.  95,  empowers  the 
grant  of  fishery  leases  conferring  an  exclusive  right  to  fish 
in  property  belonging  not  to  the  Dominion  but  to  the 
Provinces,  it  was  not  within  the  jurisdiction  of  the  Dominion 
Parliament  to  pass  it." 

It  was  by  virtue  of  that  section  that  the  license  in 
question  was  granted. 

For  some  purposes,  as  for  the  necessities  of  navigation 
or  for  preserving  or  making  more  productive  the  fisheries, 
the  Dominion  authorities  may  apparently  by  regulation 
exclude  the  fishermen  from  setting  traps,  nets,  etc.  in  some 
places  altogether,  or  permit  them  to  be  set  only  at  long 
intervals  apart  and  at  some  seasons,  but  apparently  they 
cannot  by  tlie  effect  of  any  such  legislation  give  any 
fisherman  an  exclusive  right  to  fish  in  any  particular  place. 

It  is  not  necessary  in  this  view  to  deal  with  the  ques- 
tion of  the  right  of  the  Crown  either  for  the  Dominion  or 
the  Province  to  give  to  anyone  an  exclusive  right  of  fishing 
in  a  navigable  arm  of  the  sea.  Meisner  v.  Fanning, 
2  Thorn.  97  ;  Rose  v.  Belyea,  1  Hannay  N.  B.  107. 

The  appeal  must  be  allowed  and  the  action  dismiesed 
with  costs. 

Fraser,  J.,  concurred. 

TowNSHExn,  J.- — I  con^ir  in  the  opinion  that  the 
minion  Statute,  in  so  far  as  it  confers  exclusive  rights, 
dfra  ^'ur^^     I  express  no  opinion  on  the  other  point. 

Meagher,  J.,  concurred  with  Townshend,  J. 

Apppd.l  (i.llowed     Action  dismissed  witfi  costs. 
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The  King  v.  Sabeans. 

Before  McDonald,  C.  J.,  Ritchie,  J.,  Graham,  £.  J.  and  Meagher,  J. 

Constable — Arrest  of  person  suspected  of  offence — Defective  warrant^' 

Power  to  act  notwithstanding — Conviction  for  assault  affirmed — 

Code,  sees.  22,  32. 

Defendant  was  arrested  by  W.,  a  provincial  constable,  who,  when 
asked  to  show  his  authority  for  the  arrest,  produced  and  read  a 
warrant  agfainst  F.  E.  and  others,  for  breakings  and  entering  a  shop 
and  stealing  a  quantity  of  goods  therefrom. 

At  the  time  of  the  arrest  the  constable  believed  that  a  robbery  had 
been  committed  and  that  defendant,  was  one  of  the  parties  who 
committed  it.  Defendant,  seeing  that  his  name  was  not  mentioned 
in  the  warrant,  resisted  arrest  and  in  so  doing  assaulted  the  con- 
stable. 

Defendant  was  tried  and  convicted  for  assaulting  a  police  officer  in  the 
execution  of  his  duty,  with  intent  to  resist  lawful  arrest. 

Beld,  affirming  the  conviction,  that  the  arrest  could  be  justified,  under 
the  Statute  notwithstanding  the  warrant  was  insufficient. 

Per  Graham,  £.  J.,  dissenting,  that  defendant  having  been  misled  by 
the  officer  putting  forward  an  insufficient  warrant  as  his  sole 
authority  for  making  the  arrest,  and  having  no  knowledge  that  he 
was  being  arrested,  under  the  Statute,  there  should  be  a  new  trial. 

The  following  case  was  reserved  by  Weatherbe,  J. 
for  the  opinion  of  the  Court : 

Defendant  was  tried  before  me  with  a  jury  at  Anna- 
polis in  October,  1902,  for  assaulting  a  Police  officer,  on  an 
indictment  which  is  a  part  of  the  case. 

Wright  was  at  the  time  a  Provincial  Constable  and 
had  a  warrant  with  him.  He  arrested  defendant,  and 
when  £usked  by  him  to  show  his  authority  for  the  arrest 
produced  the  said  wan-ant  and  read  it  to  defendant. 

At  this  time  this  is  all  that  passed  between  defendant 
and  the  Constable  as  to  the  authority  for  the  arrest,  where- 
upon the  assault  charged  took  place  to  prevent  the  arrest 
of  defendant  by  Wright. 

Subsequently  the  Constable  altered  the  warrant  by 
changing  the  name  then  in  it  of  Frank  Elderkin  (which 
was  supposed  by  the  Constable  at  the  time  of  the  informa- 
tion to  be  the  name  of  defendant)  to  Frank  Sabeans,  now 
found  in  the  warrant.  The  warrant  with  the  alteration 
18  a  part  of  the  case. 
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Wright  testified  that,  at  the  time  of  the  arrest,  ho 
believed  a  robbery  had  been  committed  in  Lunenburg 
County,  and  that  he  believed  the  defendant  was  one  of 
the  parties  who  had  committed  this  ofience. 

The  grounds  of  his  belief  were  given  and  the  whole 
matter  was  submitted  to  the  jury. 

Defendant's  Counsel  had  requested  me  to  direct  the 
jury  that  the  arrest  of  the  defendant  by  Wright,  if  under 
the  warrant,  was  illegal,  and  that  the  arrest  could  not  be 
justified  under  the  statutable  authority  to  arrest  without 
a  warrant,  which  I  declined  to  do. 

I  reserved  for  the  Court  the  question  whether  the 
arrest  of  the  defendant  by  Wright  could  be  justified  either 
under  the  warrant  or  under  the  statutable  authority. 

1903,  August  5th.  W.  E.  Roscoe,  K,  0.,  for  the  prisoner. 
This  case  differs  from  Jm*dan  v.  McDonald,  31  N.  S.  D., 
135.  The  warrant  being  against  Frank  Elderkin,  and  not 
against  Sabeans,  was  not  a  warrant  at  all.  The  constable 
having  purported  to  act  on  the  warrant  cannot  set  up  the 
inlierent  power  to  arrest  without  warrant.  Common- 
wealth V.  Cooley,  6  Gray  356  ;  Hall  v.  Roach,  8  T.  R.  187  ; 
Can.  Crim.  Code,  s.  32.  Defendant  could  not  be  held 
on  this  warrant.  Rex  v.  Hood,  3  Russell  on  Crimes,  pp. 
99  &  100;  Rex  v.  Osmoii,  5  East  308. 

Hon.  J.  W.  Loiigley,  Attorney-General,  for  the  Crown. — 
The  purpose  of  Canadian  Crim.  Code ,  18  to  31,  is  to 
protect  the  officer  and  clothe  him  with  ex^tensiv^e  powers. 
The  constable  cannot  be  in  a  worse  position  with  a  bad 
warrant  tlian  if  he  had  no  warrant.  Can.  Crim.  Code,  s. 
552.  Rex  v.  McKlnnon,  8  Man.  R  509 ;  Jordan  v. 
McDonald,  31  N.  8.  R.  29  ;  Rex  v.  Davie^,  8  Cox  486  ; 
Hat/  V.  Bush,  1  M.  &  C.  185  ;  Russell  on  Crimes,  p.  100; 
Allen  V.  Wright,  3  C.  &  P.  522  ;  Rex  v.  CloiUier,  12  Man. 
R;  S.  C.  2  C.  C.  C.  43. 

W.  E.  Roscoe,  K.  C,  in  reply.— In  this  case  the  defendant 
was  misled  into  believing,  that  he  was  being  arrested  on  an 
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invalid  warrant  and  there  is  no  case  holding  that,  under 
such  circumstances,  defendant  was  not  justified  in  resisting 
arrest 

1904,  Graham,  E.  J. — A  case  has  been  reserved  on  behalf 
of  Frank  Sabeahs,  who  was  tried  for  assaulting  Harry 
Wright,  a  peace  oflBicer  in  the  execution  of  his  duty,  with 
intent  to  resist  the  lawful  apprehension  of  Sabeana. 
Wright  had  arrested  him  upon  a  warrant  against  Frank 
Elderkin  and  others,  for  breaking  and  entering  a  shop  in 
Lunenburg  County,  and  stealing  a  quantity  of  goods  there- 
from. Wright  was  asked  by  Sabeans  for  his  authority  to 
make  the  arrest,  and  he  thereupon  produced  the  warrant 
and  read  it  to  him.  Sabeans,  no  doubt,  seeing  that  his 
name  was  not  mentioned  in  the  warrant,  resisted  the  arrest, 
and  for  this  he  has  been  indicted,  and  found  guilty.  It  is 
very  clear  that,  so  far  as  this  warrant .  is  concerned,  the 
arrest  was  not  lawful,  and  therefore  a  resistance  by  Sabeana 
to  an  arrest  under  it,  would  not  be  criminal.  In  Hoye  v. 
Bush,  1  M.  &  G.  775,  it  was  held  : 

"  In  an  action  by  A  against  B  for  false  imprisonment 
B  cannot  defend  himself  under  a  Magistrate's  warrant 
against  C,  although  A  was  charged  with  felony  before  the 
Magistrate,  and  was  the  person  against  whom  the  warrant 
was  intended  to  issue." 

Tiudal,  C.  J.,  said  : 

I  said  the  question  in  this  case  was  whether  the 
defendant  was  justified  in  arresting  the  plaintiff*  under  a 
warrant  describing  him  as  John  Hoye,  his  real  name  being 
Richard  Hoye.  On  the  part  of  the  defendant  it  is  con- 
tended that  the  justification  was  sufficient  inasmuch  as  an 
officer  is  ptotected  where  the  party  arrested  is  the  person 
really  intended  to  be  taken.  Such  a  qualification  is  not 
allowed  by  law." 

Bosanquet,  J.,  said : 

"  It  is  suggested  that  the  defendant  may  have  received 
verbal   directions   from    the    Magistrate    identifying    the 
plaintiff*  as  the  party  to  whom  the  warrant  was  intended 
15 — N.  S.  R.  37. 


Digitized  by 


Google 


226  THE    NOVA    SCOTIA    REPORTS,    19(M. 

to  apply.  If  this  were  so  still  the  plaintiff  would  not  be '  a 
person  taken  in  obedience  to  a  warrant/  and  the  defendant 
would  therefore  not  be  within  the  protection  of  the 
statute,  referred  to,  which  applies  to  cases  where  the  act 
complained  of  is  bomi  fide  done  in  obedience  to  a  warrant" 

Coltman,  J.,  said  : 

"  It  is  of  the  essence  of  a  warrant  that  it  should  be  so 
framed  that  the  officer  should  know  whom  he  is  to  take, 
and  that  the  party  upon  whom  it  is  executed  should  know 
whether  lie  is  bound  to  submit  to  the  arrest." 

I  refer  also  to  Shadgett  v.  Clipson,  8  East  328. 

In  West  V.  CahiU,  153  U.  S.  85,  it  was  held  as  follows  : 

"  A  warrant  of  a  Commissioner  of  a  circuit  court  of  the 
United  States,  commandincr  the  arrest  of  a  person  of  a  certain 
name,  (James  WcvSt)  not  otherwise  designating  or  describing 
him,  upon  a  charge  of  murder,  will  not  justify  the  arrest 
of  a  person  who  has  never  been  known  or  called  by  tliat 
name,  (his  name  Was  actually  Vandy.  M.  West)  notwith- 
standing the  Commissioner  testifies  that  he  was  the  person 
intended." 

Gray,  J.,  said  : 

"  By  the  Common  law  a  warrant  for  the  arrest  of  a 
person  charged  with  crime  must  truly  name  him,  or  describe 
him  sufficiently  to  identify  him.  If  it  does  not,  the  officer 
making  the  arrest  is  liable  to  an  action  for  false  imprison- 
ment ;  and  if,  in  attempting  to  make  the  arrest,  the  officer 
is  killed,  this  is  only  manslaughter  in  the  person  whose 
liberty  is  invaded." 

I  refer  also  to  Mead  v.  Hawes,  7  Cowen  332. 

But  it  is  sought  to  make  Sabeans  liable  upon  another 
ground,  namely,  that  it  was  a  case  in  which  the  arrest 
could  have  been  legally  made  without  a  warrant. 

This  appears  from  the  case,  reserved : 

"  Subsequently  (to  the  arrest)  the  constable  altered  the 
warrant  by  changing  the  name  then  in  it,  of  Frank  Elder- 
kin,  (which  was  supposed  by  the  Constable  at  the  time  of 
the  information  to  be  the  name  of  the  defendant)  to  Fi'ank 
Sabeans,  now  found  in.  the  warrant."  The  warrant  with 
the  alteration  is  part  of  the  case. 
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Wright  testified  that,  at  the  time  of  the  arrest,  he 
believed  a  robbery  had  been  committed  in  Lunenburg 
County,  and  that  he  believed  the  defendant  was  one  of 
the  parties  who  had  committed  this  offence.  The  grounds 
of  hifl  belief  were  given,  and  the  whole  matter  submitted 
to  the  jury." 

The  obvious  purpose  of  this  statement  is  to  establish 
a  case  in  which,  under  section  22  of  the  Criminal  Code  of 
Canada,  Wright  would  be  justified  in  making  an  arrest 
without  a  warrant.     That  section  is  as  follows  : 

"  Every  peace  officer  who,  on  reasonable  and  probable 
pounds,. believes  that  an  offence,  for  which  the  offender 
may  be  arrested  w^ithout  warrant  (section  552  provides 
that  he  may)  has  beeA  committed,  whether  it  has  been 
committed  or  not,  and  who,  on  reasonable  and  probable 
grounds,  believes  that  any  person  has  committed  that 
offence,  is  justified  in  arresting  such  person  without  war- 
rant, whether  such  person  is  guilty  or  not." 

But,  assuming  that  Wright  was,  by  virtue  of  this  pro- 
vision, justified  in  making  the  arrest  of  Sabeans,  because 
he  might  have  arrested  him  under  it,  and  without  Sabeans 
being  made  aware  in  any  way  that  he  was  arresting  him 
under  this  provision  and  not  under  the  warrant  which  he 
avowed  was  his  authority,  or  that  he  was  even  a  peace 
officer,  there  is  a  serious  question  still  to  be  considered. 
It  was  not  put  to  the  jury,  and  it  is  involved  in  the  Case 
Reserved  or  there  is  an  absurdity.  The  question  is  whe- 
ther Sabeans  can  be  held  criminally  liable  under  the 
section  providing  for  the  punishment  of  a  person  assault- 
ing a  peace  oflicer  in  the  execution  of  his  duty  when,  from 
this  case,  it  does  not  appear  that  he  had  any  ground  for 
believing  that  the  arrest  was  other  than  an  illegal  one. 

Of  course,  he  must  know  the  law.  And  second,  he 
must  not  do  anything  in  excess  of  what  is  necessary  for 
^  resistance  to  an  unlawful  arrest.  It  is  not  said  that  he 
did.  And  third,  he  must  not  do  anything  which  is  wrong 
in  effecting  his  resistance  or  it  will  be  taken  against  him 
that  he  is  criminally  responsible. 
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I  think  it  is  not  in  accordance  with  law,  where  a  person 
is  misled  by  an  officer  putting  forward  an  insufficient 
warrant  as  the  sole  authority  for  the  arrest,  in  which  case 
he  is  clearly  not  acting  in  the  execution  of  his  duty,  and 
the  defendant,  acting  on  what  appears  to  him  justifiable 
grounds,  resists  the  arrest,  to  hold  him  responsible  for  the 
crime  of  assaulting  a  peace  officer  in  the  execution  of  his 
duty,  because  the  peace  officer  has  a  certain  belief  which 
he  does  not  disclose  to  the  defendant. 

From  the  statement  of  the  case,  inasmuch  as  there  is 
nothing  said  as  to  whether  or  not  a  crime  had.  actually 
been  committed,  and  only  that  it  was  Wright's  belief  that 
one  had  been,  it  must  be  taken  that  the  defendant  was 
innocent  of  the  breaking  and  stealing.  He  could  not 
anticipate  Wright's  belief,  and  he  neither  knew,  nor  had 
any  ground  for  knowing,  that  he  was  being  arrested  by 
the  officer  under  the  provisions  of  the  law,  because  the 
officer  had  a  belief  about  an  offence  and  about  the  offender 
as  well  as  under  the  insufficient  warrant.  In  fact  Sabeans 
would  be  misled  by  the  production  of  the  insufficient 
warrant  as  the  authority  for  his  arrest. 

I  am  of  the  opinion  that  although  an  officer  may  be 
justified  in  effecting  an  arrest  in  a  case  coming  under  such 
provisions  as  I  have  mentioned,  yet  not  in  every  such  case 
will  the  person  arrested  be  liable  criminally  for  resisting 
arrest  by  the  officer.  In  the  trial  of  this  case  it  was 
assumed  tliat  this  would  follow  as  a  matter  of  course,  and 
nothing  was  left  to  the  jury  as  to  Sabeans  being  misled  or 
being  honestly  mistaken,  as  to  the  arrest  being  under  an 
insufficient  warrant. 

Sabeans  clearly  acted  upon  the  principle  that  I  have 
just  established,  viz.,  that  he  could  not  be  arrested  upon  a 
warrant  which  did  not  mention  or  describe  him,  and  that 
resistance  to  the  arrest  was  not  wrong  provided,  of  course, 
it  was  not  disproportionate  and  so  on. 


Digitized  by 


Google 


J 


THE    KING    V.    SABEANS.  229 

In  Bishop  on  Criminal  Law,  section  303,  it  is  said  r 

"  In  the  law,  therefore,  the  wrongful  intent  being  the 
essence  of  every  crime,  it  necessarily  follows  that  whenever 
one  is  misled  without  fault  or  carelessness  concerning  facts, 
and,  while  so  misled,  acts  as  he  would  be  justified  in  doing, 
were  they  what  he  believes  them  to  be,  he  is  legally 
innocent  the  same  as  he  is  innocent  morally." 

And  section  305  : 

"  In  other  words,  and  with  reference  to  the  right  of 
self-defence,  and  the  not  quite  harmonious  authorities,  it 
is  the  doctrine  of  reason,  and  sufficiently  sustained  in 
adjudication  that,  notwithstanding  some  decisions  appar- 
ently adverse,  whenever  a  man  undertakes  self-defence,  he 
is  justified  in  acting  on  the  facts  as  they  appear  to  him. 
If,  without  fault  or  carelessness,  he  is  misled  concerning 
them,  and  defends  himself  correctly  according  to  what  he 
supposes  the  facts  to  be,  the  law  will  not  punish  him, 
though  they  are  in  truth  otherwise,  and  he  has  really  no 
occasion  for  the  extreme  measure." 

This  brings  me  to  the  application  of  the  doctrine  in 
English  law,  and  more  particularly  under  Statutes.  In 
the  Qtieen  v.  Toison,  23  Q.  B.  D.  168,  where  a  conviction 
for  bigamy  was  quashed,  because  the  person  in  good  faith 
and  on  reasonable  grounds  believed  her  husband  to  be 
dead.  Cave  J.,  p.  181,  said  : 

"  At  common  law  an  honest  and  reasonable  belief  in 
the  existence  of  circumstances  which,  if  true,  would  make 
the  act  for  which  a  person  is  indicted  an  innocent  act, 
has  always  been  held  to  be  a  good  defence." 

This  doctrine  is  embodied  in  the  somewhat  uncouth 
maxim  AcUia  non  facit  reurrv  nisi  mens  sit  rea — .  . 
So  far  as  I  am  aware  it  has  never  been  suggested  that 
these  exceptions  do  not  equally  apply  in  the  case  of  statu- 
tory offences,  unless  they  are  excluded  expressly  or  by 
necessary  implication.  In  Rex  v.  Prince,  L.  R.  2,  C.  C.  R. 
154,  in  which  the  principle  of  mistake  imderwent  much 
discussion,  it  was  not  suggested  by  any  of  the  judges  that 
the  exception  of  honest  and  reasonable  mistake  was  not 
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applicable  to  all  offences,  whether  existing  at  common  law 
or  created  by  statute. 

As  I  understand  the  judgments  in  that  case,  the 
difference  of  opinion  was  as  to  the  exact  extent  of  the  excep- 
tion, Brett,  J.,  the  dissenting  judge,  holding  that  it  applied 
wherever  the  accused  honestly  and  reasonably  believed  in 
the  existence  of  circumstances  which,  if  true,  w^ould  have 
made  his  act  not  criminal,  while  the  majority  of  the  judges 
seem  to  have  held  that,  in  order  to  make  the  defence 
available  in  that  case,  the  accused  must  have  proved  the 
existence  in  his  mind  of  an  honest  and  reasonable  belief 
in  the  existence  of  circumstances  which,  if  they  had  really 
existed,  would  have  made  his  act  not  only  not  criminal  but 
also  not  immoral.  Whether  the  majority  held  that  the 
general  exception  is  limited  to  cases  when  there  is  an 
honest  belief  not  only  in  facts  which  would  make  the  act 
not  criminal,  but  also  in  facts  which  would  make  it  not 
immoral,  or  whether  they  held  that  th^  general  doctrine 
was  correctly  stated  by  Brett,  J.,  and  that  the  further 
limitation  was  to  be  inferred  from  the  language  of  the 
particular  statute  they  were  then  discussing,  is  not  very 
clear. 

Stephen,  J.  at  page  190,  referring  to  the  opinion  of 
Brett,  J.  in  tlie  former  case,  said : 

"  His  judgment  establislied  at  much  length,  and  as  it 
appears  to  me  unanswerably,  the  principle  above  explained 
which  he  states  as  follows  :  That  a  mistake  of  facts  on 
reasonable  grounds,  to  the  extent  tliat,  if  the  facts  were 
as  believed,  the  acts  of  the  prisoner  would  make  him 
guilty  of  no  offence  at  all,  is  an  excuse,  and  that  such  an 
excuse  is  implied  in  every  criminal  charge  and  every 
enactment  in  England." 

And  he  thought  the  other  judges  agreed  on  the  general 
principle. 

Hawkins,  J.,  adopting  the  views  of  Brett,  J.,  as  his 
own,  said,  p.  194  : 

"  It  would  seem  that  there  must  be  proved,  to  satisfy 
the  jury  ultimately,  that  there  was  a  criminal  mind ^ or 
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mena  rea  in  every  offence  really  charged  as  a  crime.  In 
some  cases  the  prqof  of  the  committal  of  these  acts  may 
prima  facu>,  either  by  reason  of  their  own  nature  or  by 
reason  of  the  form  of  the  statute,  impart  the  proof  of  the 
mtWB  rea.  But  even  in  these  cases  it  is  open  to  the 
prisoner  to  rebut  the  prima  facie  evidence  so  that,  if,  in 
the  end,  the  jury  are  satisfied  that  there  was  no  criminal 
mind  or  mens  rea,  there  cannot  be  a  conviction  in  England 
for  that  which  is  by  the  law  considered  to  be  a  crime.  In 
this  view  of  the  law  so  stated  by  Brett,  J.,  all  the  other 
judges,  fifteen  in  number,  before  whom  the  matter  was 
heard,  practically  acquiesced." 

Stephen,  J.,  also  said  this,  and  it  has  to  be  considered 
in  connection  with  the  statute  in  the  case  in  hand : 

"  Of  course  it  would  be  competent  to  the  legislature  to 
define  a  crime  in  such  a  way  as  to  make  the  existence  of 
any  state  of  mind  immaterial.  The  question  is  solely 
whether  it  has  actually  done  so  in  this  case." 

Dealing  with  that  here,  I  think  the  legislature  could 
not  have  intended  to  depart  from  well  established  common 
law  principles  that  a  person  was  not  obliged  to  know  that 
a  man  was  was  an  officer,  and  that  he  was  acting  in  the 
execution  of  his  duty,  when  there  was  no  ground  for 
suspecting  that  such  was  the  case. 

In  order  to  turn  manslaughter  into  murder,  because  the 
officer  killed  was  acting  in  the  execution  of  his  duty,  it  was 
essential  to  prove  that  the  offender  had  notice,  either  by 
words,  by  the  production  of  a  warrant  or  by  other  legal 
authority  by  the  known  official  character  of  the  person 
killed,  or  by  the  circumstances  of  the  case,  that  the  person 
killed  was  such  an  officer  so  employed.  Rex  v.  Gordon, 
1  East  P.  C.  29a^,  360 ;  Rex  v.  Woollier,  1  Moo.  C.  C.  334 ; 
Stephens  Digest  of  Criminal  Law,  Article,  223.  In  Yates 
V.  People,  32,  N.  Y.  509,  the  reporter's  note  is  as  follows  : 

"  On  a  trial  for  murder  when  it  appeared  that  the 
prisoner  was  pursued  in  the  night  by  a  shouting  mob, 
threatening  his  life,  and,  in  his  flight,  he  was  seized  by  some 
person  whom  in  self-defence  he  instantly  killed  and  who 
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proved  to  be  an  officer  seeking  to  arrest  him,  the  burden 
is  on  the  people  to  show  his  presumptive  knowledge  of 
the  official  character  of  the  deceased." 

Potter,  J.,  said : 

"  He  was  seized  and,  as  it  happened,  the  person  who, 
so  seized  him,  was  a  police  officer.  But  how  did  the 
prisoner  know  that  ?  .  ^  .  .  True,  there  is  evidence 
that,  the  deceased  officer  wore  his  uniform  cap  and  his 
shield,  but  there  is  no  evidence  that,  on  that  dark  night, 
these  were  perceptible  to  the  prisoner." 

In  Hale,  P.  C,  461,  it  is  said  : 

"  A  constable,  coming  to  appease  a  sudden  affray  in 
the  day  time,  in  the  village  whereof  he  is  constable,  it 
seems  every  man  ex-officio  is  bound  to  take  notice  that,  he 
is  the  constable,  because  he  is  to  be  chosen  and  sworn  in 

the  leet,  where  all  residents  are  to  attend.     4  Co 

40  b  VouTig'a  case.  But  it  is  not  so  in  the  night  time 
unless  there  be  some  notification  that  he  is  the  constable." 

Coming  to  the  language  of  the  statute,  I  refer  to  a  case 
where  there  was  much  more  room  for  holding  that  the 
maxim  mens  rea,  was  displaced  by  it.  In  Shevas  v.  D.  C. 
Rutzen  (1896)  1  Q.  B.  918,  the  reporter's  note  is  as 
follows  : 

"Sect.  16  subs.  2  of  the  Licensing  Act,  1872,  while 
prohibiting  a  licensed  victualler  from  supplying  liquor  to  a 
police  constable  while  on  duty,  does  not  apply  where  the 
licensed  victualler  honafide  believes  that  the  police  con- 
stable is  off  duty." 

It  appears  that,  prior  to  entering  the  house,  the  police 
constable  had  removed  his  armlet,  and  it  was  admitted 
that  if  a  police  constable  is  not  wearing  his  armlet  it 
is  an  indication  that  he  is  off  duty.  There  the  language 
of  the  section  of  the  statute  presented  a  very  forcible  con- 
trast by  having  the  expression  "  knowledge  "  in  one  provi- 
sion and  not  having  it  in  the  one  in  question.  It  provided 
"If  any  licensed  person  (1)  knomingly  harbors  or  knowingly 
suffers  to  remain  in  his  premises  any  constable    ...    or 

(2)  "  supplies  any  liquor  ...  to  any  constable  on 
duty    ...    he  shall  be  liable  to  a  penalty." 
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Of  course  the  absence  of  the  expression  *'  knowledge  " 
was  relied  upon  to  show  that  the  legislature  intended  the 
publican  to  be  liable  whether  he  knew  or  did  not  know 
that  the  policeman  was  on  duty, 

Wright,  J.,  said  : 

"  There  are  many  cases  on  the  subject,  and  it  is  not 
very  easy  to  reconcile  these.  There  is  a  presumption  that 
mens  rea^  an  evil  intention  or  a  knowledge  of  the  wrong- 
fulness of  the  act,  is  an  essential  ingredient  in  every  offence, 
but  that  presumption  is  liable  to  be  displaced  either  by 
the  words  of  the  statute  creating  the  offence  or  by  the 
subject  matter,  with  which  it  deals,  and  both  must  be  con- 
sidered." 

He  then  deals  with  exceptions  to  the  principle  public 
nuisances,  &c.,  none  of  which  would  cover  this  case,  and 
adds: 

"  But  except  in  such  cases  as  these  there  must  in 
general  be  guilty  knowledge  on  the  part  of  the  defendant, 
or  of  some  one  whom  he  has  put  in  his  place  to  act  for 
him,  generally  or  in  the  matter,  in  order  to  constitute  an 
offence." 

There  is  a  case  in  the  Old  Bailey  which  appears  to  be 
at  variance  with  the  case  just  cited,  and  it  is  upon  a  statute 
similar  to  the  one  before  us.  It  is  referred  to  in  the  text- 
books. 

It  is  the  case  of  Reg,  v.  Forbes  and  Webb,  10  Cox  362. 
John  Forbes  and  John  Webb  were  indicted  for  assaulting 
Hughes  and  Doyle,  police  oflScers  in  the  execution  of  their 
duty.  Doyle  was  in  plain  clothes  and  apprehended  a  boy 
in  Church  Street,  who  was  carrying  something  in  a  bag 
which  he  threw  away  and  then  ran  away.  Doyle  went 
with  the  bag  into  Church  passage  on  the  way  to  the 
station,  and,  when  there,  he  was  repeatedly  struck  by  the 
prisoner  Webb,  who  called  out  to  parties  there  to  rescue 
the  boy  and  pitch  into  the  constable.  Two  men  (not  the 
prisoners)  then  took  hold  of  the  constable,  and  W^ebb  struck 
him  a  strong  blow  on  the  forehead.     He  also  struck   the 
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other  constable  who  was  also  in  plain  clothes.  The  other 
constable  Hughes  was  down  on  the  ground  and  was  being 
kicked.     Forbes  was  among  the  crowd. 

"  Counsel  submitted  that  there  was  no  evidence  to  go 
to  the  jury  in  support  of  the  count  for  the  assault  on  the 
policemen  in  the  execution  of  their  duty,  because,  in  con- 
sequence of  their  being  in  plain  clothes,  prisoners  did  not 
know  they  were  constables."  The  recorder  (Russel  Gurney, 
Q.  C.) :  "  The  offence  was  not  assaulting  them,  knowing 
them  to  be  in  the  execution  of  their  duty  but  assaulting 
them  being  in  execution  of  their  duty." 

Webb  was  found  guilty. 

It  would  be  presumption  in  me  to  say  that  there  was 
an  abundant  answer  to  the  application,  and  a  much  better 
one  than  that  which  was  given,  if  it  had  not  been  brought 
out  in  later  decisions,*  namely,  that  there  were  other  facts 
which  showed  that  the  prisoners  must  have  known  that 
they  w^ere  police  officers,  and,  moreover,  they  were  doing 
acts  which  were  in  any  case  unjustifiable.  Learned  judges 
have  referred  to  that  case  later,  and  supported  it  upon 
grounds  other  than  that  the  meaning  of  the  statute  was 
that  given  by  Mr.  Gurney. 

In  tlie  Queen  v.  Prince,  L.  R.  2  C.  C.  R.,  169,  Brett,  J., 
said  : 

"  In  Rex  v.  Forbes  &  Webb,  although  the  policeman 
was  in  plain  clothes,  the  prisoners  certainly  had  strong 
ground  to  suspect,  if  not  to  believe,  that  he  was  a  police- 
man, for  the  case  states  that  they  repeatedly  called  out  to 
rescue  the  boy  and  pitch  into  the  consta'  le." 

And  Bramwell,  B.,  in  the  same  report,  referring  to 
that  case,  said  : 

"  A  man  was  held  liable  for  assaulting  a  police  officer 
in  the  execution  of  his  duty,  though  he  did  not  know  he 
was  a  police  officer.  Why  ?  Because  the  act  was  wrong 
in  itself." 

Moreover,  this  is  not  a  case  of  mere  ignorance  of  the 
exercise  by  the  officer  of  the  statutory  power  of  arrest. 


Digitized  by 


Google 


r 


THE    KING    V.    SABEANS.  235 

There   is  a  misleading  of  him  by  the  production  of  an 
insujBBcient  warrant. 

Probably  the  following  case  is  not  law  in  so  far  as  it 
would  tend  to  show  that  the  battery,  being  in  excess  of  a 
just  resistence,  was  justifiable.  But  in  so  far  as  it  estab- 
lished that,  in  order  to  make  a  person  criminally  respon- 
sible for  resisting  an  arrest  by  a  private  person,  he  must 
be  aware  of  the  fact  in  some  way,  that  he  is  being  arrested* 
it  seems  to  me  to  be  reasonable. 

In  Rex  V.  Rechette,  3  Campbell  68,  the  prisoner  was 
indicted  under  a  statute  for  maliciously  cutting  one  Webb 
with  intent  to  obstruct  the  lawful  apprehension  of  the 
prisoner. 

It  appeared  that,  in  the  morning  of  the  day  mentioned 
in  the  indictment,  the  prisoner  stole  some  wheat  from  an 
outhouse  belonging  to  one  J.  Spilsbury,  the  wheat  being 
soon  after  found  in  an  adjoining  field.  Spilsbury,  Webb 
and  others  watched  near  the  spot,  expecting  that  the  thief 
would  come  to  carry  it  away  and  that  they  should  thus 
be  able  to  discover  and  apprehend  him.  The  prisoner  and 
another  man  came  into  the  field  and  lifted  up  the  bag 
containing  the  wheat.  They  were  immediately  pursued 
and  Webb  seized  the  prisoner  without  desiring  him  to 
surrender  or  stating  the  reason  he  was  apprehended.  A 
scuffle  ensued  during  which,  before  Webb  had  spoken,  the 
prisoner  drew  a  knife  and  cut  him  across  the  throat. 
Lawrence,  J.,  said  : 

"  As  Webb  did  not  communicate  to  the  prisoner  the 
purpose  for  which  he  seized  him,  this  case  docs  not  come 
within  the  statute.  If  death  had  ensued  it  would  only 
have  been  manslaughter.  Had  a  proper  notification  been 
made  before  the  cutting  the  case  would  have  assumed  a 
different  complexion.  The  prisoner  must  be  acquitted  on 
the  indictment." 

Of  course  I  hasten  to  say  that  a  constable  is  not 
deprived  of  his  protection,  because  he  does  not  give  notice 
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of  the  warrant  or  of  the  cause  of  the  arrest  ((7r.  Code,  s. 
32),  although  it  is  relevant  to  the  inquiry  as  to  whethei 
the  arrest  might  not  have  been  made  with  less  violence,  if 
that  course  had  been  taken.  But  there  is  a  difference 
between  a  case  of  not  performing  that  duty  and  a  case  of 
the  defendant  having  no  reason  to  suspect  that  there  is  an 
officer  who  is  arresting  him.  And,  as  to  that,  well  known 
common  law  principles  are  not  displaced. 

Wright's  justification  is  wholly  beside  the  case,  unless 
Sabeans  knew  or  had  notice  of  the  facts  which  constituted 
that  justification,  and  both  matters,  not  one  of  them,  should 
have  been  tried  and  determined. 

Inasmuch  as  the  defendant  was  not  aware  that  Wright 
was  arresting  him  under  the  statute,  because  he  believed 
an  offence  had  been  committed,  and  that  Sabeans  was  the 
offender ;  or  rather,  because  it  was  not  shown  that  Sabeans 
did  not  reasonably  and  honestly  believe  that  the  arrest 
was  made  under  the  insufficient  warrant  rather  than  under 
the  authority  of  the  s  atute,  and  that  resistance  was  justi- 
fiable, I  am  of  the  opinion  that  there  should  be  a  new 
trial. 

Meagher,  J.,  delivered  the  opinion  of  the  majority  of 
the  Court,  holding,  that  the  arrest  could  be  justified  under 
the  statute,  notwithstanding  the  warrant  was  insufficient, 
and  that  the  case  reserved  no  other  question. 

Conviction  ajffirmed. 
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The  Dominion  Radiator  Co.  v.  Cann  et  al. 

Before  Townshend,  J.,  Graham,  E.  J.  and  Meagher  and  Fraser,  J  J. 

Mechanics'  Lien  Aci,  R.  S,  (iqoo)  c,  lyj^  s.  S—Claim  for  goods  supplied 

sub-conttactot — Failure  to  fetain  percentage — Notice — 

Identification  of  premises. 

C.  &  W.,  whj  were  awarded  a  contract  to  place  beating  apparatus  in 
a  hotel  building,  owned  by  the  defendant  O.,  ordered  materials 
required  from  plaintiffs  in  a  letter  stating  "  We  have  secured  con- 
tract for  hotel  which  requires  above  goods." 

Held^  that  these  word^  sufficiently  identified  the  building  for  which  the 
goods  were  required. 

The  sub-contract  was  made  September  29th,  1902  and  the  final  pay- 
ment was  made  by  D.  to  the  principal  contractor  on  the  21st 
November,  1902,  when  the  work  was  all  through,  without  retaining 
fifteen  per  cent  for  30  days,  as  required  by  the  Mechanics'  Lien  Act, 
R.  S.  (1900)  c.  171,  s.  8. 

Held^  that  D.  was  required  to  retain  the  percentage  whether  he  had 
notice  of  the  sub-contract  or  not,  and  that  he  paid  it  at  his  own 
peril,  if  there  was  a  sub-contractor  in  existence  who  was  prejudiced 
by  the  payment. 

Smith  V.  The  Sissiboo  Pulp  Co.,  30  N.  S.  R,,  348,  distinguished. 

This  was  an  appeal  from  the  order,  granted  by 
Weatherbe,  J.,  before  whom  the  cause  was  tried,  dis- 
charging, with  costs,  a  claim  for  lien  registered  by  the 
plaintiff  company,  under  the  Mechanics*  Lien  Act,  against 
the  lands  of  the  defendant  Nathaniel  Doherty. 

The  statement  of  claim  alleged  that  Doherty,  who  was 
owner  in  fee  simple  of  lands  and  premises  at  Stellarton,  in 
the  County  of  Pictou,  employed  the  defendants,  Cann  and 
Wetipore,  doing  business  as  co-partners  under  the  firm 
name  of  Cann  and  Wetmore,  to  do  certain  work  and 
furnish  materials  in  connection  with  installing  hot  water 
heating  apparatus  in  a  house  upon  the  land  of  the  defen- 
dant Doherty. 

That  Cann  and  Wetmore  engaged  plaintiffs  to  furnish 
a  large  portion  of  the  materials,  for  the  price  or  sum  of 
$725.33,  and  that  plaintiffs,  on  the  29th  October,  1902, 
completed  the  delivery  of  said  materials,  and,  by  reason 
thereof,  became  entitled  to  a  lien  on  the  estate  and  interest 
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of  the  defendant  Doherly  in  the  lands  for  said  sum,  under 
the  provisions  of  the  Mechanics'  Lien  Act,  R.  S.  (1900) 
c.  171,  which  said  lien  was  registered  at  Pictou,  on  the 
26th.  November,  1902. 

The  defendant  Doherty  disputed  the  claim  of  lien  on 
the  following  among  other  grounds  : 

That  the  goods  in  question  were  not  supplied  to  be 
used  in  the  fitting  and  improvement  of  defendant's  house, 
but  were  sold  and  supplied,  if  at  all,  generally,  and  without 
reference  to  said  house..  That  defendant  Doherty,  fully 
paid  and  discharged  to  the  defendants  Cann  and  Wetmore 
anj^  moneys  due  them  in  good  faith,  and  previous  to  notice 
in  writing,  or  otherwise,  of  plaintiffs*  claim. 

That  plaintiffs,  by  giving  credit  to  Cann  and  Wetmoro 
for  a  longer  time  than  thirty  days  from  completion  of  the 
contract,  and  by  accepting  and  negotiating  security,  waived, 
their  lien.  That  plaintiffs'  lien  was  not  registered  in  time, 
that  proceedings  to  enforce  the  same  were  not  taken  in 
time,  and  that  the  lien  had  been  vacated  and  discharged. 

1904,  March  22nd.  H.  Mell'wh,  K,  0.,  and  J,  U,  Ross 
in  support  of  appeal.  We  are  entitled  to  a  lien,  under 
the  Lien  Act,  R.  S.,  1900,  c.  171,  ss.  3  and  8,  and  notice 
is  not  necessary. 

W.  B,  A.  Ritchie,  K.  C,  and   E,  M,  McDonald,  contra.. 
The    materials    were    not    furnished    to  be  used  in   the 
construction  of  the  hotel  within  the  meaning  of  s.  3. .   The 
liability  to  retain  the  fifteen  per  cent  is  only  in  case  of  sub- 
contracts under  which  a  lien  may  arise,  which  means  sub- 
contracts known  to  the  owner  under  which  a  lien   may 
arise.     There  is  no  contract  in  respect  to  any  particular 
^"ilding.       Phillips  on    Mechanics'  Liens,  ss.  122  to  127  ; 
nnett  v.  Shafford,  11  Allen  4:4>4>  ;Hohnstead*s  Mechanic's 
sns,  18,  28  &    29.     Bunting  v.  Bell,  23  Gr.  Ch.  528  ; 
irner  v.  Wentworth,  119  Mass.  459  ;  McArthur  v.  Tobin, 
Man.  Id'^Sj^rague  v.  Payzant,  3  Man.  519.     The  owner 
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is  not  liable,  except  when  he  has  notice  of  a  contract  upon 
which  a  lien  may  arise.  Sections  8  and  9  are  not  dealing 
with  a  party  having  no  notice  of  a  sub-contract.  Carmen  v. 
Mclncrow,  13  N.  Y.  70 ;  Lumbert  v.  Syracuse,  65  N.  Y. 
491 ;  Smith  v.  Sissiboo  Pulp  Co.,  36  N.  S.  R,  348. 
McKnight  did  not  establish  that  he  filed  his  claim  within 
thirty  days  after  he  did  the  work. 

H.  MeLlish,  K,  C,  in  reply. — The  goods  were  furnished, 
to  be  used  in  this  particular  hotel  and  the  lien,  therefore, 
attached,  although  it  was  not  operative  until  filed.  Am. 
and  Eng.  Ency.  of  Law,  2nd  ed.,  vol.  20,  pp.  344,  345  & 
348.  Phillips  on  Mechanics'  Liens,  s.  124.  The  lien 
cannot  be  got  rid  of,  even  by  the  vendor  himself,  except 
by  express  agreement.  Sections  3  and  25.  HolmsteadJs 
Mechanics  Lien  Act,  pp.  65  &  68  ;  Russell  v.  French,  28 
0.  R.  215.  Section  8,  is  dealing  with  the  liens  of  sub- 
contractors. If  we  are  right  defendants  must  hold  $165.00 
whether  McKnight  gets  anything  or  not.  On  a  fair  read- 
ing of  the  evidence,  it  is  clear  that  McKnight's  claim  was 
filed  within  thirty  days  after  the  completion  of  the  work. 

1904,  May  2nd.  Graham,  E.  J. — The  plaintiffs'  sub- 
contractors, are  asking  to  enforce  a  lien  against  Doherty, 
owner  of  the  "  Ora  "  Hotel,  on  the  strength  of  the  follow- 
ing letter  from  the  contractor  : 

Pictou,  N.  S.,  29th  September,  1902. 
Dominion  Radiator  Co.,  Ltd. 

Dear  Sirs : 

S^d  us  at  once  the  following   goods,    (specified  in 
detail.) 

We  have  secured  contract  for  hotel  which  requires 
above  goods.  The  contract  has  to  be  fulfilled  one  month 
from  date  of  this  letter.  How  soon  could  you  ship  ? 
Would  acceptance  of  30  days  draft  be  satisfactory  ? 
Kindly  wire  us  answer  to  these  questions,  at  our  expense, 
and  oblige, 

Yours  truly, 

Sgd.     Caicx  &  Wetmore. 
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I  agree  in  the  construction  of  the  statute  that  the 
goods  must  be  furnished,  to  be  used  in  a  particular  build- 
ing. Sprague  v.  Beaant,  3  Man.  519.  But,  in  my  opinion, 
the  building,  in  this  case,  was  sufficiently  identified.  It 
was  the  hotel  for  which  the  builders  had  secured  a  con- 
tract, and  this  would  be  a  sufficient  designation  to  enable 
it  to  be  identified,  although  it  might  not  be  such  as  would 
enable  a  stranger  to  select  the  property.  In  Hughan  v. 
McCoUum,  20  N.  S.  R.  202,  in  respect  to  a  bill  of  sale, 

Mr.  Justice  Ritchie  said  : 

*  If  he  had  used  the  words  "  my  red  cow,"  or  "  the  red 
cow  now  in  my  possession,"  the  identity  of  the  animal 
intended  to  be  conveyed,  might  be  ascertained  by  extrinsic 
evidence,  &c." 

The  second  question  is  whether  the  defendant  Doherty, 
— under  section  8  of  the  Mechanics*  Lien  Act,  should  have 
retained  fifteen  per  cent,  of  his  payments  to  the  contractor. 
It  appears  that  this  sub-contract  was  in  existence  before 
Doherty  had  paid  off  the  principal  contractor.  The  sub- 
contract was  made,  the  29th  of  September,  1902.  Early 
in  November,  1902,  about  the  4th,  the  heating  apparatus 
was  installed  in  the  hotel.  The  final  payment,  by  Doherty 
to  the  principal  contractor  was  made  on  the  twenty-first 
of  November,  1902,  "  when  the  work  was  all  through," 
and  he  did  not  retain  the  fifteen  per  cent,  for  thirty  days 
after  the  completion  of  the  contract.  All  that  he  can  say  is 
that  he  had  no  notice  or  knowledge  of  the  sub-contract,  or 
whether  the  heating  apparatus  was  obtained  on  credit  or 
for  cash.  Apparently  he  must  retain  this  fifteen  per  cent 
whether  he  has  notice  or  not  of  a  sub-contract,  and  he  pays 
it  at  his  own  peril  if  there  is  a  sub-contractor  in  existence, 
who  is  prejudiced  by  that  payment.  Torrance  v.  Cratch- 
ley,  31  Ont.  R.  546;  Riissell  v.  Fren<^h,  28  Ont.  215. 

This  view  does  not  conflict  with  the  decision  of  this 
Court,  now  under  appeal,  in  Sviith  v.  Sissiboo  Pulp  Com- 
panj^  36   N.  S.  R.  348,  where  payment  had  been  made  to 
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the  principal  contractor,  according  to  the  decision,  in  bonds 
and  stock,  forthwith,  on  completion  of  the  principal  con- 
tract in  accordance  with  its  terms,  and  long  before  there 
was  any  sab-contractor  in  existence  or  contemplation, 
the  sub-contractor  having  to  take  notice  of  the  terms  of 
the  principal  contract 

This  is  what  is  said  in  that  decision : 

''  Finally,  in  this  connection,  there  were  then  no  sub- 
contractors in  existence,  and  there  would  be  no  retention 
required." 

The  owner  should,  in  this  case,  have  retained  fifteen  per 
cent  of  S1015,  S112.25,  for  thirty  days,  and,  apparently, 
this  sum  must  be  paid,  I  suppose,  into  C!ourt,  to  meet  the 
claims  of  the  Dominion  Radiator  C!ompany  and  Andrew 
J.  McEnight  pro  rata. 

The  appeal  will  be  allowed  with  costs. 

Appeal  allowed  with  cosh. 


16 — N.  S.  R.  37. 
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Thompson  v.  Thompson. 

Before  Townsmend,  J.,  Graham,  E.  J.  and  Meagher,  J. 

DoTver — Claim  against  assignee  of  mortgage — Action  dismissed — Remedy 

by  redemption — Right  determined  by  condition  at  time  of 

action  brought^ 

Plaintiff  joined  with  her  husband  in  executing  a  mortg^j^e  of  land,  and 
released  her  dower  in  due  form;  Defendant  took  an  assignment 
ofthe  mortg^gfe,  and,  subsequently,  received  from  plaintiiTs  husband 
a  release  of  his  equity  of  redemption,  in  which  plaintiff  did  not  join. 

Heldt  dismissing^  the  action,  that  plaintiff  could  not  assert  a  claim  for 
dower  against  defendant  as  long  as  the  mortgage  remained  on 
foot,  her  only  remedy  being  to  redeem. 

Also^  as  to  a  release  executed  by  defendant  after  the  commencement 
of  the  action,  that  plaintiff's  right  must  be  determined  by  the  con- 
dition of  things  existing  at  the  time  of  action  brought. 

Appeal  from  the  following  judgment  of  Meagher,  J.: 

This  is  an  action,  under  the  Statute,  to  recover  dower, 
and  damages  for  its  detention  since  April,  1901. 

The  plaintiff  married  in  1870,  and  her  husband  died 
in  March,  1901.  He  acquired  title  to  the  land  in  1871, 
and,  in  1882,  he  and  his  brother,  Andrew,  and  the  plaintiff 
joined  in  a  mortgage  upon  this  land,  and  upon  Andrew's 
farm,  to  one  Archibald  for  $1000.00.  Andrew's  farm 
was  included  as  additional  security,  to  enable  plain- 
tiffs husband  to  obtain  the  loan,  which  was  for  his  use. 
The  plaintiff  released  her  dower  in  due  form  upon  that 
mort  age,  which  was  duly  registered. 

I  find  that  the  defendant  paid  off  that  mortgage,  and 
took  an  assignment  of  it  to  himself  before  the  plaintiff's 
husband  conveyed  his  equity  of  redemption  in  this  land  to 
him.     The  plaintiff  was  not  a  party  to  the  latter  deed. 

I  am  unable  to  find  any  bargain  or  agreement,  express 

or  implied,  whereby  defendant  undertook  to  redeem  or 

discharge  the  mortgage  in  the  interests  of  plaintiff,  or  her 

'lusband,  or  on  their  behalf,  for  the  purpose  of  relieving 

he  land  from  its  operation. 

It  was  sought  to  prove  an  agreement  of  that  kind  by 
he  plaintiff,  at  least  I  suppose  that  was  the  aim  of  her 
iestimony,  but  it  fell  far  short  of  doing  so.  Her  evidence 
n  that  respect  was  neither  consistqnt  nor  convincing  in 

Note,— Meagher  J.  nat  and  heard  thiH  appeal  by  consent,  in  order  to  make 
t  Courts 
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any  aspect.  Even  if  it  stood  uncontradicted,  I  should  be 
unable  to  determine  what  the  true  meaning  and  effect  of 
the  agreement,  relied  on,  really  was.  The  defendant  denied 
making  any  agreement  to  lift  the  mortgage,  and  relieve 
the  land  from  it. 

I  do  not  see  that  it  makes  much  difference  what  way 
the  matter  is  regarded.  If  defendant  bought  the  land 
subject  to  the  mortgage,  or  agreed  to  take  it  for  the 
amount  due  upon  it,  he  is  entitled  to  stand  in  the  place  of 
the  mortgagee,  and  to  use  all  his  remedies,  and,  therefore, 
takes  the  title  the  mortgagee  had.  The  plaintiff  having, 
as  to  the  mortgage,  released  her  dower  can,  at  most,  only 
claim  as  against  him,  and  those  who  succeeded  to  his 
rights,  dower  in  any  surplus  which  may  remain  after  a 
sale  under  the  mortgage,  or  by  process  of  law  legal  or 
equitabla  If  on  the  other  hand,  at  their  request,  or  at 
the  request  of  the  deceased,  the  defendant  undertook  to 
pay  off  the  mortgage,  and  to  relieve  him  from  personal 
liability  thereon,  and,  subsequently,  obtained  a  deed  from 
the  deceased  of  his  equity  of  redemption,  I  cannot  see  why 
he  was  not  entitled  to  take  an  assignment  of^the  mortgage, 
and  to  use  it  now  as  a  weapon  of  defence  in  answer  to  her 
claim  for  dower  out  of  the  property  discharged  from  the 
mortgage.  Inasmuch  as  the  defendant  had  not  received 
the  deed  of  the  equity  when  he  paid  off  the  mortgage,  he 
could  not  efficiently  protect  himself  without  taking  an 
assignment  of  the  mortgage. 

If  the  intention  was  to  give  him  the  property  for  what 
was  due  upon  the  mortgage,  that  is  the  trend  of  defendant's 
evidence,  then,  assuming  for  the  moment  an  agreement  on 
his  part  to  lift  the  mortgage,  it  should  not  be  taken  to 
mean  more  than  this : — that  he  would  pay  the  mortgage 
and  relieve  deceased  from  personal  liability  upon  it,  and 
also  relieve  Andrew  and  his  farm  from  the  operation  of 
the  mortgage.  It  would  be  absurd  to  suppose  that,  in 
such  a  case,  and,  especially  in  the  absence  of  express  terms 
to  that  effect,  the  intention  was  he  should  pay  off  the 
mortgage,  have  it  discharged,  and  thus  let  in  the  plaintiff's 
claim  to  dower  upon  the  whole  property,  and  without 
reference  to  the  \portgage;  and  the  more  so,  as  I  am 
convinced,  the  sum  paid  to  the  mortgagee  was  the  full 
value  of  the  property  at  the  time.  There  is  no  attack 
upon  the  sale  or  conveyance  to  the  defendant.     There  was 
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no  good  reaaoQ,  at  the  time  when  the  sale,  or  the*  deed 
thereon,  was  made  to  the  defendant,  why  the  deceased 
should  bargain  for  the  release  of  the  property  from  the 
mortgage.  His  interesib  in  the  land  was  about  to  terminate, 
and  there  was  no  object  on  his  part  in  seeking  such  a 
stipulation  further  than  to  relieve  his  personal  liability, 
and  to  protect  Andrew  against  loss.  If  the  alleged  bargain 
was  with  the  plaintiff  alpne  I  ani  unable  to  discover  any 
consideration  for  it.  She  was  not  a  party  to  the  deed  to 
the  defendant.  There  is  therefore  nothing,  so  far  as  I  can 
perceive,  on  this  branch,  to  prevent  the  defendant  from 
xelying  on  the  mortgage. 

It  is  doubtful  whether,  having  regard  to  the  frame  of 
the  action,  and  the  absence  of  all  mention  of  the  alleged 
agreement  in  the  pleadings,  the  plaintiff  could  properly 
be  permitted  to  take  the  course  pursued  on  the  trial.  It 
certainly  was  adapted  to  take  the  defence  by  surprisa 

It  is  true  that  a  widow  is  dowable  in  an  equity  of 
redemption,  and  I  shall,  for  present  purposes,  assume  that 
the  plaintiff  is  so  entitled.  In  order  to  make  that  assump- 
tion I  have  taken  it  for  granted,  but  without  deciding  it, 
that  the  conveyance  to  the  defendant  did  not  defeat  her 
claim  to  dower  in  the  equity  through  want  of  seisin  in  the 
husband  at  his  death,  (see  sections  2  and  3  of  the  Dower 
Act)  and,  further,  that  the  Dower  Act  is  retroactive. 
Conceding  all  this,  however,  I  am  unable  to  conclude  that 
she  is  entitled  to  have  dower  assigned  to  her  while  the 
mortgage  is  outstanding  and  in  full  force  in  defendant's 
handa  Her  claim  to  dower  is  subordinate  to  the  mortgage. 
She  cannot  do  anything,  nor  get  any  relief,  which  would 
affect  the  defendant's  right  to  receive  first  out  of  the 
property,  the  amount  paid  on  the  mortgage ;  whether  with 
or  without  interest  need  not  be  discussed.  His  claim 
extends  over  the  whole  property,  and  she  cannot  in  dero- 
gation of  the  contract  she  made,  or  the  rights  she  con- 
ferred when  she  released  her  dower,  compel  him,  and 
certainly  not  by  this  form  of  action,  to  give  up  any  part 
of  the  land  to  her  for  her  dower,  and  look  to  the  remainder 
for  payment  of  th  mortgage.  When  she  released  her  dower 
upon  the  mortgage,  she  released  it,  so/ar  as  the  mortgagee 
and  those  who  succeeded  to  his  rights,  are  concerned ;  at 
least  until  the  liability  under  the  mortgage  was  discharged. 

I  say  nothing  as  to  her  right  to  redeem.  The  case  is 
not  before  me  in  that  aspect,  but  I  may  add  that,  unless 
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she  redeems,  her  only  remedy,  it  appears  to  me,  is  against 
any  snrplos  arising  under  a  sale,  to  be  msuie  by  virtue  of 
a  power  in  the  m<H*tgage,  if  any,  or  under  some  legal  or 
equitable  procesa  See  section  7  of  the  Dower  Act,  chapter 
114,  Rev.  Stat,  1900.  While  the  mortgage  subsists,  I  do 
not  see  how  she  can  enforce  h  sale  to  determine  the  amount 
of  the  surplus  over  or  above  the  mortgage. 

I  am  certainly  satisfied  upon  the  evidenc|^  that  the 
property,  at  the  outside,  was  not  worth,  when  the  action 
was  brought,  more  than  the  amount  paid  on  the  mortgage, 
if  so  much,  after  deducting  any  value  given  to  it  by  the 
defendant's  expenditure  thereon,  a  deduction  he  would  be 
entitled  to  make  in  the  adjustment  of  her  dower.  The 
action,  in  my  opinion,  must  fail,  and  the  defendant  must 
have  the  costs,  and  these  when  taxed,  if  not  sooner  paid, 
will  be  added  to  his  claim  under  the  mortgage  in  case  she 
seeks  to  redeem  it. 

I  gave  the  plaintiff  leave  on  the  trial  to  reply  that  the 
jiefendant  had  released  the  mortgage,  and  the  defendant 
leave  to  rejoin  that  the  release  was  executed  by  mistake, 
and  its  operation  was  intended  to  be  confined  to  releqiping 
the  Andrew  Thompson  land  trom  the  mortgage.  This 
release  was  made  in  1898,  but  not  recorded  until  November, 
1902.  No  money  was  paid  to  the  defendant  by  any  one 
for  thi»t  release.  The  intention  was  to  release  Andrew's 
land  alone,  and  the  party  who  drew  it  was  so  instructed. 
He  was  a  layman  who  had  probably  never  seen  or  heard 
of  a  partial  release.  At  any  rate,  by  mistake,  and  in  dis- 
regard of  his  instructions,  he  prepared  a  release  of  the 
whole  mortgage  and  the  defendant,  in  ignorance  of  that 
fact,  and  under  the  belief  that  it  was  prepared  to  carry 
out  the  intention  mentioned,  executed  it  without  reading 
it.  I  was  asked  to  reform  it  so  as  to  limit  it  to  Andrew's 
farm,  and  that  ought  to  be  done  if  necessary  and  proper 
parties  are  before  the  Court.  The  same  purpase  will  be 
effected  by  regarding  it  accordingly  to  the  intention  of 
the  parties.  It  should  not  be  permitted  to  operate  to  the 
plaintiff's  benefit,  nor  to  the  defendant's  prejudice  in  the 
way  the  plaintiff  claims.  Andrew  had  no  interest  beyond 
having  his  farm  released.  The  plaintiff  was  not  a  party 
to  it,  and  knew  nothing  about  it.  The  defendant  was 
entitled  to  retain  every  advantage  the  mortgage  and  its 
assignment  and  the  subsequent  deed,  gave  him,  in  respect 
to  the  land. 
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1904,  March  26th.  H,  F..  Bigdow,  in  support  of 
appeal.  There^was,  as  a  matter  of  fact,  a  discharge  of  the 
mortgage  which  should  not  have  been  reformed  upon  the 
evidence  adduced.  Atyi,  and  Eiig.  Ency.  of  Law,  vol. 
10,  pp.  164-166,  167;  14  Allen.188,  3Cush.  551 ;  Wedge  v. 
Moore,  6  Cush.  8;  Bclton  v.  Baliard,  13  Masa  227; 
Snow  V.  Stevens,  15  Mass.  278 ;  Cameron  on  Dower,  p. 
252.  The  widow  is  entitled  to  dower  in  the  equity  of 
redemption.  Dobbin  v.  Dobbin,  11  O.  R.  534;  Scribn&r 
on  Dower,  pp.  493,  494.  Am,  and  Eng.  Ency.  of  Law, 
vol.  10,  p.  165 ;  8  Q.  B.  D  31 ;  18  Gr.  Ch.  611. 

S,  D.  McLellan,  contra. — The  release  was  executed  and 
delivered  since  this  action  was  brought.  Judicature  Act, 
s.  18 ;  1  C.  P.  D.  145.  The  agreement  set  up  here,  is  an 
agreement  for  the  purchase  of  an  interest  in  land,  and  there 
is  no  writing  to  satisfy  the  Statute  of  Frauds.  The  find- 
ing that  there  was  no  agreement,  is  supported  by  the 
evidence.  McCabe  v.  Bellows^  7  Gray  148 ;  105  Mass. 
119 ;  Strong  v.  Converse,  8  Allen  557.  Plaintiff  was 
married  before  the  Married  Woman  s  Property  Act,  and 
therefore  has  no  dower  in  equities,  and  the  husband  having 
sold  the  equity  of  redemption,  and  died  without  recovering 
the  title,  she  has  no  dower.  Dawson  v.  Bank  of  White- 
haven, 6  Ch.  D.  218;  26  O.  R  316;  Lush  on  Hus- 
band and  Wife,  p.  83.  Collins  v.  Story,  James 
R,  is  not  good  law  since  Dawson  v.  Bank  of  White- 
haven. Fitzgerald  v.  Fitzgerald,  5  O.  R.  284  ;  Ander- 
son V.  Ellidge,  6  O  R  147  ;  Martindale  v.  Clarkson,  6 
Ont.  App.  1 ;  R  S.  N.  S.,  1900,  ch.  114,  s.  7,  25  Gr.  Ch.  488. 

H.  V,  Bigelow,  in  reply. — Collins  v.  Story,  James  R. 
141.  R.  S.  N.  S.,  1900,  ch.  114,  s.  102. 

1904,  April  16th.  Graham,  E.  J.— The  plaintiff,  the 
widow  of  Robinson  Thompson,  has  brought  this  action  tx) 
have  her  dower  set  off  to  her,  in  respect  to  land  acquired 
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by  him  in  1871,  In  1882  they  mortgaged  it  to  one 
Archibald.  As  a  surety  Andrew,  the  brother  of  the 
deceased,  put  his  land  in  the  same  mortgage.  The 
defendant  took  an  assignmeojt  of  the  mortgage,  paying 
Archibald  the  sum  due,  and  he  took  a  conveyance  of  the 
equity  of  redemption  from  Robinson ;  but  the  plaintiff  did 
not  join  in  that  conveyance.  After  action  the  defendant 
released  the  mortgage  at  the  instance  of  Andrew  Thompson. 

I  think  there  is  very  strong  ground  for  believing  the 
version  given  by  the  plaintiff,  that  the  defendant  agreed 
to  take  the  equity  of  redemption  and  to  pay  off  the 
mortgage.  The  surety  having  joined  in  the  mortgage, 
placing  his  own  land  in  mortgage  for  the  debt  of  the 
plaintiff's  husband,  to  get  rid  of  the  obligation  to  indemnify 
that  surety,  in  case  of  foreclosure,  as  well  as  to  get  rid 
of  any  personal  liability  on  the  mortgage,  it  was  a  very 
natural  thing  to  do  to  ask  the  defendant  to  pay  it  off, 
taking  the  equity  of  redemption.  It  is  such  a  natural 
thing  to  do  that  it  would  be  presumed  to  have  been  done. 
Fraser  v.  Fairbanks,  23  S.  C.  C.  87. 

Then  the  defendant  himself,  in  cross-examination, 
practically  admits  that  there  was  such  an  agreement.  He 
says : 

"  He  wrote  to  me  to  pay  the  mortgage  and  after  I 
got  his  lett'Cr  Mrs.  Thompson  wrote  asking  me  the  same, 
if  I  would  lift  the  mortgage  and  take  the  place,  and  if  I 
did  not  think  it  was  worth  the  mortgage  he  would  try  to 
pay  me  in  some  other  way.  After  that  I  did  lift  the 
mortgage,  but  I  lifted  the  mortgage  before  I  got  the  letter 
from  his  wifa  I  paid  no  attention  to  Robinson  s  letter 
until  I  got  a  letter  from  Mrs.  Thompson  asking  -  me  if  I 
would  lift  the  mortgage  off  the  place  as  they  could  not 
pay  the  interest  and  live  in  New  Haven.  Archibald  was 
not  pressing  for  his  money  as  I  know.  I  then  wrote  back 
tiiat  I  would  do  so.  I  got  a  man  to  prepare  this  deed 
from  Robinson  to  myself.  It  is  dated  the  12th  August, 
1892.  I  could  not  say  that  that  was  the  time.  They  did 
not  know  I  had  an  assignment  of  the  mortgage,  at  the 
time  they  got  the  deed.     They  knew  that  I  intended  to 
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take  over  the  mortgage.  Archibald  wrote  to  them  that  I 
had.  At  the  time  this  deed  was  prepared  I  sent  it  on  to 
Robinson.  I  could  not  say  that  it  was  immediately  after 
it  was  prepared.  I  could  not  just  say  what  year  that 
deed  was  prepared.  I  am  sure  it  was  after  I  got  the 
assignment.  I  got  the  deed  from  Robinson  Thompson  the 
summer  she  came  home  and  gave  it  to  me.  I  could  not 
just  say  the  date,  but  I  know  I  got  the  assignment  and 
recorded  it  before  I  got  the  deed.  I  am  sure  of  that.  I 
got  the  assignment  the  day  I  lifted  the  mortgage  here  in 
Truro,  and  recorded  it  that  day,  and  did  not  get  the  deed 
written  until  some  time  after  that." 

There  is  the  date  of  the  assignment  of  the  mortgage, 
sworn  by  the  defendant  to  be  the  first  of  September,  1893. 
Then  there  is  the  date  of  the  deed  prepared  at  his  instance 
and  filled  in,  no  doubt,  of  tke  date  on  which  it  was 
written,  12th  of  August,  1902,  and  sent  on  by  the  deceased 
for  signature  by  the  defendant.  The  plaintifi  and  defen- 
dant are  at  variance  as  to  the  time  when  it  was  actually 
signed  and  delivered,  but  the  date  filled  in  shows  the  date 
when  the  defendant  undertook  to  acquire  the  equity  of 
redemption.  She  brought  it  back  and  delivered  it  to  him 
the  summer  she  came  home.  She  says  in  July,  1902,  but 
she  is  evidently  mistaken  in  the  year;  it  must  have  been 
1908      Because  the  defendant  says  : 

"  I  sent  it  on.  in  the  fall,  (that  corresponds  with  the 
date  1902)  and  I  got  it  back  in  the  summer.  .  .  I  only 
know  I  sent  it  on  some  little  time  before  she  brought  it. 
She  delivered  the  deed  that  summer  she  came  home.  I 
have  no  doubt  it  was  after  I  got  the  assignment.  It  was 
in  the  early  summer  that  she  came  home." 

Then  she  says,  irrespective  as  to  what  was  in  the 
letters,  and  which  no  doubt  started  the  deed  on  its  way : 

"  The  substance  was  I  handed  him  the  deed  and  he 
d  lift  the  mortgage.  I  said  to  him  that  he  was  to 
he  mortgage.  I  could  not  really  state  what  he  did 
He  said  to  me  I  don't  want  you  to  sign  this  deed. 
Qt  you  to  feel  at  liberty  to  come  here  at  any  time 
'eel  that  you  have  a  home  at  any  time  you  want  to 
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Then  there  is  the  releflise  made  by  the  defendant  to 
Andrew,  without  any  consideration,  which  would  be  in 
aecordance  with  the  agreement,  and  not  that  he  had 
acquired  the  mortgage  as  a  security  in  the  usual  course. 
In  the  face  of  the  agreement  with  the  defendant  to  convey 
to  him  the  equity  of  redemption  (the  right  of  dower  of 
the  wife  as  well  as  the  husband's  equity)  the  plaintiff  is 
now  asking  to  have  the  dower  set  off  to  her. 

Taking  the  plaintiffs  version  that  the  deed  was 
delivered  before  the  assignment  was  made,  the  inference 
is  very  strong  that  the  defendant  took  an  assignment 
rather  than  a  release  in  order  to  make  himself  secure  that 
the  agreement  would  be  carried  out  by  these  people.  The 
defendant  says  : 

"  I  took  an  assignment,  rather  than  a  release  of  the 
mortgage,  in  case  I  did  not  get  a  deed/' 

In  Thorm  v.  Cann,  [1895]  A.  C.  11,  it  was  held  as 
follows : 

"  When  the  owner  of  an  equity  of  redemption  pays  off 
a  mortgage  and  takes  an  assignment  of  the  mortgage,  and 
the  documents  or  circumstances  show  an  intention  to  keep 
alive  the  security,  it  is  not  extinguished,  but  enures  for 
the  benefit  of  the  owner  of  the  redemption." 

This  question  of  merger  depends  upon  the  intention 
of  the  parties,  and  it  cannot  reasonably  be  supposed  that 
the  defendant  intended  to  treat  the  mortgage  as  satisfied 
and  extinguished  before  the  plaintiff  and  her  husband 
had   complied    with    the  agreement    on   their   part. 

In  Anderson  v.  Piquet,  10  Ch.  App.  190.  Mellish,  L  J., 
said : 

"  But,  in  my  opinion,  according  to  the  true  construc- 
tion of  the  clause  of  the  deed,  which  ought  to  be  so  con- 
strued as  to  carry  out  the  real  intention  of  the  parties,  it 
was  never  intended  that  it  should  operate  as  an  absolute 
release  of  the  entire  debt,  so  as  to  discharge  the  lands  from 
the  debt,  unless  and  until  the  whole  fee  simple  was  con- 
veyed to  Green  &  Randall,  which  was  not  done,  because 
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Mrs.  Andersen  never  executed  the    deed,"  (releasing  her 
dower). 

If  the  mortgage  here  remains  on  foot  the  only  remedy 
of  the  plaintiff  would  be  to  redeem;  she  cannot  have  dower. 

In  respect  to  the  release  made  subsequent  to  action 
the  plaintiflTs  right  must  be  determined  by  the  condition 
of  things  at  the  time  of  action  brought. 

The  action  will  be  dismissed  and  with  costs  of  the 
appeal. 

Action  diamiased. 


Wood  v.  Dominion  Lumber  Co.,  Ltd,  et  al. 

Beforej^TowNSHEND,  J.,  Graham,  E.J.,  and  Mbaghbr  and  Fraser,  JJ. 
Discovery — Affidavit  of  documents — Appeal  allowed  vith  costs. 

In  an  action  to  recover  for  services  allegfed  to  have  been  rendered  in 
finding  a  purchaser  for  defendant  company's  property,  &c.,  appli- 
cation was  made  at  Chambers  for  an  order  that  defendants  answer 
or  affidavit  **  stating-  what  documents  relating  to  any  matter  in 
question  in  this  action  are  or  have  been  in  the  possession  of  the 
defendants,  &c."     The  application  was  dismissed  with  costs. 

It  appearing  that  one  of  the  defendants  was  a  corporation,  and  must 
have  under  its  control,  all  records,  proceedings  and  correspondence, 
if  any  existed,  relating  to  communications  with  the  other  defendant, 
and  the  Court,  having  regard  to  all  the  circumstances,  being  unable 
to  say  that  discovery  was  not  necessary,  or  might  not  be  helpful  on 
the  trial. 

I/eldt  that  the  order  should  have  been  granted,  and  the  appeal  should 
be  allowed  with  costs,  the  costs  at  Chambers  to  be  costs  in  the 
cause. 

Plaintiff,  as  a  broker  and  agent,  residing  and  doing 
business  in  Halifax  and  elsewhere  in  the  Province  of  Nova 
Scotia,  brought  an  action  against  the  defendant  company, 
a  body  incorporated  by  c.  132  of  the  Acts  of  the  Legislature 
of  Nova  Scotia  for  the  year  1901,  and  having  its  head 
office  and  principal  place  of  business  at  St.  Margarets  Bay, 
Halifax  Co.,  claiming  payment  of  the  sum  of  $25,000,  for 
services  alleged  to  have  been  rendered  in  finding  a  purchaser 
for,  and  effecting  the  sale  of  the  defendant  company's 
property. 
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In  the  same  action  plaintiff  claimed  damages  against 
Hector  Mclnnes,  Esq.,  banister,  in  connection  with  certain 
alleged  representations  that  he  (Mr.  Mclnnes)  was  the  duly 
authorized  agent  of  the  company,  and  duly  authorized  and 
empowered  to  enter  into  an  agreement  with  plaintiff  for 
sale  of  the  property  and  payment  of  commissions.  Subse- 
quently to  tie  commencement  of  the  action,  notice  was 
given  on  behalf  of  plaintiff  of  motion  for  an  order  that 
"the  defendant,  the  Dominion  Lumber  Company,  Limited 
do,  within  ten  days  from  the  service  of  such  order,  answer 
on  affidavit,  by  its  President  or  other  proper  officer,  stating 
what  documents  relating  to  any  matter  in  question  in  this 
action  are  or  have  been  in  the  possession  or  power  of  the 
defendants.  The  Dominion  Lumber  Company,  Limited;  and 
that  the  defendant.  Hector  Mclnnes,  do,  within  ten  days 
from  the  date  of  such  order,  answer  on  the  affidavit,  stating 
what  documents  are,  or  have  been,  in  his  possession,  or 
power  relating  to  any  matter  in  question  in  this  action, 
and  that  the  costs  of  this  application  be  costs  in  the 
cause." 

The  motion  having  been  heard  before  Weatherbe,  J., 
at  Chambers,  was  dismissed  with  costs.     Plaintiff  appealed. 

1904,  March  9th.  H.  B.  Stairs,  in  support  of  appeal. — 
The  question  as  to  Mr.  Mclnnes*  agency  was  peculiarly 
within  the  knowledge  of  the  defendants.  O.  3,  r.  12  ; 
Annual  Pra^^tice,  1904,  p.  409.  Before  the  Judicature 
Act,  this  order  would  have  gone  as  a  matter  of  course. 
The  only  limitation  imposed  by  the  rules  is  that  discovery 
will  not  be  granted  where  it  is  shown  to  be  unnecessary. 
The  burden  was  not  upon  us  tx)  establish  the  necessity. 
The  only  discretion  given  to  the  Judge  is  to  refuse 
vexatious  applications  made  unnecessarily.  Bray  on  Dis- 
covery, p.  157 ;  Downing  v.  Falmouth  United  Sewerage 
Board,  37  Ch.  D.,  234 ;  Bray  on  Discovery,  p.  18 ; 
Annual  Practice,  1904,  p.  378. 
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H.  Mellieh,  K.C.,  contra. — ^This  was  a  matter  entirely  in 
the  discretion  of  the  Judge,  from  which  there  is  no  apped. 
O.  57,  r.  4.  There  is  no  corresponding  rule  in  England 
and  it  is  prohibitory.  Hclmsted  &  Langton*8  Judicature 
Act,  p.  124;  ConnectictU  MtUtial  Life  v.  Moore,  6  App. 
Cas.,  644;  The  Amstd,  2  P.  D.,  186.  It  does  not 
appear  from  the  pleadings  that  there  are  any  documenta 
The  Great  Western  Colliery  Co  v.  Tucker,  9  Ch.  App.,  376; 
Williams  v.  Bur^y  34  Sol.  Jour.,  347  ;  Attomey-General 
V.  North  Metropolitan,  [1892],  3  Ch.  70.  Plaintiff  has 
administered  interrogatories  in  which  we  are  asked  whether 
there  are  documents.  If  there  are  we  are  bound  to  produce 
them  under  0.  30.  r.  15.  In  re  Wills  Trade  Marks, 
[1892],  3  Ch.,  207 ;  Hardman  v.  Gray,  28  N.^.  R,  235; 
Munro  v.  McNeil,  29  N.  S.  R.,  79. 

/.  A,  Chisholm,  for  defendant  Mclnnes,  contra. — Hoar 
V.  Morsehead,  [1903],  2  K.  B.,  359. 

H.  B.  Stairs,  in  reply. — McLeod  v.  The  Insurance  Go's., 
32  N.  S.  R,  486  ;  Ashton  v.  Nova  Scotia  Manufacturing 
Co.,  22  N.  S.  R.  311  ;  Bohaker  v.  Morse,  19  N.  S.  R, 
179.  Attorney -GcTieral  v.  North  Metropolitan,  ^went  on 
the  ground  that  relators  and  defendant  were  rivals  in  trade, 
and  that  what  was  asked  for  was  a  full  disclosure  of 
defendant's  business.  In  re  Wills,  the  application  was 
refused  on  the  ground  that  it  was  unreasonable  and 
oppressive.  Crozat  v.  Brogden,  98  L.  T.  Jour.,  495.  In 
Gy*eat  Western  Colliery  Co.  v.  Tucker,  interrogatories  had 
been  administered  and  answered,  and  it  was  held  that 
anything  further  would  go  to  defendant's  private  means 
and  business.     Attorney -General  v.  Gasgill,  20  Ch.  D.  531. 

1904,  April  16th.  Fraser,  J. — This  is  an  appeal  from  a 
Chambers  Order  dismissing  an  application  for  affidavit  of 
d  )cuments.  It  is  not  a  notice  for  specific  documents,  but  for 
all  documents  relating  to  any  matter  in  question  in  this 
action.  No  reasons  are  given  why  the  order  was  not  granted, 
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and,  as  the  rule  does  not  require  an  affidavit  to  be  made  on 
which  the  motion  is  founded,  we  must  find  whether  or  not 
the  Judge  was  right  in  exercising  his  discretion  in  refusing 
the  motion.  Under  the  decisions  of  this  Court,  and  the 
rights  granted  under  O.  57,  r.  4,  the  order  herein  appealed 
from  may  be  set  aside  or  discharged.  The  Judge  had  a 
real  discretion  to  refuse  or  limit  under  the  rule,  subject  of 
coarse  to  appeal.  In  Williams  v.  Bird,  34  Sol.  Jo.  347, 
it  was  said  whether  discovery  should  be  granted  or  refused 
in  any  case  can  only  be  ascertained  by  looking  at 
the  pleadings.  Care  must  be  exercised  in  ordering 
affidavits  of  documents.  But  this  care  must  be  exercised 
after  looking  at  the  pleadings.  Looking  at  these  was  the 
discretion  exercised  such  as  should  be  sustained  ?  If  there 
was  an  affidavit  made,  or  reasons  given  by  the  learned 
Jadge  from  which  we  coul  i  ascertain  the  reasons  for 
refusing,  the  question  could  be  more  easily  disposed  of. 
The  plaintiff,  under  the  rule,  appears  to  have  a  right  to 
discovery  as  a  matter  of  course,  if  the  pleadings  warrant 
such  discovery.  In  view  of  the  fact  that  one  of  the 
defendants  is  a  corporation,  and  must  have  under  its 
control  aU  records,  proceedings,  and  correspondence,  if  any 
exist,  relating  to  communications  with  the  other  defendant, 
I  am  of  opinion,  though  not  without  doubt,  that  discovery 
should  be  ordered.     The  appeal  will  be  allowed. 

Meagher,  J. — Having  regard  to  the  circumstances,  I 
cannot  say  that  discovery  is  not  necessary,  or  may  not  be 
helpful  on  the  trial.  The  order  should  have  been  granted 
and  the  appeal  should  be  allowed  with  costa  The  costs 
at  Chambers  should  be  costs  in  the  cause. 

TowNSHEND,  J. — I  have  arrived  at  the  same  conclusion. 
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McCoRMACK  V.  The  Sydney  &  Glace  Bay  Railway  Co. 

Before  Townshend,  J.,  Graham,  E.  J.,  and  Russell,  J. 

Electric  Railway  Co, — Dangerous  condition  of  ear  steps  during  storm-^ 
Duty  o/ passenger  to  exercise  more  than  ordinary  caution. 

The  steps  of  an  electric  car,  owned  and  operated  by  the  defendant  com- 
pany, were  in  a  slippery  condition  in  consequence  of  exposure,  while 
in  use,  to  snow  followed  by  rain,  sleet  and  cold. 

The  evidence  showed  that  the  car  had  been  thoroug^hly  cleaned  in  the 
morning-,  before  being*  sent  out,  and  that  it  would  not  have  been 
practicable  to  operate  it  in  such  weather  as  that  which  prevailed  at 
the  time  and  to  send  it  back  constantly  to  the  bam  to  have  the  snow 
and  ice  removed. 

Held^  that  passeng-ers  boarding  and  leaving  the  car  at  such  a  time  were 
bound  to  exercise  more  than  ordinary  caution,  and  that  it  would  not 
be  reasonable  to  hold  the  company  accountable  for  injuries  sustained 
by  plaintiff,  a  passenger  on  one  of  their  cars,  who,  in  getting-  oflf  the 
car,  slipped  and  fell. 

Appeal  from  the  judgment  of  Fraser,  J.,  in  favor  of 
defendant,  with  costs,  in  an  action  claiming  damages  for 
injuries  received  in  falling  from  one  of  defendant's  cars, 
owing  to  the  alleged  unsafe  and  dangerous  condition  of  the 
steps  of  the  car,  due  to  an  accumulation  of  ice  and  snow. 

1904,  Dec.  8th.  C.  P,  Fullerton  and  J".  P.  Foley,  in 
support  of  appeal- — There  is  evidence  of  negligence,  and 
the  trial  judge  assumes  that  there  "was  negligence.  There 
is  no  finding,  nor  is  there  any  evidence,  of  contributory 
negligence.  It  was  the  duty  of  the  company  to  supply  a 
safe  means  to  alight.  Am.  &  Eng,  Ency.  of  Law,  VoL  5, 
p.  572;  Saunders  on  Negligence,  p.  115;  Shepherd  y. 
Midland  Ey,  Co.,  25  L.  T.  N.  S.,  879. 

H,  MeUiah,  K.  C,  and  C.  J,  Burchell,  contra. — It  is  not 
shown  that  plaintiff  slipped  on  the  car  steps.  The  mere  fact 
that  there  was  ice  on  the  steps  does  not  render  us  liable; 
that  is  to  say,  it  is  not  conclusive  evidence  of  negligence. 
There  is  no  evidence  to  show  how  long  the  snow  was  there, 
and  it  was  not  put  there  by  us.  Kelly  v.  Manliattan  Ry. 
Co.,    112  N.  Y.,  443;  Palmer  v.  Pennsylvania  Ry.  Co., 
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111  N.  Y.,  488;  Sherman  &  Redfield  on  Negligence,  par. 
508 ;  L.  R.  2,  C.  P.  4 ;  Elliot  on  Roads  and  Streets,  par. 
625. 

(7.  P,  FuUerton,  m  reply. — The  fact  that  there  was  ice 
on  the  steps  upon  which  plaintiff  slipped  and  fell,  consti- 
tutes a  prima  facie  case,  and  places  upon  the  defendant  the 
onus  of  proving  due  care. 

If905.  January  10th.  Townshend,  J. — The  defend- 
ant company  owns  and  operates  an  electric  railway 
from  Glace  Bay  to  Sydney,  passing  through  Bridgeport 
and  Reserve  Junction.  The  plaintiff,  on  the  28th  Decem- 
ber, 1903,  was  a  passenger  to  Sydney,  and,  in  accord- 
ance with  the  mode  of  running  the  car  service,  had 
to  change  at  Reserve  Junction  to  another  car  which 
completed  the  journey  to  Sydney.  In  getting  off  the 
car  in  which  shq  arrived  at  the  Junction,  she  slipped, 
either  on  the  car  steps  or  the  platform,  fell  on  hpr 
side,  and  bruised  and  injured  herself  so  that  she  was  laid 
up  partially  for  some  time.  She  boarded  the  car  at 
Bridgeport  at  2  o'clock  p.  ra.  In  the  morning  it  had  been 
snowing  and  raining,  and,  as  a  consequence,  there  was  ice 
on  the  steps  and  platform,  which  caused  her  to  fall.  The 
plaintiff,  in  this  action,  complains  that  her  injury  wets  due 
to  the  negligence  of  the  defendant  company,  in  not  having 
the  ice  removed,  and  in  allowing  the  steps  to  be  in  an 
unsafe  and  dangerous  condition.  The  learned  trial  judge 
has  found  against  the  plaintiff 

The  question  presented  for  our  consideration  is  whether, 
in  view  of  all  the  circumstances,  especially  the  state  of  the 
weather,  the  company  was  guilty  of  such  negligence  as  to 
render  it  responsible.  George  Fraser,  one  of  plaintiffs 
witnesses  says : 

"  It  had  snowed  and  was  kind  of  sleety  in  the  morn- 
ing, and  it  had  turned  around  and  froze,  and  the  people 
waJking  over  it  had  made  it  very  icy."     Further  on,  he 
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says  :     "  The  bottom  one  (step)  was  quite  icy — I  would 
not  say  so  much  of  the  top  one." 

The  conductor  of  the  car  says  : 

"  There  are  something  in  the  vicinity  of  twelve  stops 
between  Bridgeport  and  Reserve  Junction,  and  the  car 
stops  at  these  places  and  passengers  come  aboard.  I  got 
my  car  perfectly  clean  that  morning  in  regard  to  snow  and 
ice.  We  have  a  broom  and  switch  stick  on  the  car  to 
keep  the  snow  and  ice  oft  the  stepa" 

It  takes  between  five  and  ten  minutes  to  go  from 
Bridgeport  to  Reserve  Junction,  and,  on  that  trip,  he  says, 
there  were  quite  a  number  of  passengers. 

It  is  not  to  be  expected,  and  we  do  not  find  in  the  Eng- 
lish cases,  any  direct  authocity  on  accidents  of  this  char- 
acter, further  than  the  general  principles  which  govern  an 
action  for  negligence.  These  principles,  as  applicable  to 
the  particular  circumstances  of  this  case,  are  more  fully 
worked  out  and  commented  upon  in  the  courts  of  tbe 
United  States,  where  similar  conditions  prevail.  From  the 
New  York  Reports  several  cases  have  been  cited  bearing  a 
close  resemblance  to  the  facts  before  us,  and  to  these  I 
shall  briefly  refer. 

In  Kelly  v.  Manhattan  Railway  Co,,  112  N.  Y.,  443, 
Peckham,  J.,  after  explaining  that  the  rule  in  relation  to 
the  liability  of  a  railroad  corporation  for  injuries  sustained 
by  passengers,  in  consequence  of  a  defect  in  the  roadway, 
or  the  construction  of  the  cars,  or  for  a  def^t  in  any  of  the 
appliances,  requires  from  the  carrier  the  exercise  of  the 
utmost  care,  as  far  as  human  skill  and  foresight  can  go,  as 
the  result  of  the  least  negligence  may  be  of  a  fatal  nature, 
proceeds  to  say  : 

"  But  in  the  approaches  to  the  cars,  such  as  platforms, 
halls,  stairways  and  the  like,  a  less  degree  of  care  is 
required,  and  for  the  reason  that  the  consequences  of  a 
neglect  of  the  highest  skill  and  care  which  human  fore- 
sight can  attain  to,  are  naturally  of  a  much  less  serious 
character.     The  rule  in  such  cases  is  that  the  carrier  is 
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bound  simply  to   exercise  ordinary  care  in  view   of  the 
dangers  to  be  apprehended." 

This  w^as  said  in  a  case  where  the  plaintiff  fell  and  was 
injured  in  descending  a  stairway  of  defendant  company's 
station.  There  had  been  a  continuous  storm  of  snow  and 
sleet  from  near  midnight  until  about  4  o'clock,  a.  m.,  and 
the  accident  occurred  at  about  5.30  a.  n).  He  fui-ther 
cites  with  approval  the  language  of  Ruger,  C.  J.,  in 
Palmer  V.  Pennsylvania  Co.,  Ill  V.  Y.,  488: 

"  The  presence  of  snow  or  ice  upon  exposed  places  on 
moving  cars  is  an  accident  of  the  hour,  and  no  ordinary 
diligence  could,  during  the  prevalence  of  a  storm,  wholly 
remove  its  effects  from  the  places  exposed  to  its  action,  so 
as  to  prevent  accidents  to  heedless  and  inattentive 
travellers.  A  passenger  on  a  railway  train  has  no  right 
to  assume  that  the  effects  of  a  continuous  storm  of  snow, 
sleet,  rain  or  hail  will  be  in  mediately  and  effectually 
removed  from  the  exposed  platform  of  the  car  while  mak- 
ing itfl  passage  betweeix»'8tations,  or  the  termini  of  its 
route,  and  it  would  be  an  obligation  beyond  a  reasonable 
expectation  of  performance  to  rec^uire  a  railroad  corpora- 
tion to  do  so." 

The  same   learned  judge,  in  that  case,  further  says  : 

"The  rule  laid  down  by  the  trial  court  in  Weston  v, 
New  York  Elevated  Road  Co.,  as  approved  in  7S  N.  Y., 
695,  in  reference  to  a  permanent  platform  at  an  elevated 
railroad  station  in  the  city  of  New  York,  was  that  tlie 
defendant  was  not  bound  to  keep  its  platform  in  such  a 
condition  that  it  would  have  been  impossible  for  any  pas- 
senger to  slip,  but  in  such  a  condition  that  a  person  using 
ordinary  care,  which  people  use  when  not  apprised  of  dan- 
ger, would  not  slip." 

"  It  is  (|uite  impossible,"  he  says,  "  to  lay  down  any 
general  rule  applicable  to  all  circumstances  in  respect  to 
the  degree  of  care  to  be  observeil  by  a  raihoacl  corpora- 
tion in  the  removal  of  ice  or  snow  from  its  cars,  and  eacli 
case  must  therefore  be  generally  detei-niined  by  its  own 
peculiar  circumstances,  but  it  is  safe  to  say  that  such  cor- 
porations should  not  be  lield  responsible  lor  tlio  dani^vrs 
produced  by  the  elements  until  they  have  assumed  a 
17— N.  S.  R.  37. 
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dangerous  form,  and  they  have  had  a  reasonable  oppor- 
tunity to  remove  their  effects." 

The  facts  disclosed  in  the  evidence  show  that  this  car 
had  been  thoroughly  cleaned  in  the  morning,  and  all  ice 
removed,  and  to  do  this  effectually  it  was  necessary  to 
place  it  in  the  car  barn,  which  is  kept  hot  for  that  purpose; 
that  it  had  been  snowing  in  the  morning,  with  rain  and 
sleet,  and  that  it  froze  in  tlie  afternoon.  The  plaintiff* 
boarded  the  car  at  2^  o'clock  p,  m.,  when,  no  doubt,  the 
steps  were  not  hi  such  a  thoroughly  clean  condition  as  to 
ice,  due  as  well  to  the  storm  as  to  the  frequent  ingress  and 
egress  of  passengers.  There  is  no  evidence  as  to  the 
thickness  or  extent  of  the  ice  covering  on  the  steps.  It 
may  have  been  thick  and  noticeable,  so  as  to  require 
immediate  attention,  or  it  may  have  been  a  very  thin  layer 
rendering  the  steps  slippery,  but  such  as  would  not  attract 
attention,  and  which  it  would  scarcely  be  possible  to 
remove  unless  the  car  was  returned  to  the  barn  to  be 
heated.  To  operate  the  cars  in  such  weather,  and  to  be 
compelled  to  take  them  constantly  to  the  barn,  would  cer- 
tainly be  impracticable.  In  other  respects  the  steps  and 
approaches  to  the  cars  seem  to  have  been  all  that  they 
sliould  be,  and  it  appears  to  me  that,  under  such  circum- 
stances, it  would  be  unreasonable  to  hold  the  company 
responsible  for  one  of  those  mishaps  which  ordinary 
prudence  should  teach  all  travellers  on  tram  cars,  at  that 
time  of  the  year,  to  beware  of.  In  boarding  or  leaving  a 
street  car  at  that  time  of  year,  when  such  weather  is  pre- 
vailing, it  is  one  of  those  conditions  which  demand  the 
exercise  of  more  than  ordinary  caution  ;  and  as  very  many 
passengers  ai-e  continually  getting  on  and  off,  as  in  this 
case,  no  care  which  the  company  could  reasonably  use 
would  make  them  absolutely  safe  as  against  such  a  danger 
as  led  to  the  accident  in  this  case. 

In  my  opinion  this  appeal  should  be  dismissed  with 
costs. 

Appeal  dismissed  with  costs. 
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Bartlett  V.  The  Nova  Scotia  Steel  Co.,  Ld. 

Before  Wbatherbe,  Ritchie  and  Townsmen d,  J  J. 

Verdici—Set  aside  for  improper  reception  of  evidence — Crown  Land  Office — 
Documents  on  file —  Witnesses  and  Evidence  Acty  R,  5.,  igoo,  c,  767,  5.,  jo» 

On  the  trial  of  an  action  claiming  damag^es  for  trespass  to  land  witnesses 
were  permitted,  notwithstanding  the  objection  of  plaintiff's  counsel, 
to  give  evidence  of  what  they  had  been  told  or  understood,  and  of 
declarations  of  deceased  persons,  in  relation  to  lines  and  boundaries 
in  dispute.  Also  a  certified  copy  of  a  plan  found  in  the  crown  land 
office,  and  supposed  to  relate  to  the  property  in  dispute,  was  received 
in  evidence. 

Held^  that  the  evidence  was  wrongly  received,  and  that  the  verdict  for 
defendant,  entered  upon  the  findings  of  the  jury,  must  be  set  aside  with 
costs. 

Hfid,  further  that  the  statute,  (Witnesses  and  Evidence  Act,  R.  S.,  1900, 
c,  163,  s.  20),  making  admissible  in  evidence  plans  on  file  in  the 
crown  land  office,  was  one  that  must  he  strictly  construed. 

This  was  an  action  brought  by  plaintiff  to  recover 
damages  for  the  mining  and  removal  by  defendant  company 
of  iron  ore  from  land  claimed  by  plaintiff  under  lease  from 
the  crown.  The  facts  are  fully  stated  in  the  case  on  the 
previous  appeal  as  reported  in  85  X.  S.  R.,  376,  and  in  the 
judgment  en  the  present  appeal.  A  new  trial  having  been 
ordered  the  case  wa.s  re-tricd  before  ]\IeaglAer,  J.,  with  a 
jwr}'.  Questions  were  submitted  to  the  jury  which  were 
answered  by  them  in  favor  of  defendants,  and  judgment 
was  so  entered,  but  the  learned  judge  was  of  the  opinion 
that  the  findings  should  unquestionably  have  been  the 
other  way  and  the  present  appeal  was  taken. 

1903,  Dec.  16th.  W.  B.  A.  Ritchie,  K.  C,  in  support 
of  appeal.  The  answers  to  the  1st  and  2nd  (juestions  make 
out  a  prhna  facie  case  and  the  other  side,  in  order  to 
succeed,  must  prove  that  both  strips  are  covered  by  old 
grants.  There  is  no  evidence  that  the  northern  strip  is 
covered  by  Finlay  Cameron's  grant.  Hearsay  evidence 
was  improperly  received.  The  plans  W.  \V.  F.  and 
W.  W.  G.  were  improperly  admitted.  The  statute  about 
copies  does   not -apply   to  these  and  the  evidence  is  not 
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sufficient  to  let  them  in.  Plans,  10,  11  and  15,  which  had 
been  acted  on  by  the  crown  land  and  mine  offices,  were 
improperly  rejected.  The  verdict  should  be  set  aside 
because  of  the  improper  appeals  made  to  the  prejudices  of 
the  jury  by  counsel  for  the  defendant.  Fomvood  v.  CUy  of 
Toronto,  22  O.  R,  362.  Should  the  case  go  back  for  a 
new  trial,  this  court  should  order  that  it  be  tried  by  a  judge 
without  a  jury.  Jitdicatare  Act,  s.  42,  a  s.  (b.);  Ckiimyontt 
V.  Prince,  30  N.  S.  R.,  258  ;  Holviated  and  Langians 
Judicature  Act,  143  to  146  ;  English,  O.,  36,  rr.,  3  to  7  ; 
Annival  Practice,  pp.,  468 — 474. 

R.  E.  Harris,  K.  C,  contra. — ^There  is  ample  evidence  to 
support  the  findings.  Brisbane  v.  Martin,  [1894],  A.  C, 
249.  The  fact  that  this  is  an  old  grant,  and  the  witnesses 
are  dead,  is  a  reason  why  less  evidence  should  be  required 
of  us  than  if  the  grant  were  of  more  recent  date.  The 
Grants  occupied  up  to  the  Holmes  line,  and  the  occupation 
is  referable  to  the  grant  under  which  the  minerals  passed, 
and  therefore  our  occupation  would  cover  the  minerals.  The 
jury  having  found  that  no  ore  was  taken  out  of  the  new 
shaft  their  finding  cannot  be  disturbed.  As  to  this  the  burden 
was  on  plaintiff.  Assuming  there  was  some  evidence  that 
ore  came  out  of  the  shaft  there  is  no  evidence  whether  it  came 
out  of  the  Peter  Grant  lot  or  w^hether"  it  came  out  of  the 
property  south.  Hanson  v.  Mahony,  2  Han.,  N.  B.,  11. 
The  plaintiff  was  bound  to  prove  the  southern  line  of  the 
Peter  Crrant  lot,  because  it  is  an  essential  part  of  his 
description.  Where  there  is  a  corner  of  a  lot  mentioned 
and  also  stones  the  corner  governs,  and  is  the  true 
boundary.  Pnrk  v.  Pratt,  38  Vermont,  545  :  BaUey  \. 
^YhlU^,  41  N.  H.,  437;  Bcnnf^ij  w  Morrell,  52  Me.,  252  : 
Utnhanjf^r  v.  (%'ho}j't.,  42  Cal.,  526  ;  Xash  v.  Aiherton,  10 
Oliio,  164:  North nq)  v.  Samnnj,  27  Barb.,  N.  Y.,  196; 
W'ii<'j:dl  V.  Mcrstf'i},  54  Me.,  270  ;  Robinson  v.  White,  42 
Mo.,  214:  Wfftermnn  or  Tre^^puss,  Q.,  10(32.  The  evidence 
of  Alex.  McDonald  as  to  the  elm  tree  line  was  admissible. 
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He  gives  his  reasons  for  supposing  that  it  was  Grant's 
north  line.  Possession  up  to  the  line  raises  a  presumption 
that  that  is  the  true  line.  Taylor  on  Evidence,  s.  123. 
The  witness  on  cross  exarai nation  swears  positively  that  it 
was  the  line.  We  had  established  that  this  was  Grant's 
north  line,  and  therefore  no  harm  could  be  done  by  the 
statement  referred  to.  The  witness  saying,  he  understood 
there  was  a  vacant  strip  cannot  affect  the  case.  It  is  shown 
by  the  plans  that  there  was  a  vacant  strip.  The  evidence 
as  to  plan  \V.  W.  F.  brings  it  within  the  statute.  R.  S. 
N.  S.,  1900,  c,  163,  s.  20.  W.  W.  G.  is  certified  under 
the  statute,  and  is  receivable  if  the  original  was  receivable. 
This  was  receivable  under  ch.  163,  s.  11,  (a),  s.,  19,(1) 
and  (4).  Fraser's  evidence  shows  that  it  was  an  authentic 
plan.  Emon  v.  Wood,  9  S.  C.  C,  239.  The  admission  of  this 
plan  was  harmless.  It  is  the  same  as  plan  W.  W.  8,  which 
was  received.  This  plan  only  affects  the  Finlay  Cameron 
portion,  and  the  verdict  as  to  .the  other  portion  should  not 
Ije  disturbed.  Plans  10  and  11  were  not  rejected,  but  were 
received  in  evidence  without  objection.  10  and  11  are  the 
same  as  15  and  the  rejection  of  15  could  therefore  do  no 
harm.  15  was  tender  d  with  two  other  documents  as  all 
one  thing  and  the  other  two  documents  were  inadmissible 
15  was  not  certified  by  the  attorne3'-genera]. 

(Harris,  K.  C,  was  here  stopped  by  the  court  on  the 
point  as  to  improper  remarks  of  counsel,  and  that  this  was 
not  a  case  to  be  tried  by  a  jury.  These  points  not  to  be 
considered  until  other  portion  of  case  disposed  of.) 

W.  B.  A.  Ritchie,  K.  C,  in  reply.— The  verdict  can 
only  stand  if  there  is  evidence  upon  whicli  the  jury  could 
reasonably  find  as  they  did.  The  fact  that  Peter  Grant's 
grandson  occupied  up  to  a  certain  line  is  not  evidence  that 
that  is  the  line  of  the  grant  to  Peter  Grant.  There  is  no 
evidence  that  there  was  a  strip  of  vacant  land.  The  only 
evidence  is  that  this  strip  was  not  included  in  the  grant  to 
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Peter  (xrant.     It  has  been  admitted  that  defendants  took 
some  ore  off  tlie  land  covered  by  our  lease.     It  is  therefore 
not  necessary  for  us,  in  order  to  succeed,  to  prove  our  Hues. 
Holmes'  evidence  as  to  the  new   lino  was  brought  out  by 
defendants,  and  they  are  bound  by  it.     The  answer  to  the 
first  question   shows  that  ore  was  taken  out  of  the  new 
workings.     W.  W.  8  is  not   in   evidence.     The  old  grant 
having  been  abandoned  and  a  new  grant  taken,  which  did 
not  include  the  minerals,  defendant  must  be  taken  to  hold 
under  the  new  grant  only.     It  was  not  necessary  for  us  to 
move  the  south  line  of   Peter  Grant's  grant.     Bartlett  v. 
N.  S.  Steel  Co.,  85  N.  S.  K,  376.     When  we  proved  the  stone 
pillar  and  the  maple  tree  we  established  Siprima  fneie  case, 
and  there  is  no  evidence  that  they  were  not  in  the  south 
line  of  Peter  Grant.     No  question  was  raised  at  the  trial 
that  we  had  not  located  our  lease.     This  was  never  raised, 
and  is  not  in  the  case.     It  was  treated  as  admitted  in  the 
first  (juestion   to  the  jury.     The  hearsay   evidence  which 
was  deliberately  tendered,  and  was  received  wai?  on  the 
vital  point  of  the  case. 

"  Corresponds  "  in  s.  20  means  corresponds  in  every 
possible  particular  with  the  description  of  the  plan  referred 
to  in  the  grant,  for  instance,  in  apparent  age.  This  statute 
interfering  with  vested  rights  should  be  construed  strictly. 
'•  Shall  be  deemed  "  means  shall  be  prima  facie  deemed. 
The  document  that  is  to  be  deemed  the  original  should  be 
produced.  W.  W.  F.  does  not  correspond  to  the  description 
in  the  grant,  and  does  not  give  the  abuttals  and  bounds. 
It  gives  widths  of  the  different  lots.  The  grant  does  not  refer 
to  any  plan  giving  the  widths  of  the  lots.  W.  W.  G.  is  dis- 
tinctly covered  by  Bartleit  v.  N.  S,  Steel  Co.,  35  N.  S.  r'sT^. 
It  is  m  the  same  position  as  W.  W.  T.  was  on  the  previous 
argument.  This  does  not  come  within  s.  19.  This  plan  was 
never  recognized  as  an  authentic  plan.  Walker  v.  Bayers, 
3  N.  S.  D.,  275.  W.  W.,  1  s.,  was  recognized  in  the  Crown 
Land  Office  in  reference  to  this  very  property.     10  and  11» 
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are  not  the  same  as  15  because  they  have  not  the  words  as 
to  their  starting  at  the  north  line  of  Finlay  Cameron. 
10  and  11  were  put  in  simply  as  sketches,  as  part  of 
JIcKenzies  evidence,  while  15  ^8ls  tendered  as  a  plan 
recogniaed  by  the  Crown  Land  Office. 

R.  E.  Han^'iH^  K.  C,  cites — Fonsford  v.  Vernon,  2  Kerr.> 
351 ;  Carter  v.  Saunders,  6  Allen,  147. 

1904,  March  19th.  Townshend,  J.— The  plaintiff,  in 
making  his  case  gave  strong,  and,  if  believed,  conclusive 
evidence  that  the  boundaries  of  his  lease  covered  all  the 
places  from  which  the  defendant  company  had  taken  iron 
ore,  and  otherwise  trespassed.  Theie  was  of  course  mucli 
.  contradictory  evidence  on  this  point  to  the  leffect  that  the 
lease  did  not  cover  portions  of  the  places  from  which  the 
ore  was  extracted.  Whether  it  did  or  not  was  a  question 
for  the  jurj',  which  tliey  determined  adversely  to  the 
plaintiff.  On  thesj  findings  the  learned  judge,  in  granting 
the  order  for  judgment  remarks :  "  The  jury  found  for  the 
defendants  and  an  order  for  judgment  was  made  accordingly. 
I  thought  and  still  think  their  findings  should  unquestion- 
ably have  been  for  the  plaintiff." 

The  two  first  questions  submitted  to  the  jury  were  (1) 
Does  Bartlett*s  lease  cover  any  place  from  which  ore  was 
mined  by  the  Pictou  Charcoal  and  Iron  Co ,  and  sold  to  the 
Nova  Scotia  Company  ? 

(2)  Does  Bartlett  s  lease  cover  the  property  described 
in  agreement  between  the  New  Glasgow  Coal  and  Railway 
Company  and  James  Fraser  and  others  dated  April  11th, 
1894?" 

The  defendant  s  coun.sel  agreed  that  the  answer  to  both 
questions  must  be  in  the  affirmative. 

The  motion  to  set  aside  the  findings  of  the  jury  was 
based  on  a  number  of  grounds,  two  only  of  which  were 
argued : 

(1)  That  evidence  was  improperly  received,  and 

(2)  That  the  findings  were  against  evidence. 
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With  regard  t(>  the  first  point  several  instances  were 
cited  in  which  tlie  witnesses  were  permitted  to  give 
evidence  of  wl  at  they  had  been  told,  and  what  they  under- 
stood, in  respect  to  the  lines  and  boundaiies  in  dispute. 
For  instance,  Alexander  McDonald  says,  at  p.  16,  1.21: 
*'  That  fence  was  supposed  to  be  the  Grant's  north  line. 
(Objected.)  I  understood  it  to  be  the  north  line  of  the 
Peter  Grant  lot.     (Objected.)" 

Again,  at  1.39,  "  I  always  understood  the  land  between 
the  Jim  McDonald  line  and  the  one  I  call  the  north  line  of 
the  Grant  grant  to  be  vacant  land." 

Again,  at  1.12,  "  That  was  formerly  called  the  Finlay 
Cameron  lot.     I  never  knew  him."     (Mr.  Ritchie  objects 
and  asks  to  ha\*^  this  evidence   struck  out.     His  Lordship 
decides  to  let  it  stand.)     At  p.  23,   l.lo,  "I  thought  it  was 
their    north    line.     I    understood  it  to  be  the  lin^  fence. 
This  stone  fence  is  all  that  is  all  that  is  visible  there  now." 
Again   at   p.    23,    1.26,  "  I   heard  a  conversation  between 
Holmes  and  William  Grant.     William    Grant   ordered   the 
whole  crowd  off  his  land.      Q.     What  did  he  say  about  his 
line  ?     (Obj'd).      A.     He  said  his  line  was  away  down  at 
the  elm  tree.     He  told   Mr.   Holmes  that ;  he  said  the  elm 
tree  with  the  three  prongs  on  it.     Q.     Was  there  anything 
said  about  the  vacancy  ?     (Obj'd.)     A.     He  said  there  was 
a  vacancy  of  nine  chains  between  McDonald's  lot  and  his'' 
These  passages  show  that  reputation  or  hearsay  evidence 
was  received  in  spite  of  the  objection  of  plaintiff's  counsel. 
It  is  said  in  defence  that  it  made  no  difference  as  there  was 
other  testimony  to  the  same  effect  which  was  not  objection- 
able.    True,  and  there  was  also  evidence  to  the  contrary. 
The  objectionable  evidence  received  was  on  the  crucial 
nt  of  the  case,  and  can  it  be  said  that  statements  of  the 
,racter  cited  were  not  witliout  influence  on  the  minds  of 
jury  ^     From  my  experience  I  know^  of  nothing  better 
?ulatcd    to   sway    the  judgment   of  jmymen   than  the 
larations  of    deceased     peisons    in    relation    to    their 


Digitized  by 


Google 


r 


BAFTLETT    V.    THE    NOVA    SCOTIA    STEEL    CO.,     LTD,        265 

boundaries.  It  is  therefore  most  necessary  to  exclude  from 
their  consideration  statements  of  that  kind,  or  any  state- 
ments which  the  witness  may  be  repeating  which  amount 
to  mere  hearsay.  It  is  not  necessary  to  comment  on  the 
danger  and  injustice  which  would  result  in  trying  boundary 
line^  by  reputation  in  the  neighborhood.  The  wisdom  of 
the  law  has  always  restricted  such  evidence  to  boundaries 
in  which  the  whole  community  are  interested,  such  as 
township  or  county  lines. 

While,  in  my  opinion,  such  evidence  could  not  properly 
be  received  in  this  case,  still  more  objectionable  was  the 
reception  of  certain  plans,  or  copies  bf  plans,  found  in  the 
Crown  Land  Office,  which,  without  doubt,  must  have 
<!arried  great  w^eight  with  the  jury.  The  first  of  these 
plans  is  that  marked  \V.  \V.  F.  There  was  no  plan 
attached  to  the  grant  under  which  Peter  Grant  and  others 
got  their  title  from  the  Crown.  The  grant,  \V.  \V.  A. 
says :  "  And  has  such  shape  form  and  marks  as  appears  by 
a  plan  thereof  hereunto  annexed."  In  the  last  revision  of 
the  statutes  a  change  has  been  made  in  the  Witness  and 
Evidence  Act,  chap.  168,  sec.  20,  of  wliich  I  confess  I  knew 
nothing  until  the  present  argument.  It  provides  (1)  A 
copy  of  any  duplicate  original  of  a  grant  from  the  Crown 
deposited  in  the  department  of  Crown  Lands,  certified 
by  the  Commissioner  of  Crown  Lands,  or  a  copy  of  any  ' 
grant  from  the  books  of  registry  for  any  registration 
district  in  which  the  land  granted  is  situated,  certified  under 
the  hand  of  the  registrar  of  deeds,  shall  be  received  in 
evidence  in  any  Court  to  the  same  extent  as  the  original 
grant. 

(2)  If  any  such  duplicate  original  contains  a  reference 
to  any  plan,  and  there  is  on  file  in  such  department  a  plan 
corresponding  to  the  description,  or  meeting  the  require- 
ments of  the  said  duplicate  original,  such  plan  shall  be 
deemed  to  be  the  plan  referred  to  in  such  duplicate  original 
notwith.standing  the  same  is  not  annexed  to  such  duplicate 
original " 
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No  suggestion  was  made  as  to  the  source  of  such 
change  in  the  law  so  radically  affecting  titles  to  land,  and 
I  cannot  bring  myself  to  believe  that  the  change  was  a  safe 
and  advisable  one  in  the  trial  of  titles.  It  is  to  my  mind  a 
dangerous  and  objectionable  amendment  opening  the  door 
to  fraud  and  uncertainty.  It  makes  a  radical  change  in  the 
law  of  evidence,  the  whole  consequences  of  which  cannot 
easily  be  foreseen.  It  being  the  law  we  are  compelled  to 
apply  its  provisions  in  this  case.  This  plan  with  another 
more  objectionable  still,  W.  W.  G.  was  received  in  evidence 
on  the  testimony  of  Mr.  D.  C.  Fraser,  whose  examination  I 
give  in  full : 

"  D.  C.  Fraser  sworn,  examined  by  Mr.  Harris. — 
"  I  went  to  the  Crown  Land  Office  to  make  a  vsearch  for 
the  plan  referred  to  in  the  original  grant  made  in  1784  to 
Peter  (jrant  and  others.  I  searched  for  some  days  not  only 
in  relation  to  that,  but  also  in  relation  to  other  plans. 
I  found  that  there  was  no  plan  attached  to  the  original 
grant  of  1784  and  I  asked  Mr.  Austin  for  it  and  he 
produced  a  plan  not  attached  to  the  grant.  (Objected 
to.)  I  have  not  that  plan  here  but  Mr.  Austin  made 
a  certified  copy  and  we  compared  it  with  the  plan.  He 
said  "that  is  the  only  plan  we  have."  (Objected  to.) 
W.  W.  F.  is  a  certified  copy  of  the  plan  \vhich  he  pro- 
duced to  mo.  (Mr.  Ritchie  objects  that  this  copy  of  the 
plan  in  the  office  is  not  admissible,  being  merely  a  copy  of  a 
plan  in  the  office.)  I  was  making  a  search  for  other 
evidence  about  the  property  and  Mr.  Austin  showed  me  the 
plan  of  which  this  plan  W.  W.  G.  is  a  copy.  I  can't  say 
that  I  compared  this  one  with  the  original  but  I -asked  for 
a  certified  copy  and  this  is  it.  (Mr.  Ritchie  objects  to  the 
evidence  of  Mr.  Fraser  as  to  documents  being  copies.)  The 
last  two  plans  received  subject  to  objection." 

It  will  be  observed  that  the  plan  produced  in  evidence 
W.  W.  F.  was  a  certified  copy  of  a  plan  shown  to  witness 
by  ilr.  Austin  in  the  Crown  Land  Office  and  not  the  plan 
on  file  in  the  office.  Objection  was  at  once  made  that  the 
statute  did  not  make  a  certified  copy  evidence,  and  it  is 
evident  that  it  does  not,  and  the  objection  was  sound.     It 
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will  be  Been  on  referring  to  see.  19  that  the  statute  makes 
a  certified  copy  of  the  plan  of  any  township,  or  the  plan  of 
partition  or  location  of  any  Crown  grant  land  evidence 
where  certified  to  be  a  copy  of  an  original  plan,  or  of  the 
duplicate  original  plan,  or  the  certified  copy  of  the  plan  on 
file  in  the  Crown  Land  Commissioner's  department.  This 
section  does  not  cover  the  class  of  cases  provided  for  in 
section  20,  and  the  fact  that  a  certified  copy  is  not  made 
evidence  is  significant,  and  no  doubt  intentional.  It  was 
bad  enough  to  make  any  plan  found  in  the  Crown  Land 
Office  part  of  a  grant  if  it  corresponded  in  description  and 
requirements,  but  at  least  the  Court  before  which  .such  plan 
was  offered  as  evidence  would  have  the  opportunity  of 
testing  its  genuineness,  and  pronouncing  whether  it  came  up 
to  the  statutory  re(|uirement8.  To  admit  as  evidence  a 
copy  of  a  copy  of  any  plan  picked  up  in  the  Crown  Land 
Office,  without  any  knowledge  as  to  how,  w^hen,  or  for 
what  purpose  it  was  made,  would,  I  think,  be  too  flagrant* 
violation  of  first  principles.  Then  if  a  certified  copy  of  a 
copy  could  be  put  in  evidence  who  is  to  judge  whether  the 
plan  corresponds  to  the  description  or  meets  the  require- 
ments of  the  grant  ?  Surely  the  Commissioner  of  Crown 
Lands,  or  the  Deputy,  cannot  in  the  Crown  Lands  Office 
settle  a  question  of  such  importance  so  as  to  bind  the  Court, 
and  affect  the  rights  of  litigants.  We  must  have  some 
evidence  to  show  that  a  plan  found  in  the  Crown  Land 
Office  does  so  fill  the  requirements  of  the  statute.  Hero 
we  have  none.  Even  Mr.  Fraser  does  not  say  so.  All  he 
states  is :  "I  have  not  that  plan  here,  but  ilr.  Austin 
made  a  certified  copy  and  we  compared  it  with  the  plan." 
He  does  not  say  it  corresponds  with  the  description  or 
meets  the  requirements  of  the  grant. 

I  feel  that  a  very  strict  construction  should  be  given  to 
this  section,  which,  it  is  to  be  hoped,  may  be  removed  from 
the  statute  book  at  an  early  day.  The  plans  on  file  in  the 
Crown  Land  Office  are  not   generally   considered  to  be  so 
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authentic  and  free  from  errors  as  to  justify  the  Court  in 
adjudicating  on  disputed  titles  by  what  may  appear  on  the 
face  of  them,  especially  where  not  identified  with  the 
grant. 

Whatever  may  be  said  in  defence  of  the  plan  just 
considered,  there  is,  I  think,  not  the  slightest  justification 
for  the  other  plan,  W.  W.  G.  Mr.  Fraser  tells  us  that  he 
was  searching  for  other  evidence  and  Mr.  Austin  showed 
him  a  plan  of  which  W.  W.  G.  is  a  certified  copy.  He 
did  not  even  compare  it  with  the  one  of  which  it  purports 
to  be  a  copy.  I  know  cf  no  rule  of  evidence,  decision,  or 
statute  which  could  make  such  a  plan  or  copy  a  proper 
piece  of  evidence  on  such  a  question. 

Sec.  20  carries  the  matter,  as  I  have  already  observed, 
to  a  dancrerous  length,  but  to  admit  as  evidence,  on  the 
trial  of  title  to  land,  a  copy  of  an  old  plan  found  stowed 
away  in  the  records  of  the  Crown  Land  OflSce,  without  any 
history  or  account  of  it,  or  under  what  circumstances  it  was 
made,  is  too  gross  a  violation  of  the  elementary  rules  of 
evidence  to  be  sanctioned — at  least  until  the  legislature 
declares  they  shall  be  so  received. 

It  is  said  the  admission  of  these  plans  did  no  harm  as 
there  was  other  legitimate  evidence  showing  the  same.  If 
so  it  is  strange  that  counsel  would  offer  them.  But  I  am 
far  from  assenting  to  any  such  view.  On  the  contrary, 
they  were  most  injurious  to  the  case  of  plaintiff,  especially 
W.V.  G. 

As  already  pointed  out  there  was  a  great  deal  of 
evidence  opposed  to  what  these  plans  show,  and  surely  the 
production  of  them  with  the  official  signature  of  the  head 
of  the  Crown  Land  Department  would  have  great  influence 
with  the  jury  in  determining  the  location  of-  the  Peter 
Grant  lot  and  the  other  grants.  Especially  would  this  be 
«o  in  the  light  of  the  learned  judge's  charge,  in  which  he 
again  and  again  draws  their  attention  to  the  plans,  and 
particularly    W.    W.     (i.    and    tells  them   in   view  of  the 
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discrepancy  between  the  various  plans  they  must  make  the 
best  they  can  of  them.  Here  was  a  direction  to  make  use 
of  the  very  evidence  which  it  is  clear  was  objectionable 
and  should  not  have  been  received.  Holding  the  strong 
opinion  I  do  on  the  misreception  of  evidence,  it  is  unneces- 
sary to  consider  the  other  points  raised.  The  learned  trial 
judge  has  expressed  his  decided  disapproval  of  the  findings, 
which,  m  itself,  throws  doubt  on  their  correctness,  but  as  I 
think  they  must  all  go,  for  the  reasons  stated,  I  refrain 
from  saying  more  on  that  subject. 

The  motion  for  a  new  trial  must  prevail  with  costa 

Ritchie,  J., — concurred. 

Weatherbe,  J. — The  question  in  dispute,  as  to  the 
boundaries  in  plaintiff's  lease,  upon  which  plaintiff's  title 
rested,  not  having  been  established  at  the  trial,  defendants 
were,  I  think,  entitled  to  judgment  notwithstanding  the 
other  questions  involved  in  the  case. 

Upon  this  ground  I  think  the  plaintiff's  appeal  should 
be  dismissed. 

Xew  trial  with  costt^. 
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RicKETTs  V.  The  Sydney  and  Glace  Bay  Ry.  Co. 

Before  Townshend,  Meagher  and  Russell,  J  J. 

Electric  Railway  ^Negligence  in  operating — Injury  to  foot  passeiiger — 
Excessive  speed — Burden  of  showing  means  of  escape* 

Plaintiff  was  proceeding*  along^  the  track  of  the  defendant  company, 
on  a  public  street  in  the  City  of  Sydney,  when  he  was  overtaken, 
struck,  and  severely  injured  by  an  electric  car,  which  was  being 
driven  at  an  excessive  and  dangerous  rate  of  speed.  ' 

At  the  time  of  the  accident,  plaintiff  was  prevented  from  escaping  by 
a  car  of  another  line,  which  was  obstructing  the  crossing  in  front  of 
him,  and  by  banks  of  snow,  which  had  been  throw^n  up  by  defend- 
ant's plow,  at  the  side  of  the  track  upon  which  he  was  standing. 

Heldy  setting  aside  the  judgment  for  defendant,  and  ordeting  a  new 
trial,  that  the  burden  of  showing  that  plaintiff  had  means  of  escape, 
was  upon  the  defendant  company. 

Also^  That  plaintiff  having  the  right  to  be  where  he  was,  and  the  whole 
event,  from  the  moment  he  discovered  his  danger  to  the  time  he  was 
struck,  having  happened  in  the  course  of  a  few  seconds,  he  was  not 
to  be  held  to  the  obligarion  of  selecting  the  best  possible  means  of 
escape. 

This  was  an  appeal  from  the  judornient  of  Fraser,  J., 
in  favor  of  defendant,  in  an  action  brought  by  him,  chvim- 
ing  damages  for  injuries  received  in  consecjuence  of  being 
.struck  by  one  of  defendant's  cars,  which  wa.s  being  negli- 
gently driven,  and  at  an  excessive  and  dangerous  rate  of 
speed.  TJie  facts  are  fully  set  out  in  the  judgment  allow- 
the  appeal. 

1904,  Dec.  5th.  W.  H.  Covert,  in  support  of  appeal. — 
Defendants  have  not  set  up  any  right  to  cross  the  road  or 
to  come  within  tlie  Town  of  Sydney.  Robertson  v.  Halifivx 
Coal  Co.,  20  X.  S.  R,  524;  Acts  of  1902,  ch.  160.  The 
defendant  is  therefore  within  the  doctrine  of  Rylands  v. 
Fletcher.  Whether  defendants  are  a  railway  or  a  street 
railway,  they  are  guilty  of  negligence  under  R.  S.  N.  S., 
ch.  99,  ss.  248,  249  and  250.  Ewlag  v.  Toronto  Raihi^y 
Co.,  24  O.  R.,  694;  Fleming  v.  (7.  P.  R.,  31  N.  B.,  342; 
Roinia  V.  Toronto  Street  Ry.,  29  S.  C.  R.,  723.  If  there 
was  contributory  negligence  on  our  part,  the  accident  might 
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nevertheless  have  been  avoided  but  for  the  negligence  of 
the  defendant.     Beven  on  Negligence.,  p.  157. 

A.  Drysdule,  K.  C,  and  C,  J,  Burchell,  contra. — There 
was  no  negligence  on  our  part.  The  accident  was  due 
entirely  to  the  defendant's  negligence  in  standing  on  the 
track.  There  is  no  limitation  of  speed  under  s.  250,  where 
the  track  is  fenced.  The  defendant  was  a  trespasser,  and 
knew  the  car  was  coming  down  on  him,  and  we  owed  no 
duty  to  him  to  stop.  We  were  at  liberty  to  assume  that 
he  would  get  out  of  the  way.  There  is  no  evidence  that 
this  was  a  street.  The'  burden  is  on  the  plaintiff  to  show 
that,  by  reasonable  care,  the  defendant  could  have  avoided 
the  accident,  notwithstanding  plaintiff's  negligence.  0/?f. 
Wk.  R,  July  14th,  1904,  p.  12;  Grand  Trunk  By.  Co.  v. 
Amleraon,  28  S.  C.  R.,  558  ;  Am.  and  Eng.  Ency.  of  Lav: ^ 
2nd  ed.,  vol.  28,  pp.  785,  749,  761;  Allen  v.  Korih 
Mdropolitan  By.  Co.,  4  T.  L.  R.,  5G1  ;  Casey  v.  Canadian 
Pacific  By.,  15  0.  R.,  574  ;  Dublin  dr.  By.  Co.  v.  Slatiery, 
L  R.,  3  App.  Cas.,  1166.  There  is  no  allegation  that  we 
were  operating  our  line  without  right.' 

W,  H,  Covert,  in  reply. — The  defendants  have  given 
notice  of  motion  for  leave  to  introduce  further  evidence, 
which  should  be  dismissed  with  costs.  21  Ont.  Aj)}).,  558; 
L  R.  8  App.  Cas.,  1172 ;  Hamm  v.  Grand  Trunk  By.  Co., 
11  U.  C.  C.  P.,  92;  Bowan  v.  Toronto  By.  Co.,  29 
S.  C.  R.,  723. 

1905,  January  10th,  Russell,  J. — The  defendant 
company  operates  a  tram  service  between  Glace  Bay  and 
Sydney,  Cape  Breton,  and  the  Cape  Breton  Electric  Com- 
pany operates  a  similar  service  along  Victoria  Road,  in  the 
City  of  Sydney,  which  intersects,  at  an  angle  of  atout 
seventy  degrees,  the  track  of  the  defendant  company.  On 
the  morning  of  the  seventh  of  January,  one  of  the  defend- 
ant's cars  was  coming  from  Glace  Bay  to  Sydney,  which  is 
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in  a  westerly  direction,  ani  a  car  of  the  Cape  Breton  Elec- 
tric Company  was  running  northwardly  along  the  track  on 
Victoria  Road.  The  former  may  conveniently  be  described 
as  the  Glace  Bay  car,  and  the  latter  the  Whitney  Pier  car^ 
The  plaintiff  was  coming  along  the  track  of  the  defendant 
company,  and  had  reached  a  point  on  Victoria  Road,  twenty- 
one  feet  from  the  eastern  side  of  the  road,  when  the  Glace 
Bay  car  overtook  him,  and  struck  him  in  such  a  manner 
that  he  was  either  thro  wn  or  earned  forward,  and  then 
thrown  upon  a  pile  of  snow  on  the  side  of  the  track,  at  a. 
point  fifty  feet  distant  from  the  place  where  he  was  struck. 
The  car  then  collided  at  the  crossing  with  the  Whitney 
Pier  car,  which  was  unable,  in  consequence  of  the  icy 
condition  of  the  rails,  to  clear  the  crossing,  and,  after  tear- 
ing away  the  rear  vestibule  of  this  car  up  to  the  trucks, 
continued  its  career  until  it  was  brought  to  a  stand  two 
hundred  and  fifty-five  feet  from  the  point  at  which  the 
plaintitf  was  struck. 

The  plaintifl;'  was  probably  a  trespasser  upon  the 
defendant's  property  immediately  before  the  happening  of 
the  accident,  but  he  had  le  ft  their  property — if  that  haa 
anything  to  do  with  the  matter — before  the  injury  was 
inflicted  upon  him,  for  which  he  brings  this  action,  and 
was  well  within  the  fences  that  mark  the  eastern  boundary 
of  Victoria  Road.  Hi.s  right  to  be  there  has  been  challenged 
in  tlie  argument,  but  there  is  the  Siime  kind  of  evidence  of 
this  Wm<r  rt  public  street  in  the  City  of  Sydney  that  there 
is  of  the  tiaek  upon  which  the  plaintiff  had  been  walking 
just  previously  to  the  accident  being  the  property  of  the 
di'tViulant  company.  ^Munson  G.  Hennigar,  the  Civil 
Eii^iiUMT  who  made  the  plan  usod  at  the  trial,  says  that  the 
liin'  iiiark(Ml  on  tlu*  [)lan  (which  is  east  of  the  point  at  which 
t\u^  plaintiff  was  struck)  is  the  eastern  line  of  Victoria 
i  RkkI,  and  separat^^s  the  road  from  the  riglit  of  way  of  the 

I  Sydney  anfl  (Uacc  Bay  Railway  Company,  tlie  defendants 

i  in  the  action.     It  is  safe  to  say  that  the  defendants  have 
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proved  no  better  right  than  the  plaintiff  to  be  at  the  point 
where  the  accident  occurred. 

The  snow  has  been  piled  up  from  the  track  by  the 
defendant  company's  snow  plough,  to  a  height  variously 
estimated  by  the  witnesses  from  three  to  five  feet,  the 
lowest  estimate  being  from  three  to  three  and  a  half  feet, 
and  the  highest  about  five  feet.  There  is,  it  must  l^e 
conceded,  a  statement  in  the  evidence  which  places  the 
height  of  the  snow  below  the  lowest  of  these  estimates. 
One  of  the  defendant  s  witnesses,  the  conductor  of  the 
Whitney  Pier  car,  says  that  the  snow  was  no  higher  than 
tie  rail.  The  superintendent  of  the  defendant  company 
bad  just  previously  sworn  that  the  snow  plough  had  gone 
over  the  track  on  the  previous  day,  and  this  witness,  the 
conductor,  was  very  properly  asked  if  the  snow  plough  did 
not  pitch  the  snow  upon  either  side.  He  replied  that  it 
did  not  do  so  at  this  point,  because  the  track  was  higher 
there  than  on  both  sides.  The  truth  as  to  this  is  that 
there  is  a  down  grade  on  the  intersecting  road,  from  lK)th 
north  and  south,  towards  the  crossing,  which  renders  it 
very  improbable  that  the  track  of  the  defendant's  road  is 
higher  at  this  point  than  the  surface  on  either  side.  But, 
however  this  may  be,  the  witness  referred  to,  as  to  this 
question  of  the  snow  piled  up  by  the  plough,  contradicts  so 
many  witnesses  upon  a  point  as  to  which  it  was  impossible 
for  either  him  or  them  to  be  mistaken,  that  it  would  be 
perilous  to  accept  .anything  from  him,  on  this  or  any  other 
branch  of  the  inquiry,  without  corroboration. 

Upon  the  crucial  point  of  the  case,  the  evidence  is  not 
as  definite  as  could  be  desired.  Tlie  plain titi",  although 
examined  as  a  witness,  threw  no  light  whatever  uptni  the 
cause  of  the  accident.  He  was  asked  if  he  remembered 
the  occasion,  and  replied  that  the  first  thing  he  knew  of  it 
was  when  he  was  beginning  to  come  to  his  senses.  His 
statement  to  this  effect  was  not  tested  in  any  way  by  cross* 

18— N.  S.  R.  37. 
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examination,  counsel  for  defendant  probably  considering 
that  it  would  not  be  good  tactics  to  give  him  an  oppor- 
tunity to  improve  his  case.  It  must  be  assumed  therefore, 
surprising  as  it  may  be,  that,  owing  to  the  loss  of  his 
presence  of  mind,  or  as  an  unexplained  consequence  of  the 
ordeal  througli  which  he  had  passed,  the  events  immedi- 
ately preceding  the  accident  left  no  trace  on  his  memory. 
The  evidence  seems  to  show  that,  at  the  very  moment  when 
the  Glace  Bay  car  was  bearing  down  upon  him,  at  a  speed 
variously,  and  of  course  very  unreliably,  estimated  from 
eighteen  to  thirty-five  miles  an  hour,  the  Whitney  Pier 
car  was  endeavoring  to  get  over  the  point  of  intersection, 
and  was  either  immediately  approaching  or  actually  upon 
the  crossing. 

The  witness,  Alfred  Jennings,  who  was  a  passenger  on 
the  Whitney  Pier  car,  proceeding  along  Victoria  Road,  saw 
the  accident  from  the  window  of  the  car,  and  describes 
very  clearly  what  took  place.  He  saw  the  plaintiff"  stand- 
ing on  the  track  of  the  defendant's  railway,  just  inside  the 
cattle  guard,  at  a  point  which  other  people  have  fixed  with 
reasonable  clearness,  about  thirteen  feet  inside  of  the  fence 
on  the  eastern  boundary  of  Victoria  Road.  "  The  plaintiff 
looked  and  saw  the  Glace  Bay  car  eight  feet  away  from 
him,  and  the  man  could  not  get  to  the  right  side  because 
he  was  against  our  car,  and  he  made  a  dash  for  the  left 
and  the  car  struck  him."  The  precise  point  at  which  the 
phiintiti'  was  when  the  car  struck  him  may,  perhaps,  be 
fixed  by  reference  to  the  photographs,  though  the  proof 
that  the  photograplis  tell  the  truth  as  to  the  position  of 
the  plaintiff  is  extremely  defective,  and  probably  amounts 
to  none  at  all.  Their  only  utility  is  to  assist  in  making 
the  evidence  intelligible.  The  testimony  on  this  point  is 
unsworn  and  therefore  not  evidence  at  all,  being  simply 
the  statement  of  the  plaintiff,  reported  by  the  engineer 
who  made  the  plan.  Whether  he  was  on  the  track  or  two 
or  three  feet  from  the  track,  as  stated  by  the  engineer,  or 
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standing  with  his  right  foot  on  the  outer  edge  of  the 
plank  that  runs  along  the  outside  of  the  rail,  as  shown  by 
the  photographs,  is  a  matter  of  conjecture.  When  Jennings 
was  cross  examined,  he  weis  asked  what  the  plaintiff  was 
doing  when  he  saw  him,  and  replied  that  he  was  just  stand- 
ing waiting  for  the  Whitney  Pier  car  to  get  by  so  that  he 
could  get  over  the  track.  Pressed  on  the  point  that  the 
plaintiti  made  no  effort  to  get  away,  witness  replied  that 
'*  he  did ;  he  made  an  effort  to  get  to  the  left  to  clear  him- 
self." Counsel  further  asked  the  witness,  pointing  na 
doubt  on  the  plan  to  the  Victoria  Boad,  along  which  the: 
Whitney  Pier  car  was  running, — "  there  was  nothing  to 
pi-event*  him  running  up  the  road  ?"  Witness  replied  : 
"  Everything ;  there  was  snow  there,"  adding,  in  reply  to 
the  next  following  question,  that  from  the  track  to  the 
top  of  the  snow  might  be  five  feet 

The  motor-man  on  the  W^hitney  Pier  car  said  it  was  a 
rule  of  his  company  to  bring  the  town  cars  to  a  full  stop 
before  going  over  this  crossing.  He  endeavoured  to  do 
this  and  put  on  tlje  brake  for  this  purpose,  but  the  car 
slid  down  the  rails.  He  then  released  the  brake  and 
reversed  the  power,  but  it  did  not  take,  and  she  went  down 
on  the  crossing.  What  followed  can  best  be  told  in  his 
own  words  : 

"  Q  How  long  would  she  be  on  the  crossing  ?  A.  Not 
a  minute. 

Q.  Tell  me  what  occurred  ?  A.  I  heard  the  Glace  Bay 
car  blow  her  regular  whistle  for  this  crossing  before  seeing 
her,  and  I  came  down  on  the  crossing.  The  power  was 
still  on  the  reverse,  and  I  applied  the  power  to  come 
back  out  of  the  way  of  the  Glace  Bay  car,  and  the  wheels 
skid  then.     I  could  neither  go  on  nor  back. 

Q.  What  did  you  do  then  ?  A.  I  shoved  the  reverse 
over  and  tried  to  go  ahead  again,  and  the  wheels  skid 
again.  It  is  customary,  to  give  the  car  power,  only  to 
bring  around  one  point  at  a  time,  and  I  saw  the  collision 
was  coming  and  I  threw  the  handle  over  nine  points,  and 
the  car  went  over  the  crossing.     We  were  within  a  foot  or 
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two   of  clearing   the   crossing,  when  the  Glace  Bay  car 
struck  us,  I  should  judge  about  a  foot  being  clear." 

It  is  reasonably  certain  from  this  evidence  that,  at  the 
very  moment  when  the  plaintiff  was  on  the  Glace  Bay  car 
track,  or  between  the  southern  rail  and  the  snow  bank 
piled  up  by  the  snow  plough  on  the  side  of  the  track,  the 
Whitney  Pier  car  was  either  blocking  the  exit  atforded 
otherwise  by  the  track  along  Victoria  road,  or  too  danger- 
ously near  the  crossing  to  make  it  safe  for  the  plaintiff  to 
Attempt  his  escape  by  this  exit. 

Unless,  therefore,  his  very  presence  in  this  position  was 
wrongful — a  point  which  has  already  been  discussed — it  is 
difficult  to  see  in  what  respect  any  act  or  omission  of  his 
contributed  to  the  accident. 

The  negligence  of  the  defendant  company,  in  the  first 
instance,  seems  to  be  well  established.  If  the  oi-ders  given 
to  the  conductor  of  the  Whitney  Pier  car  had  been  acted 
upon  by  the  defendant  company  in  the  operating  of  their 
line,  the  accident  could  not  have  happened.  The  Glace 
Bay  car  would  have  crossed  at  the  Victoria  Road  crossing 
unless  prevented,  as  was  the  Whitney  Pier  car,  by  tlie 
condition  of  the  rails,  of  which  there  is  no  evidence  what- 
ever in  the  case  of  the  Sydney  and  Glace  Bay  Company's 
road.  But,  even  in  the  absence  of  such  orders,  and  assum- 
ing that  such  absence  furnishes  no  evidence  of  negligence, 
it  is  difficult  to  believe  that  a  car  going  at  a  sufficiently 
high  rate  of  speed  to  throw  the  plaintiff  up  on  a  snow 
bank  fifty  feet  distant  from  the  place  where  he  was 
struck,  tear  the  rear  end  off  another  car  up  to  the 
trucks,  throw  the  trucks  themselves  off  the  track,  and  then 
continue  two  hundred  and  fifty-five  feet  from  the  place 
where  the  accident  occurred  before  it  could  be  brought  to 
a  standstill,  was  proceeding  at  a  rate  suitable  for  any  part 
of  a  city,  still  more  so  to  consider  it  a  suitable  rate  of 
speed  for  the  point  of  intersection  with  another  line. 

On  the  day  after  the  accident,  an  order  was  issued  by 
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the  defendant  company  to  their  employes,  which  was  so 
blotted  that  the  superintendent  could  not  tell  whether  it 
related  to  the  Victoria  Road  crossing  or  not,  but  as  this  is- 
the  only  point  at  which  the  defendant's  road  intersects 
with  that  of  the  other  company,  it  is  probable  that  it  is  to 
this  crossing  that  the  order  refers.  There  would  certainly 
be  no  more  suitable  place  for  the  application  of  such  an 
order  than  the  point  at  which  these  two  lines  cross  each. 
other.     The  order  reads  : 

"  To  all  conductors  and  motor  men :  After  this  date, 
January  8th,  all  cars  must  come  to  a  full  stop  at  this 
crossing.     No  excuse  will  be  taken  for  this  crossing." 

Perhaps  this  evidence  might  have  been  objected  to. 
But  it  was  received  without  objection,  and  it  is  impossible 
to  resist  the  conviction  that  an  order  such  as  this  would 
have  been  nothing  more  than  the  exercise  of  a  reasonable 
precaution  on  the  part  of  the  company  to  safeguard  the 
interests  of  the  public  in  the  operation  of  their  road.  Tliis 
judgment,  however,  does  not  proceed  upon  the  ground  that 
the  absence  of  such  an  order  was  negligence  on  the  part 
of  the  defendants.  It  is  not  necessary  to  go  so  far.  The 
defendant's  car  was  proceeding  at  a  rate  of  speed  dangerous 
to  the  public  under  the  circumstances  of  this  case.  The 
plaintiff  had  a  right  to  be  where  he  was.  In  the  emergency 
in  which  he  was  placed,  the  whole  eivent,  from  the  moment 
when  he  discovered  his  danger  to  the  moment  when  he  was 
struck  having  happened  in  the  course  of  a  few  seconds,  as 
sworn  by  one  of  the  witnesses,  he  is  not  to  be  held  to  the 
obligation  of  selecting  the  best  possible  means  of  escape. 
As  Sir  Frederick  Pollock  says  : 

"  That  which  appears  the  best  way  to  a  Court  examin- 
ing the  matter  afterwards  at  leisure  and  with  full  know- 
ledge, is  not  necessarily  obvious  even  to  a  prudent  and 
skilful  man  on  a  sudden  alarm." 

It  is  not  shown  here  that  he  had  any  means  whatever 
of  escape  and  this  is  an  issue  the  burden  of  which  was 
upon  the  defendant  company. 
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The  appeal  from  the  judgment  of  the  learned  trial 
judge  should  be  allowed,  and,  as  the  damages  have  not  been 
assessed,  it  will  be  more  convenient  that  the  case  should 
be  tried  anew. 

TOWNSHEXD,  J.,  concurred. 

Meagher,  J.,  concurred  in  the  result. 

AjyjyecU  allowed  and  new  tHal  ordered. 


Re  Hanright  and  Lakeview  Mining  Co. 

Before  Graham,  E.  J.,  Fraskr  and  Russell,  J  J. 

Mines  and  Minerals— Rental-' Pay me>tt  by  cheque  afterwards  dishonored-^ 

Rights  of  third  party  intentening — Commissioner — No  jurisdiction 

to  deal  with  equities. 

The  rentals  payable  by  defendant  Company  for  gx)Id  minings  areas  held 
by  them  under  lease,  fell  due  July  2nd,  1904,  and  continued  unpaid 
for  30  days  thereafter. 

On  the  last  day  for  payment  the  solicitor  for  A.,  the  holder  of  a  judg- 
ment lien  ag-ainst  the  company,  acting  under  the  provisions  of  R.  S. 
1900,  c.  18.  s.  43,  went  to  the  Mines  Office  and  made  out  and  gave 
to  a  clerk  his  check  in  payment  of  the  rental,  and  an  entry  of  pay- 
ment was  made  opposite  the  lease  in  the  books  in  the  office,  and  a 
receipt  was  prepared. 

On  the  following  day  the  check  was  presented  for  payment  and  was 
returned  indorsed  '*no  funds",  and  the  entrj'  in  the  books  and  the 
receipt  (still  not  delivered)  were  cancelled. 

Heid^  assuming  that  payment  by  check  would  be  good,  (as  to  which 
guiere)  that,  the  cheque  having  been  dishonored,  the  lease  was  for- 
feited, and  the  Commissioner  of  Mines  could  not  subsequently,  as 
against  the  intervening  rights  of  third  parties,  who  had  made  appli- 
catit  n  for  the  areas  thus  vacated,  accept  payment  from  A.  or  his 
solicitor,  for  the  purpose  of  preserving  the  rights  of  A.,  whether  by 
good  cheque  or  otherwise. 

Ifeld^  affirming  the  judgment  of  the  Commissioner  of  Mines  on  this 
point,  that  he  (Commissioner)  had  no  jurisdiction  to  deal  with  the 
supposed  equities  of  A.  as  against  H.,  a  member  of  the  Com- 
pany, who  had  filed  an  application,  on  the  theory  that  H-,  as  a 
member  of  the  Company,  could  not  allow  the  lease  to  be  forfeited, 
and  take  a  fresh  title  in  himself  as  against  A. 

Appeal   from  the    following   decision  of  the  Hon,  A. 
Drysdale,  Commissioner  of  Mines : 

The  real  question  in  the  matter  is  whether  or  not  the 
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rentals  on  the  Lake- view  leases  were  paid  on  August  1st, 
1904. 

By  sub-section  2  of  section  3,  chap.  4,  of  the  Acts  of 
1902,  it  is  provided  that  "  if  such  rent  is  not  paid  on  or 
before  the  2nd  day  of  July  in  any  year,  and  the  same 
continues  unpaid  foi*  a  period  of  30  days  thereafter,  the 
lease  shall  become  forfeited ;  and,  after  10  o'clock  in  the 
forenoon  of  the  day  following  the  expiration  of  said  period 
of  thirty  days,  the  areas,  or  tract  of  ground  cove:  ed  by 
such  lease,  shall  be  open  for  application  for  license  or  lease  " 

All  the  complainants  here  are  acting  together,  and  at 
the  instance  of  Mr.  Hayward,  and  the  several  applications 
marked  E  were  received  in  due  course  by  mail  on  the 
morning  of  August  2nd. 

Evidence  was  put  in  attempting  to  show  that  Hayward 
was  acting  in  bad  faith  with  the  Lakeview  Company  ; 
but  this  is  not  an  Equity  Court.  My  jurisdiction  is  by 
Stajtute,  and  authority  to  make  any  order  here  must  be 
found  in  the  Mining  Statutes.  I  think  I  cannot  consider 
such  a  question,  or,  in  my  opinion,  I  am,  in  this  investigation, 
confined  solely  to  the  question  of  payment  or  no  payment 
of  the  rentals  on  August  1st.  If  the  taking  of  Mr.  McNeil's 
cheque  on  August  1st  was  not  payment  of  the  rentals, 
then  the  ground  was  open  for  application  on  the  2nd  and 
complainants'  applications  are  in  order. 

We  take  cheques  as  a  matter  of  every  day  business  in 
this  office  in  lieu  of  cash  ;  and  Mr.  McNeil's  cheque  for  the 
rent  in  question,  was  taken  in  the  usual  course  of  business 
on  the  August  1st.,  without  question. 

It  appears  that  shortly  after  the  office  opened,  on  the 
morning  of  the  2nd.,  Mr.  Johnson  suggested  to  my  Deputy, 
Dr.  Gilpin,  that  Mr.  McNeil's  che(|ue  received  here  the 
day  previously,  wa-s  not  good,  and  would  not  be  honored 
on  presentation.  Dr.  Gilpin  thereupon  caused  a  nessenger 
to  be  sent  to  the  Bank  on  which  the  cheque  was  drawn, 
and  had  such  cheque  presented  for  payment.  The  Bank's 
reply  was  no  funds  or  not  sufficient  funds.  Thereupon 
my  Deputy  at  once  returned  the  cheque  to  Mr.  McNeil,  at 
the  same  time  sending  a  note  in  explanation  stating  the 
fact  of  dishonor.  Then  the  officers  in  immediate  charge  of 
the  books  erased  the  statement  of  payment  in  the  paid 
column  of  the  rental  book,  and  marked  the  receipt  intended 


Digitized  by 


Google 


280  THE    NOVA    SCOiU    REPORTS,    1«U5. 

for  Mr.  McNeil  in  the  receipt  book  as  void.  Very  shortly 
after  this,  on  the  2nd.;  Mr.  McNeil  appeared,  stating  that 
the  cheque  would  then  be  honored,  as  he  had  a  short  time 
before  made  a  deposit  in  the  Bank  to  cover  it,  and  to 
convince  my  Deputy  of  this,  he,  Mr.  McNeil  himself,  took 
the  cheque  to  the  Bank  and  had  it  certified.  He  then 
left  it  so  certified  in  this  office. 

This  was  the  state  of  affairs  when  solicitors  for  the 
complainants  appeared,  and  insisted  that  Mr  McNeil's 
cheque  having  once  been  dishonored,  the  conditional  pay- 
ment by  checjue  was  as  if  no  payment  had  been  made,  and 
that  the  applications  of  compl  unants  should  be  received, 
and  licenses  issued  thereon.  I  then  stated  to  the  solicitors 
of  both  parties  that,  subject  to  the  right  of  all  parties  to 
an  investigation  under  the  Statute,  and  to  a  judicial  determ- 
ination here,  I  would  direct  the  clerks  to  give  Mr.  McNeil 
a  receipt,  and,  in  the  meantime,  enter  the  rentals  as  paid. 
This  was  accordingly  done,  and  shortly  thereafter  this 
complaint  was  made  and  investigation  demanded. 

The  issue  of  the  receipt  dated  August  3rd,  and  the  second 
entry  of  payment  in  the  rental  column  of  the  rental  book, 
cannot,  of  course,  afl^ect  the  legal  position  of  the  parties, 
and  I  am  bound  to  decide  upon  the  rights  of  the  parties 
as  they  stocxi  when  the  contest  first  arose.  At  that  time 
the  complainants  had  applications  here  for  the  ground  in 
regular  form  accompanied  by  the  proper  amount  of  money 
in  each  case.  Mr.  McNeil,  representing  a  judgment 
creditor  of  the  Lakeview  Company,  then  had  given  his 
che(}ue  on  the  first  for  the  full  amount  of  rental  on  the 
outstanding  leases ;  that  cheque  had  been  received  without 
objection  in  the  regular  course  of  business  here  ;  it  had 
been  presented  by  the  Department's  officers,  and  dishonored 
on  the  2nd.,  and  returned  to  Mr.  McNeil ;  had  been  again 
presented  })y  Mr.  McNeil  and  certified  as  good,  and  again 
left  here  on  the  2nd.  Mr.  McNeil  then  contending  that 
this  was  payment  of  the  rentals  on  the  first. 

I  was  at  first  inclined  to  think  that  if  my  messenger 
on  his  way  to  present  the  cheque,  happened  to  be  a  little 
ahead  of  Mr.  McNeil's  messenger  on  his  way  to  make  a 
deposit,  for  the  express  purpose  of  covering  this  cheque,  it 
would  seem  a  little  hard  that  the  cheque,  well  intended  and 
taken  here  in  the  regular  course  the  day  before  as  payment, 
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should  be  of  no  avail,  especially  when,  in  a  very  short 
time,  the  cheque  was  properly  certified  ;  but,  on  considering 
the  question  of  conditional  payment  by  cheques,  I  have 
come  to  the  conclusion  that  a  cheque  taken  as  payment, 
when  oDce  dishonored,  leaves  the  party  giving  the  cheque 
in  the  same  position  as  if  no  payment  had  been  made. 

I  have  a  strong  leaning  against  forfeiture,  and  would 
like  to  treat  the  making  good  of  the  cheque  on  the  2nd  as 
everything  that  was  required  in  the  office,  but  I  have  come 
to  the  conclusion  that,  with  the  rights  of  other  parties 
intervening,  it  is  not  open  to  me  to  permit  the  making 
good  of  the  cheque  by  Mr.  McNeil  on  the  2nd.  or  any 
subseijuent  day. 

An  argument  was  presented  to  me  based  on  waiver  of 
strict  payment  on  the  first.  This,  I  am  clear,  is  not  open, 
under  the  terms  of  the  Statute  in  question.  By  the  Act 
it  is  piyment  on  the  first,  and  nothing  short  of  payment ; 
otherwise  the gi'ound  is  open  for  application  onthe  second. 

I  must  hold  the  leases  forfeited.  The  complainants* 
application  will  be  received. 

1904,  Dec.  19th.  W.  B.  A,  Ritchie,  K.  C,  in  support 
of  appeal. — There  can  be  no  conditional  payment  of  rentals 
to  keep  a  lease  alive.  The  che<iue  was  accepted  in  pay- 
ment. For  a  definition  of  payment,  see  Stroud's  Judicial 
Dictionary,  p.  1435.  Hayward  was  the  agent  of  the  Lake- 
view  CJompany.  An  agent  or  trustee  cannot  ac(iuire  any 
rights  against  his  principal  under  the  circumstances  of  this 
case.  The  Commissioner  should  have  considered  this 
aspect  of  the  case..  Re  Oold  Mining  Areas,  Waverley, 
4  R  &  G.,  280.  The  evidence  shows  that  it  was  the  custom 
of  the  department  to  accept  cheques  in  payment. 

H.  A.  Lovett,  contra.— R.  S.  N.  S.,  1900,  c.  18,  s.  43. 
This  is  not  a  contest  between  the  Company  and  Mr. 
Hayward,  but  between  rival  creditors.  The  interest  of 
the  company  in  those  areas  ceased  to  exist  when  the 
rental  was  unpaid  on  August  1st,  and  it  was  open  to  the 
public,   including   Hayward,   to   take   them   up.     Mott  v. 


Digitized  by 


Google 


282  THE    NOVA    SCOTIA    REPORTS,   19U5. 

Lockharty  8  App.  Cas..  572  ;  Attorney-General  v.  SlieixUon, 
28  N.  S.  R.,  492.  In  construing  this  Statute,  the  word 
payment  must  be  given  its  ordinary  meaning,  namely, 
payment  in  money.  Money  includes  a  bank  note  but  not 
a  cheque.  Stroud's  Judicial  Dictionary,  vol.  2,  p.  1214; 
Mo98  V.  Hancock,  (1 899)  2  Q.  B.,  1 1 1»  Bank  notes  have  been 
considered  as  money  within  the  meaning  of  Statutes  as 
far  back  as  Wright  v.  Reed,  3  T.  R.,  554;  Am.  and  Evg. 
Ency.  of  Law,  vol.  3,  p.  774.  It  has  never  been  the 
practice  of  the  office  to  take  cheques  as  absolute  payment 
The  Commissioner  is  not  authorized  to  take  cheques  in 
payment.  Am,  and  Eng.  Ency,  of  Law,  v.  22,  pp.  517, 
518  and  522.     There  is  no  implied  authority  in  an  agent  ! 

to  take  cheques  in  payment.     Even  if  the  Commissioner  is  i 

entitled  to  take  cheques,  if  a  cheque  is  presented  and  dis- 
honored it  cannot  keep  the  lease  alive.     Cohen  v.  Hale,  3  Q.  I 
B.  D.,  371  ;  Hayivood  v.  Pickering,  L.  R,  9,  Q.  B.,  428;  i 
Hadley  v.  Hadley,  (1898)  2  Ch.,  680  ;  Loicghnan  v.  Barry,  ' 
Jr.  R.,  5  C.  L.,  538  ;  Loiighnan  v.  Barry,  Ir.  R.,  6  C.  L, 
457.     The  giving  of  a  cheque  does  not  pay  the  debt,  but 
simply  suspends  the  remedy. 

W,  B,  A.  Ritchie,  K.  C,  in  reply. — It  having  been  the 
custom  of  the  office  to  accept  payment  by  cheque,  this  case 
«hould  be  sent  back  to  the  Commissioner  to  find  whether. 
in  the  liglit  of  the  practice,  there  was  payment.  Hardcastle 
on  Statutes,  p.  160  :  (1893),  App.  Cas.  198.  Payment  is  not 
always  used  in  the  sense  of  actual  money.  It  means  pay- 
ment in  any  way  that  has  ordinarily  been  received  in  the 
office.  R,  S.  K  S.,  1900,  vol.  1,  p.  88  ;  R,  S,  N.  S.,  5th 
series,  p.  44  ;  Am.  and.  Eng.  Ency.  of  Law,  2nd  ed.,  vol 
22,  p.  538  ;  Norman  v.  RicMts,  31  Sol.  Jour.  124. 

1905,  January  10th.  Graham,  E.  J. — The  Lakeview 
Mining  Company  has  appealed  from  a  judgment  of  the 
learned  Commissioner  of  Mines,  under  the  Mines  Act,  hold- 
ing that  the  Company's  leases  were  forfeited,  and  that  the 
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applications  for  the  areas  thas  made  vacant,  put  in  by 
Hanright  and  others,  were  valid. 

It  appears  that  the  rentals  payable  by  the  Company 
fell  due  on  the  2ud  July,  1904,  and  continued  unpaid  for 
thirty  days  thereafter. 

By  sub-section  2  of  section  3,  c.  4,  of  the  Acts  of  1902, 
it  is  provided  that : 

"  If  such  rent  is  not  paid  on  or  before  the  2nd  day 
of  July  in  any  year,  and  the  same  continues  unpaid  for 
a  period  of  thirty  days  thereafter,  the  lease  shall  Injcome 
forfeited,  and,  after  10  o'clock  in  the  forenoon  of  the  day 
following  the  expiration  of  said  period  of  thirty  days,  the 
areas  or  tract  of  ground  covered  by  such  lease  shall  be 
open  for  application  for  license  or  lease." 

The  Company  was,  apparently,  in  difficulties,  and  did 
not  propose  to  pay  the  rentals.  But  provision  is  made  in 
the  Act  enabling  a  judgment  creditor  of  a  lessee  to  pay, 
and  thus  prevent  a  forfeiture  and  the  destruction  of  his 
lien. 

This  is  the  provision,  R.  S.  1900,  c.  18,  s.  43,  ''  A  lien- 
holder  may  at  any  time,  before  the  lease  is  forfeited,  pay 
the  rent  in  arrear,  and  such  payment  shall  prevent  for- 
feiture." 

Mr.  McNeil,  as  solicitor  for  Mr.  F.  B.  Allen,  who  had  a 
judgment  lien,  upon  the  1st  of  August,  the  last  day  for 
payment,  went  to  the  Mines  Office  and  made  out  and  gave 
to  a  clerk  his  check  for  860.50,  in  payment  of  the  rental, 
on  account  of  Allen.  Some  other  matter  was  included  in 
that  amount,  because  the  rental  due  appears  to  have  been 
$57.50.  He  did  not  wait  for  a  receipt,  but  that  is 
immaterial.  Opposite  to  the  leases  in  the  book  the  entry 
was  made  of  payment  as  of  the  1st  August,  and  a  receipt 
was  prepared. 

Applicants,  on  the  information  of  Mr.  Hay  ward,  who 
knew  of  the  affairs  of  the  company  and  expected  the  lejise 
to  be  forfeited,  promptly  made  applications  on  the  2nd  of 
August,  One  of  them,  a  Mr.  J.  A.  Johnston,  on  that 
morning,  suggested  to  the  department,  when  he  discovered 
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Mr.  McNeil's  payment  by  cheek,  that  it  was  not  good. 
Thereupon  the  department  had  the  check  presented,  and 
it  was  returned  marked  "  Hot  sufficient  fxmds."  It  was 
then  returned  to  Mr.  McNeil,  and  the  entries  on  the  books 
and  receipt  (not  delivered)  were  cancelled. 

After  the  dishonor  of  the  check,  on  the  same  day,  Mr. 
McNeil  made  a  deposit  at  the  bank  which  would  have 
sufficed  for  the  honoring  of  the  check,  and  would  have 
been  in  sufficient  time  if  the  check  had  only  reached  the 
bank  in  the  time  usually  taken  by  Mr.  McNeiFa  checka 

However,  the  check  was  then  certified  and  the  Depart- 
ment of  Mines  took  it  without  prejudice,  and  had  an 
investigation. 

It  has  been  the  practice  of  the  Mines  Office  to  take 
checks  in  payment  of  moneys  payable  under  this  Act,  and 
in  two  causes  where  the  checks  were  dishonored  the  matter 
was  treated  as  if  payment  had  not  been  made. 

In  my  opinion  the  Commissioner  of  Mines  is  completely 
subject  to  the  provisions  of  the  Statute,  the  Mines  Act, 
and  cannot,  at  least  as  against  the  intervening  rights  of 
third  persons,  waive  any  of  its  provisions,  or  make  any 
contract  outside  of  its  terms.  I  refer  to  Attorney -General 
V.  McDoncdd,  2  Geldert  and  Oxley,  125  ;  Qiteen  v.  Snow, 
3  Geldert  and  Oxley,  373,  at  page  377  ;  Attorney 'Gmeral 
V.  Sheraton,  28  N.  S.  R,  492,  at  page  499  ;  Attorney- 
General  V.  Temple,  29  N.  S.  R.,  299. 

If  this  is  so,  entries  in  books  and  receipts  are  immaterial 
unless  payment  is  made.  And,  assuming  that  the  payment 
by  check  was  good  until  dishonor,  once  it  was  dishonored, 
the  Commissioner  could  not,  on  the  2nd  of  August,  take 
payment,  whether  by  good  check  or  otherwise.  It  was 
too  late. 

The  applicants  may  have  been  premature  in  putting 
in  applications  before  the  cheque  had  been  dishonored,  and 
their  applications  may  be  void,  but  this  does   not  help 
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Allen.     I  think,  however,  that  the  payment  was  not  good 
during  this  period. 

In  Cohen  v.  Hall,  3  Q.  B.  D.,  371,  Cockburn,  L.  C.  J., 
said  : 

"  It  is  very  true  that  a  man  who  takes  a  cheek  may  be 
estopped  from  proceeding  to  enforce  payment  of  the  debt 
until  presentment  of  the  check,  and  if  the  che<4ue  is 
ultimately  paid  the  debt  is  extinguished.  All  that  happens 
in  the  meantime  is  that  the  right  of  action  is  suspended. 
But  when  the  cheque  is  presented  and  dishonored,  the  debt, 
the  remedy  for  which  was  suspended,  until  presentment  of 
the  cheque,  may  be  treated  as  a  debt  subsisting  all  along, 
just  as  if  the  cheque  had  never  been  given.  The  giving  of 
the  cheque  only  suspends  the  remedy ;  it  does  not  extinguish 
the  debt." 

Mellor,  J.,  said  : 

"  Till  the  cheque  is  presented  the  remedy  is  in  suspense 
but  the  debt  itself  is  not  aftected.  The  debt  has  never 
been  paid  and  remains  in  the  event,  I  think,  the  proper 
subject  of  a  garnishee  order,  though  the  remedy  was 
suspended  till  a  date  subsequent  to  the  service  of  the 
order." 

I  also  refer  to  Hadley  v.  Hadley,  1898,  2  Ch.,  68  ; 
Loughnan  v.  Bannj,  Ir.  Reps.,  5  C.  L.,  638,  and  Ir.  Reps., 
6  C.  L.,  457. 

The  same  line  of  reasoning  would  probably  lead  one 
to  the  conclusion  that  the  Commissioner  cannot,  as  no 
express  authority  to  do  it  is  conferred,  take  che<jues  in 
payment  of  rentals  or  other  dues  under  this  Act;  that 
payment  must  be  made  in  money.  But  it  is  unnecessary 
to  express  any  opinion  on  that  subject  until  the  question 
comes  up  directly.  No  doubt  the  legislature  will  authorize 
that  mode  of  payment,  since  the  practice  has  prevailed  in 
the  office. 

Coming  to  the  second  point,  I  agree  entirely  with  the 
learned  Commissioner,  that  he  had  not  jurisdiction  to  deal 
with  the  supposed  equities  of  Allen  as  against  Hayward,  a 
member  of  the  Company,  on  the  theory  that  he,  Hayward, 
could  not  allow  the  lease  of  the  company  to  be  forfeited 
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and  take  a  fresh  title  for  himself,  but  must,  in  the  interests 
of  this  creditor,  keep  the  leases  alive  by  payment  of  the 
rentals. 

In  Mott  V.  Lockharty  7  A.  C,  572,  the  Judicial  Committee 
said : 

"He"  (the  Commissioner)  "is  the  creature  of  the 
Statute,  and  has  no  jurisdiction  given  him  to  enforce 
equities  entirely  outside  of  the  statutory  proceedings." 

Hay  ward  gave  them  notice  of  the  accruing  forfeiture, 
including  Allen,  and  Allen  had  as  much  right  to  prevent  a 
forfeiture  as  Hay  ward. 

In  my  opinion  the  appeal  must  be  dismissed,  and  with 
costs. 

Appeal  distni^ed  with  costs. 


MosHER  V.  O'Brien. 
Before  Townshend,  Frasbr,  and  Russell,  J  J. 

Bm  of  SaU — Absence  of  fraudulent  circumstances — Possession-^Effect 
of  affidavit— Judicature  rule  not  applicable. 

A  b'.II  of  sale  g-iven  in  connection  with  the  sale  of  a  business  was  held 
by  the  vendor  for  the  benefit  and  protection  of  plaintiff,  who  had 
indorsed  certain  promissory  notes  given  *by  the  vendee  in  payment 
of  the  purchase  money. 

This  bill. of  sale  having  expired,  in  consequence  of  failure  to  renew  it 
under  the  provisions  of  the  Act,  plaintiff,  in  pursuance  of  an  agree- 
ment made  at  the  time  of  the  sale,  demanded  and  received  a  second 
bill  of  sale,  to  secure  the  amount  for  which  he  remained  liable  in  res- 
pect of  the  original  indorsements,  as  well  as  certain  amounts  for 
which  he  had  become  liable  as  indorser  of  other  promissory  notes. 

There  being  no  question  of  insolvency  on  the  part  of  the  maker  at  the 
time  the  second  bill  of  sale  was  given,  and  no  fraudulent  purposei 
and  the  terms  of  the  agreement  being  accurately  set  forth, 

Held,  that  there  was  no  pretence  for  holding  the  bill  of  sale  void  under 
the  Statute  of  Elizabeth. 

Hcidy  also,  that  the  fact  that  plaintiff  had  taken  possession  under  his 
bill  of  sale,  and  was  in  possession  at  the  time  the  sheriff  made  his 
levy,  was  sufficient,  in  the  absence  of  fraud,  to  enable  plaintiff  to 
maintain  his  action. 

Held,  also,  following  Creighton  v.  Reid,  27,  N.  S.  R.,  72,  that  the  affi- 
davit to  the  bill  of  sale  was  not  bad  because  it  had  been  sworn 
before  the  solicitor  by  whom  the  bill  of  sale  was  prepared,  the  rule 
in  the  Judicature  Act  (O.  36,  r.  16)  referring  only  to  matters  litigated 
in  Court,  and  not  to  outside  matters  such  as  affidavits  tj  Bills 
of  Sale. 
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Appeal  from  the  following  judgment  of  Meagher,  J., 
in  an  action  brought  by  plaintiff  against  the  sheriff  of  the 
County  of  Hants  for  wrongfully  seizing  and  detaining 
property  claimed  by  plaintiff  under  a  bill  of  sale  : 

I  was  prepared  at  the  trial  to  dispose  of  this  case,  and 
would  have  done  so  but  for  a  question  raised  at  the  last 
moment  of  the  trial,  viz.,  that  the  bill  of  sale  was  invalid 
because  the  affidavit  of  the  grantor  was  sworn  to  before 
Mr.  Christie,  who  prepared  it,  he  being,  at  the  time,  solicitor 
for  the  grantee,  if  not  for  both  parties,  in  connection  there- 
with.    He  was,  I  have  no  doubt,  acting  for  both. 

i  fitid  all  the  facts  in  controversy  in  the  plaintiffs 
favour,  and  am  of  the  opinion  that  the  bill  of  sale  is  not 
open  to  attack  on  any  of  the  grounds  urged,  and  that  it 
was  given  and  accepted  in  good  faith,  and  was  founded 
upon  sufficient  consideration,  and  upon  a  promise  on  the 
faith  of  which  the  plaintiff  became  surety  for  the  judgment 
debtor;  and  was  not  made  in  contemplation  of  insolvency 
nor  with  intent  to  defeat,  hinder  or  delay  the  creditors  of 
the  grantor,  or  any  of  them,  and  was  not,  under  the 
circumstances,  made  in  contravention  of  any  statute. 

The  possession  taken  by  the  plaintiff  was  sufficient  to 
entitle  him  to  recover,  and  that  step  was  taken  in  good 
faith  and  for  his  sole  benefit,  and  not  in  the  interests  of, 
nor  for  the  protection  of,  the  judgment  debtor.  There  was 
no  dispute  that  the  plaintiff  had  paid  a  very  substantial 
sum,  in  discharge  of  the  liability  he  as.sumed  as  surety  for 
Puttner,  at  the  time  the  promise  was  given  to  protect  him 
against  such  liability. 

As  to  the  objection  to  the  bill  of  sale,  I  cannot  permit 
it  to  prevail  because  I  do  not  think  it  is  w^ell  founded. 
The  situation  in  England  and  here  in  relation  to  that  point 
is  wholly  different.  The  decision  of  Wright,  J.  in  A  mbroHe 
v.  Bilker  (1896),  2  Q.  B.,  362,  shows  that  quite  clearly. 
He  did  not  think  he  was  contravening  any  principle 
involved  in  Vernon  v.  Cooke  (1880),  49  L.  J-.'^Q.  B.  767, 
which  was  the  unanimous  decision  of  Bramwell,  Baggallay 
and  Thesiger,  L.  JJ.  The  decision  in  Amhrone  v.  Baker 
was  founded  wholly  on  the  change  made  in  the  meantime. 
In  Creighton  v.  Reid,  Mr.  Justice  Henry,  at  page  72,  of 
27  N.  S.  R,  and  Mr.  Justice  Townshend  at  page  103,  were 
quite  emphatic  in  the  view  that  the  rule  in  our  Judicature 
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Act  referred  only  to  litigious  business  in  Court,  and  that 
was  the  view  held  in  Veynon  v.  Cooke. 

By  the  English  Bills  of  Sale  Act,  as  it  stood,  when 
Ambrose  v.  Balcer,  was  decided,  the  Masters  of  the  Supreme 
Court  attached  to  the  Queen's  Bench  Division  were  consti- 
tuted (sec  13),  Registrars  for  the  purposes  of  that  Act, 
Section  17  authorized  them  to  take  any  affidavits  required 
for  the  purposes  thereof.  Certain  of  the  then  existing  Judi- 
cature rules  contained  provisions  specifically  referring  to 
the  registration  of  bills  of  sale,  and  Wright,  J.,  therefore 
held,  relying  upon  Re  Chapman^  26  Ch.  D.,  338 ;  L.  J.,  Ch. 
Vol.  53,  p.  962,  that  the  rules  of  the  Supreme  Court 
generally  applied  to  Bills  of  Sale. 

There  is  no  connection  whatever  between  our  rules  and 
the  statute  relating  to  bills  of  sale.  I  may  add  th^Ct  I  did 
not  place  much  reliance  on  the  evidence  of  the  judgment 
debtor.  The  plaintiff  is  entitled  to  recover  and  with  costs. 
Nothing  was  said  as  to  damages,  and  no  evidence  was 
given  on  the  suVyect.  If  nominal  damages  are  claimed 
they  can  be  fixed  when  the  rule  is  moved, 

1904,  November  22nd.  W,  F.  O'Connor  and  F,  L 
Davidson,  in  support  of  appeal. — The  evidence  has  been 
misconstrued.  Tlie  second  bill  of  sale  was  not  a  carrying 
out  of  the  previous  arrangement  made  before  the  insolvency. 
It  is  bad  under  Assijts.  and  Pre/.  Act  because  made  by  an 
insolvent  person  with  obvious  intent  to  prefer,  or  in  any 
event  with  the  necessary  effect  of  giving  a  preference.  It 
is  bad  in  any  event  as  to  tlie  $300.00  loans.  If  there  was 
an  agreement  as  to  the  $600.00,  the  bill  of  sale  is  bad  un- 
der the  Bills  of  Sale  Act,  the  agreement  not  being  truly 
recited.  If  the  bill  of  sale  is  not  merely  defective,  but  bad, 
possession  wJll  not  lielp  the  plaintiff.  Colonial  Securities 
Trihst  Co.  V.  Massey,  (1896),  1  Q.  B.,  38.  The  onus  is  on 
the  party  setting  up  a  prior  agreement  to  establish  its  exist- 
ence and  bova  fides.  Kerry  v.  Janies,  21  Ont.  App.,  97; 
Breese  v.  Knox,  24  Ont.  App.  202.  (Townshend,  J.  re- 
ferred to  McCu  rdy  v.  GrantM  N.  S.  R.  520).  Parkeron  Pre- 
ferences, pp.  141,  143 ;  Clarkson  v.  Sterling,  15  Ont  App., 
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234.  A  mere  general  promise  is  not  sufficient.  At^nstrong 
V.  JohnatoTie,  32  0.  R.,  15 ;  Jonea  v.  Kinney,  11  S.  C.  R., 
719.  The  unexplained  delay  raises  a  prima  facie  case. 
Parker  on  Preferences,  p.  143 ;  Clarkston  v.  Sterling, 
15  Ont.  App.,  234  ;  Webster  v.  Crickmore,  25  Ont.  App., 
97 ;  Re  Tunstall,  13  Ch.  D.,  102 ;  Ex  parte  Kilmer, 
13  Ch.  D.,  345 ;  Tompkins  v.  Saffery,  3  App.  Cas.,  213 ; 
Hope  V.  May,  24  Ont.  App.,  24 ;  Montgomery  v.  Corbett, 
24  Ont.  App.,  311.  Mala  fides  will  make  the  transaction 
bad  notwithstanding  that  there  is  consideration.  Cvlton 
V.  Harris,  30  N.  S.  R.,  112  ;  Bump  on  Fraud,  p.  419.  The 
effect  of  the  deed  is  a  test  of  the  intent.  Wade  v.  Kenny, 
3  Can.  L,  J.,  197  ;  Freeman  v.  Cook,  L.  R.,  5  Ch.  App., 
241.  (TowNSHEND,  J.,  referred  to  Midcahie  v.  Archibald, 
S.  C.  R.).  .  Stoddard  v.  Wilson,  16  O.  R.,  17 ;  Ex  parte 
Dunn,  17  Ch.  D.,  20.  The  deed  being  void  in  part  is 
void  in  toto,  Parker  on  Assignments,  233  ;  14  Am,  and 
Eng,  Ency.  of  Law,  p.  268  ;  Cossets  on  Assignments,  p.  22; 
Parker  on  Assignments,  p.  262  ;  McDonald  v.  Cummings, 
24  S.  C.  R.,  321.  The  alleged  agreement  not  being  truly 
set  forth,  the  deed  is  void  under  the  Bills  of  Sales  A  ct, 
BarliTig  v.  Bishop,  29  Beav.,  417  ;  Reese  River  Silver  Min- 
ing Co.  v.  Atwell,  L.  R.,  7  Eq.,  347  ;  Middleton  v.  Pollock, 
2  Ch.  D.,  108.  The  bill  of  sale  is  void  because  the  affida- 
\\i  is  not  sworn  in  accordance  with  O.  36,  r.  16  ;  A  mbrose 
V.  Baker,  (1896)  2  Q.  B. ;  The  King  v.  Mason,  2  T.  R.  586. 

J.  B,  Kenny,  contra. — Ambrose  v.  Baker,  was  decided 
under  rules  made  applicable  in  express  terms  to  bills  of 
sale,  which  is  not  so  here.  Eng.  O.  61,  rr.  1,  25,  26,  27  and 
28.  The  functionary  who  took  this  affidavit  was  not  an 
officer  of  the  court.  We  have  established  that  the  bill  of 
sale  w€W  given  in  pursuance  of  a  previous  agreement. 
Under  c.  145,  R.  S.  N.  S.,  s.  4,  sub. '  sec.  1,  defendants 
must  prove  insolvency  and  intent  to  defeat  creditors. 
There   is    evidence  upon    which    the    trial    judge    could 

19 — N.  S.  R.   37. 
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properly  find  that  there  were  suflBcient  assets  to  meet  the 
liabilities.  Defendants  must  establish  knowledge  of  the 
insolvency  on  the  part  of  the  grantee.  Johnstmie  v.  Hope, 
17  Ont.  App.  10  ;  McCurdy  v.  Grant,  32  N.  S.  R,  520. 
If  this  bill  of  sale  is  void  it  is  because  it  is  a  preference. 
A  preference  is  not  bad  under  the  statute  of  Elizabeth,  and 
the  instrument  can  therefore  only  be  attacked  under  the 
Assignments  Act,  under  which  it  may  be  upheld  as  to  part 
Mackr  v.  McKinnon,  21  S.  C.  R.,  645 ;  Gelding  v.  Cum- 
ing, 16  O.  R,  201.  The  creditors  were  not  delayed  or 
hindered,  inasmuch  as  there  wcis  already  other  security  in 
existence  on  the  debtor's  property.  The  effect  of  the  deed 
is  no  evidence  of  the  intent.  Allan  v.  McTavish,  8  Ont 
App.,  440  ;  Midcahie  v.  Archibald,  28  S.  C.  R,  523.  The 
consideration  in  the  instrument  need  not  be  exactly  stated. 
Ex  parte  Johnstone,  26  Ch.  D.  338. 

W.  F,  O'Connor  in  reply. — Coughlan  v.  CuuTnberland, 
(1898),  1  Ch.,  304;  Mader  v.  McKinnon,  S.  C.  R 
(Cas.  Dig.)  2nd  ed.  122.  McKinnon  v.  Roche,  18  Ont 
App.,  646.  As  to  Allan  v.  McTavish,  see  Parker  on 
Assignments,  p.  48. 

1905,  January  10th.  Townshend,  J. — The  inception 
of  the  transaction  w^hich  has  led  to  this  suit  was  a  bill  of 
sale  made  to  Dimock  Bros,  by  E.  C.  Puttner.  The  latter 
had  purchased  the  former's  business  at  Scotch  Village,  and 
the  consideration  for  the  bill  of  sale  was  the  price  of  the 
goods.  Besides  the  bill  of  sale  Dimock  Bros,  took  certain 
promisory  notes  representing  the  purchase,  indorsed  by  the 
plaintiff  as  surety.  At  the  same  time  it  was  agreed 
between  the  Dimocks,  Puttner  and  the  plaintiff'  that  the 
bill  of  sale  should  be  held  by  Dimocks  for  plaintiff'^s  benefit 
and  protection  as  surety.  The  amount  due  on  these  notes 
was  from  time  to  time  reduced  by  payments  until  it  only 
amounted  to  SHOO.  About  this  time  plaintiff  foimd  that 
the  bill  of  sale  to  Dimocks,  on  which  he  relied  for  protection, 
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was  valueless — I  presume  from  not  having  been  renewecL 
He  then  asked  for  and  obtained  the  bill  of  sale  now 
attacked.  In  this  bill  of  sale  the  consideration  named  is 
82,000.  The  reason  for  this  is  explained  by  the  fact  that 
plaintiif  had  been  and  was  then  indorser  for  Puttner  on 
other  notes,  and  the  agreement  had  been  made  long  before 
between  Puttner  and  himself  that  security  in  this  form,  for 
his  protection,  was  to  be  given  when  called  for.  The  bill 
of  sale  truly  recites  all  these  facts  and  the  agreement,  and 
there  is  not  the  slightest  ground  for  suspecting  any  other 
motive  or  fradulent  intent  between  the  parties.  The 
learned  trial  judge  has  so  found,  and  the  evidence  amply 
sustains  his  finding. 

The  bill  of  sale  has  been  attacked  on  three  grounds  : 

(1)  As  contravening  the  provisions  of  Chap.  145,  R  S.> 
Of  assignments  by  insolvent  persons. 

(2)  As  contrary  to  13th  Elizabeth,  and 

(3)  As  void  against  creditors  under  Chap.  142  R  S.^ 
Bills  of  Sales  Act. 

In  view  of  the  finding  of  the  learned  trial  judge  that 
it  was  given  in  fulfilment  of  an  agreement  made  long 
before,  when  there  was  no  question  of  Puttner's  insolvency^ 
and  made,  as  we  think,  in  good  faith,  there  can  be  no 
doubt  of  its  validity  so  far  as  the  Assignments  Act  is 
concerned.  It  would  be  superfluous  to  cite  authorities  in 
support  of  this.  In  our  own  Court,  in  Ontario  and  in 
England  it  has  been  so  decided.  The  transactions  between 
the  parties  in  this  case  will  bear  the  close  scrutiny  which 
should  always  be  exercised  in  a  matter  of  this  kind.  In 
the  absence  of  any  fradulent  purpose  or  indicia  of  fraud 
from  first  to  last,  there  can  be  no  pretence  for  holding  it 
void  under  the  Statute  of  Elizabeth. 

Then  as  to  the  Bills  of  Sales  Act  I  can  find  nothing  in 
the  evidence  to  show  that  the  bill  of  sale  does  not  comply 
with  its  requirements.     The  only  suggestion  was  that  the 
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agreement  was  not  truly  set  forth,  but,  in  my  opinion,  the 
recital  does  accurately  and  truly  contain  the  terms  of  the 
agreement  proved.  If  it  were  not  so,  the  fact  that  plaintiff 
had  taken  possession  under  the  bill  of  sale,  and  was  in 
.possession  at  the  time  the  sheriff'  made  his  levy,  is  quite 
sufficient,  in  the  absence  of  fraud,  to  enable  the  plaintiff 
to  maintain  this  action. 

As  to  the  remaining  point,  that  the  affidavit  was 
invalid,  because  sworn  before  the  solicitor  who  prepared 
the  bill  of  sale,  I  agree  with  and  adopt  the  conclusion  of 
the  learned  judge  below.  For  the  reason  there  stated  the 
English  authorities  are  not  applicable  here.  As  pointed 
out  in  Creighton  v.  Reid,  27  N.  S,  R,  72,  the  rule  in  the 
Judicature  Act  has  reference  only  to  matters  litigated  in 
the  court  and  not  to  outside  matters,  such  as  affidavits  to 
bills  of  sale. 

For  these  reasons  I  am  of  opinion  this  appeal  should 
be  dismissed  with  costs. 

Appeal  dismissed  with  costs. 
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Miller  Bros,  et  al  v.  Blair. 

Before  Townshend,  J.,  Graham,  £.  J.,  and  Russbll,  J. 

Purchase  and  hiring  agreement — Failute   to  record  under  Bills  of  Sale 
Act,  R.   S.,  iqoo,  c.  142,  s.  8 — Not  good  as  against  bona  fide 
purchaser  for  value. — Incomplete  clause, 

PlaintifTs,  throug-h  their  agent  K.,  sold  to  F.  a  piano  for  the  sum  of 
$300,  F.  paying  a  portion'  of  the  purchase  money  in  cash  and 
giving  his  promisory  notes  for  the  balance  extending  over  a  period 
of  thirty-four  months. 

Immediately  after  the  sale  and  after  receiving  delivery  of  the  piano,  F» 
signed  a  purchase  and  hiring  agreement,  under  which,  upon  com- 
pletion of  the  payments  to  be  made  by  him,  he  was  to  become 
owner  of  the  piano,  the  title  to  which,  in  the  meantime,  remained  in 
the  vendors.  It  was  further  agreed  that  in  the  event  of  F.  becoming 
insolvent,  or  attempting  to  sell  or  part  with  the  possession  of  the 
piano,  all  rights  of  F.  should  cease  and  the  vendors  should  be  at 
liberty  to  retaUe  possession. 

F.  sold  the  piano  to  the  defendant  while  about  one  half  of  the  purchase 
money  was  still  unpaid. 

Held^  that  the  ag-reement  signed  by  F.,  having  been  taken  by  way  of 
security,  should  have  been  filed  under  the  provisions  of  the  Bills  of 
Sale  Act,  R.  S.  1900,  c.  142,  s.  8,  in  order  to  be  valid  against  credi- 
tors or  an  innocent  purchaser  for  value,  and  not  having  been  so 
filed,   plaintiffs  could  not  recover. 

One  of  the  clauses  of  the  agreement  contained  a  number  of  blanks 
which  by  inadvertence  were  not  filled  up  at  the  time  the  agreement 
was  executed. 

Held,  that  the  Court  could  not  give  effect  to  the  clause  in  question,  but 
must  deal  with  the  agreement  as  if  the  cUuse  were  not  there  at  alL 

Appeal  from  the  judgment  of  Fraser,  J.  in  favor  of 
plaintiffs,  in  an  action  for  the  wrongful  taking,  using, 
conversion  and  detention  of  a  piano  of  which  plaintiffs 
claimed  to  be  owners  and  entitled  to  the  possession. 

1904,  Dec.  6th.  J.  J.  Ritchie,  K.  C,  in  support  of 
appeal. — There  is  a  finding  here  supported  by  the  evidence 
that  the  piano  was  not  delivered  under  the  agreement- 
There  was  a  sale  and  delivery  previous  to  the  agreementu 
Guest  V.  Diack,  29  N.  S.  R,  504,  has  therefore  no  applica- 
tion. The  resale  clause  is  not  in  the  agreement  in  Guest 
V.  Diack.  The  fact  that  as  to  a  portion  of  the  printed 
agreement  the  blanks  are  not  filled  up  shows  that  the 
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parties  did  not  intend  that  to  be  any  part  of  their  contract 
We  are  entitled  to  recover  under  the  Factors  Act,  R  S.  N.  S., 
vol.  2,  p.  441,  S.10;  Leev.  Butler,  62  L.  J.,  Q.  B.,  591 ; 
S,  C,  2  Q.  B.,  318.  The  true  construction  of  thia 
agreement  is  that  it  was  an  absolute  sale  of  the  piano* 
Maddl  V.  Thoiiw.s  ct  Co.,  (1891),  1  Q.  B.,  230.  The  damages 
are  excessive.  There  is  no  proof  of  an}^  damage  except  the 
value   of   the   piano  which  plaintiff  puts  at  S75.00. 

TT.  F,  O'Connor  and  R.  F.  Phalen,  contra. — Guest  v, 
Diacky  is  absolutely  indistinguishable.  If  the  blanks  are 
not  filled  in  this  is  a  mere  hiring  agreement  to  which  the 
Bills  of  Sale  Act  is  not  applicable.  The  agreement  is  for 
a  sale  but  not  of  this  piano  as  to  which  there  is  merely  a 
hiring  agreement.  As  to  damages  it  is  the  value  of  the 
piano  when  defendant  got  it  which  must  be  considered 
and  not  the  value  when  McDonald  saw  it  after  it  had  been 
sometime  in  defendant's  possession. 

J.  J.  Ritchie,  K.  C,  in  reply. 

1905,  January  10th.  Townshend,  J. — The  defendant. 
Blair,  bought  from  one  Rudolph  Frederickson  the  piano  in 
question,  for  the  price  of  $100,  .which  the  latter  had  the 
right  to  redeem  in  60  days  on  payment  of  the  money 
advanced,  with  interest.  The  piano  was  delivered  to  the 
defendant  but  the  loan  was  not  repaid,  and  defendant  sold 
or  disposed  of  it  as  his  own.  The  plaintifTs  agent,  David 
Knight,  had  some  two  years  before  sold  this  piano  to 
Frederickson  for  8300,  of  which  he  paid  810,  and  for  the 
balance  gave  his  promissory  notes  maturing  at  different 
dates.  At  the  time  defendant  bought  there  was  8150  due 
and  to  come  due  to  plaintiffs.  Shortly  after  the  sale 
Frederickson  signed  an  agreement,  described  by  plain- 
tiff, McDonald,  as  the  usual  contract  of  sale  used  by 
them,  and  he  says  their  agent  had  no  authority  to  dispose 
of  it  in  any  other  way  than  by  our  usual  form  of  agree- 
ment. 
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This  particular  agreement  in  evidence  is  as  follows  : 

"  This  agreement  made  by  and  between  Miller  Bros.  & 
McDonald,  hereinafter  called  the  parties  of  the  first  part, 
and  Rudolph  Frederickson  of  Whitney  Pier,  hereinafter 
called  the  party  of  the  second  part. 

Witnesseth :  the  parties  of  the  first  part  hereby  demise 
lease  and  rent  to  the  party  of  the  second  part,  one  piano, 
No.  5469,  for  the  consideration  of  the  sum  of  $300,  paid 
in  advance  810,  and  the  further  sum  of  $290  payable 
promptly  at  the  office  of  Miller  Bros.  &  McDonald,  at 
Halifax,  N.  S.,  as  herein  mentioned  :  One  four  months 
note,  $30 ;  eight  months  note,  $30 ;  twelve  months  note, 
$30 ;  sixteen  months  note,  $30 ;  twenty  months  note,  $30 ; 
twenty-four  months  note,  $30  ;  twenty-seven  months  note, 
840;  thirty  months  note,  $40;  thirty-four  months  note,  $30. 

And  the  said  party  of  the  second  part  hereby  agrees 
to  use  said  piano  with  all  reasonable  and  proper  care  and 
pay  for  the  use  thereof  the  said  several  sums  above 
mentioned  in  the  manner  and  at  the  times  specified. 

In  case  the  said  party  of  the  second  part  shall  fail  to 
make  said  payments  at  the  time  and  in  the  manner  above 
stated,  or  shall  in  any  way  violate  any  of  the  conditions 
herein ;  or  in  case  the  said  party  of  the  second  part  shall 
become  insolvent,  or  abscond  from  the  province  of  Nova 
Scotia,  or  shall  in  any  wise  become  involved  so  that  the 
said  piano  shall  become  liable  to  seizure  for  the  debts  of 
the  party  of  the  second  part,  or  to  distress  for  rent ;  or 
shall  attempt  to  sell  or  dispose  of  the  same,  then  in  such 
case  the  parties  of  the  first  part  shall  be  entitled  to  take 
immediate  possession  of  the  said  piano  and  all  the  rights 
of  the  party  of  the  second  part  thereto  shall  wholly  cease 
and  determine,  save  that  on  a  resale  of  said  goods  the 
parties  of  the  first  part  shall  account  to  the  party  of  the 
second  part  for  all  moneys  received  over  and  above  the 
unpaid  instalments,  interest  thereon,  expenses  of  seizure 
and  resale,  commissions  on  resale  and  any  amounts  paid 
out  for  the  discharge  of  any  liens  for  rent,  taxes  or  other- 
wise, tc^Qther  with  interest  thereon,  and  a  fair  rent. 

And  it  is  further  agreed  by  and  between  the  said 
parties  that  if  the  said  party  of  the  second  part  shall  at 
any  time  within  months  from  this  date  pay  to  the 

said  parties  of  the  first  part  the  sum  of  dollars,  the 

said  parties  of  the  first  part  agree,  on  receipt  of  said  sum, 
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to  deliver  to  the  said  party  of  the  second  part,  one 
ecjual  in  value  to  the  above  named  with  a  receipted 

bill  of  sale  thereof,  and  notwithstanding   any  provision 
herein    contained    the    said  shall    remain    the 

property    of    the  said   parties    of    the    first    part    until . 
they  otherwise    hereafter    dispose  of    it,   and    is  not  to 
be  removed  from  the  present  residence  of  the  said  party  of 
the  second  part  without  full  authority  in  writing  from  the 
said  parties  of  the  first  part. 
Aug.  23rd,  1891. 

Name,      (Sgd.)  Rudolph  Frederickson. 
Whitney  Pier. 

Witness,       (Sgd.)  D.  Knight. 

It  will  be  observed  that  the  last  clause  of  the  above 
agreement,  and  the  important  one  so  far  as  this  action  is 
concerned,  is  imperfect,  that  is  to  say,  in  all  its  material 
provisions,  such  as  price,  time,  and  article  referred  to, 
there  are  only  blanks.  It  is  impossible  to  know  from  the 
document  how  these  blanks  were  to  be  filled  in.  We 
might  guess  what  was  intended,  but  no  rule  of  construction 
would  justify  us  in  doing  this,  and  evidence  dehors  the 
document  would  not  be  permissible.  Thac  portion  which 
is  complete  shows  it  to  be  a  purchasing  and  hiring  agree- 
ment, by  virtue  of  which,  at  the  end  of  the  term^  the 
purchaser  would  on  payment  in  full  become  the  owner. 
It  provides  that  in  case  of  the  vendee  becoming  insolvent, 
or  in  case  the  piano  becomes  liable  to  seizure  for  debt  or 
rent,  or  attempting  to  sell  or  dispose  of  it,  the  seller  may 
take  possession  and  the  right  of  the  vendee  shall  cease, 
save  that  on  a  resale  the  seller  shall  account  to  the 
purchaser  for  all  moneys  over  and  above  the  unpaid 
instalments,  interest  and  expenses. 

The  defendant,  in  his  6th  and  7th  grounds  of  defence, 
sets  up  the  Bill  of  Sales  Act,  chap,  142,  R.  S.,  that  he  is  an 
innocent  purchaser  or  creditor  for  value,  and  inasmuch  as 
the  plaintiff  did  not  comply  with  the  provisions  of  this 
statute  by  filing  the  agreement  in  the  oflSce  of  the  Registrar 
of  Deeds  this  action  cannot  be  maintained  against  him. 
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None  of  the  very  specific  provisions  of  sec.  8  of  that 
Act  have  been  complied  with,  and  they  were  made  for  tha 
very  purpose  of  preventing  what  has  occurred  in  this  case^ 

"  Every  hiring,  lease,  or  transfer  for  the  sale  of  personal 
chattels  accompanied  by  an  immediate  delivery,  and 
followed  by  an  actual  and  continued  change  of  possession 
whereby  it  is  agreed  (a)  that  the  property  in  the  personal 
chattels,  or  (b)  in  case  of  bargain  and  sale  a  lien  thereon 
for  the  price  thereof,  or  any  portion  therof,  shall  remain  in 
the  person  letting  to  hire,  &c.,  &c." 

The  agent,  Knight,  says  : 

"  I  placed  piano  in  Frederickson's  possession  a  few 
days  after  I  sold  it  but  3/M.G.M.  (the  agreement)  was 
signed  after  I  put  the  piano  in,  about  an  hour  or  after* 
wards." 

The  evidence  of  sale  is,  I  think,  sufficiently  complete 
and  that  this  agreement  was  taken  by  way  of  security, 
and  must  be  filed  to  be  good  and  valid  against  creditors 
or  an  innocent  purchaser. 

The  learned  trial  judge  says  that  except  for  the  decision 
in  Guest  v.  Diack,  29  N.  S.  R.,  504,  he  would  have  found 
that  the  "  transa<»tion  was  a  sale."  He  has,  however, 
evidently  overlooked  the  fact  that  the  particular  clause  on 
which  the  judgment  of  the  majority  of  the  court  in  that 
case  was  based,  is  not  to  be  found  in  the  agreement  under 
consideration.  Apparently  the  last  clause  in  which  the 
blanks  occurred  was  so  intended,  but,  as  already  pointed 
out,  we  cannot  give  eft'ect  to  a  term  in  a  contract  which 
lacks  the  material  ingredients  and  for  the  disposition  of 
this  case  we  must  deal  with  the  agreement  as  if  not  there 
at  all. 

It  is  a  printed  blank,  and  it  is  not  unusual  for  forms 
of  this  kind  to  have  printed  in  them  clauses  not  intended 
to  be  used  in  all  transactions. 

For  these  reasons  I  am  of  opinion  this  appeal  should 
be  allowed  with  costs,  and  judgment  below  entered  for 
defendant  with  costs. 

Apjjeal  alloiced  uith  costs. 
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Bell  et  al  v.  The  Cape  Breton  Electric  Co.,  Ltd. 

Before  Townshend,  J.,  Graham,  E.  J.,  and  Russell,  J. 

MUctric  Tram  Company — Liability  for  negligence  in  operating  car9— 
Excessive  speed — Nuisance  caused  by  depositing  snow  on  street. 

The  defendant  company  removed  from  their  track  snow  which  accumu- 
lated there  during-  a  heavy  snow  storm,  and  deposited  it  upon  the 
highway  in  such  a  way  as  to  make  it  impassable  to  wag-g-ons,  which 
were  forced,  in  consequence,  to  make  use  of  the  company's  track,  of 
which  the  company  had  notice. 

Plaintiff'  horse  and  waggon,  while  proceeding  along  the  track,  was 
overtaken  by  one  of  the  defendant's  cars,  and,  before  it  could 
escape,  was  run  into  and  the  horse,  waggon  and  harness,  and  the 
contents  of  the  waggon  injured. 

The  evidence  showed  that  the  car,  at  the  time,  was  being  driven  at  ao 
excessive  rate  of  speed,  and  that  the  driver  of  the  waggon  made 
repeated  efforts  to  attract  the  attention  of  the  motorman,  but  failed 
to  do  so  although  there  was  sufficient  light  and  there  was  an  unob- 
structed view  of  the  place  where  the  wagg-on  was  at  the  time  of  the 
accident  for  a  distance  of  four  hundred  yards. 

Mieldy  in  an  action  claiming  damages  for  negligence,  that  plaintiffs  were 
entitled  to  recover. 

Sfeldt  that  the  blocking  of  the  highway  by  defendant  constituted  in  fact 
as  well  as  in  law  a  nuisance,  and,  the  common  law  having  been 
infringed,  there  was  no  burden  cast  upon  plaintiff  to  show  a  require- 
ment by  the  local  authorities  to  level  the  snow  to  a  certain  depth 
over  a  certain  area,  and  that  such  requirement  had  not  been 
complied  with. 

£leldf  also,  that  if  contributory  negligence  was  relied  on,  the  case  was 
one  in  which  defendants  must  not  onl  /  prove  such  negligence,  bat, 
also,  that  it  was  of  such  a  character  that  they  could  not  by  the  exer- 
cise of  ordinary  care  and  diligence  have  averted  the  mischief  which 
happened. 

£feld,  also,  that  the  restrictions  in  the  company's  charter  in  relatioo  to 
the  levelling  of  snow  placed  upon  the  highway,  amounted  to  a 
condition. 

This  was  an  appeal  from  the  judgment  of  Fraser,  J., 
in  favor  of  defendant,  in  an  action  to  recover  damages  for 
negligence,  in  running  into  plaintiff's  horse  and  waggon, 
f>n  Main  Street,  in  the  town  of  Sydney  Mines,  and  injuring 
the  horse  and  destroying  the  waggon  and  goods.  The 
facts  are  fully  stated  in  the  judgment  of  the  Court,  us 
delivered  by  Graham,  K  J, 

1904,  December  6th.  C,  P.  Fullerton  and  J.  P,  Fdey, 
in  support  of  appeal. — The  findings  are  not  supported  by 
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the  evidence.  We  were  lawfully  driving  on  the  car  track, 
and  under  the  circumstances  the  defendants  owed  us  a 
peculiar  degree  of  care.  Defendants  were  required  to 
carry  a  headlight  by  which  they  should  have  seen  us  in 
ample  time  to  stop  the  car.  Acts  of  1900,  c.  130» 
Schedule  A,  r.  6.  R.  4  does  not  affect  their  liabil- 
ity if  they  run  us  down.  It  was  part  of  plaintiffs 
case  to  prove  their  certificate  in  order  to  show  their  right 
to  operate  their  cars.  Acts  1900,  c.  130,  s.  24 ;  Roberts  v. 
Halifax  Coal  Co.,  20  N.  S.  R.,  617.  The  public  has  the 
right  to  use  the  portion  of  the  street  occupied  by  the 
track.  Rowan  v.  Toronto  Street  Ry.  Co.,  29  S.  C.  R., 
317.  •   It  was  defendants  duty  to  level  the  snow. 

A,  Ih^sdaU,  K.  C,  contra. — R.  9,  We  are  not  charged 
with  illegally  occupying  the  street  with  our  road.  Plain- 
tiff was  a  trespasser  and  a  wrong-doer  at  the  time  of  the 
accident.  Orand  Trunk  Ry.  v.  Anderson,  25  S.  C.  R., 
553;  Am.  and  Emg.  Ency.  of  Law,  vol.  23,  pp.  735,749,  761 ; 
Acts  of  1900,  c.  130,  Schedule  A,  r.  4.  Plaintiff  having 
put  himself  into  a  place  where  he  could  not  get  off  the 
track  brought  himself  within  r.  4.  The  negligence  com- 
plained of  is  that  we  should  have  seen  plaintiff  sooner. 
The  burden  was  on  plaintiff  to  prove  that  we  could  have 
seen  him  sooner,  and  this  he  has  failed  to  do.  The 
throwing  up  of  the  snow  has  no  bearing  on  the  accident. 
There  is  no  evidence  of  any  action  by  the  Town  or  the 
Municipality  under  r.  9.  The  rate  of  speed  is  not  limited 
and  th^re  is  no  evidence  that  we  were  running  at  an 
unreasonable  rate. 

C.  P.  FvZlerton,  in  reply. 

1905,  January  10th.  Graham,  E.  J.,  delivered  the 
judgment  of  the  Court : 

The  cause  of  action,  or  rather  the  alleged  cause  of  the 
accident,  is  thus  set  out  in  the  statement  of  claim  : 

"2nd.  On  or  about  the  7th  day  of  January,  A.D.  1904, 
the  defendants,  by  their  servants  and  workmen,  dug  up 
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and  cleared  away  a  track  through  the  snow  on  the  main 
street  at  Sydney  Mines,  and  unlawfully  piled  up  the  snow 
on  both  sides  of  said  track  in  such  a  way  that  it  was 
impossible  tor  teams  passing  along  said  track  to  avoid  or 
escape  said  company's  tram  cars  while  running  along 
said  track. 

3rd.  On  or  about  the  7th  day  of  February,  while  the 
plaintiff's  horse  and  express  waggon,  which  express  waggon 
was  loaded  with  goods,  were  being  lawfully  driven  along 
said  main  street  and  along  the  opened  track,  the  defendant 
company's  tram  car,  being  carelessly  and  negligently  driven 
and  managed  by  defendant  company,  their  servants  or 
workmen,  and  being  driven  at  an  unlawful  rate  of  speed, 
ran  into  and  struck  said  horse  and  waggon  of  the  plaintiff's, 
and  injured  said  horse  and  destroyed  said  waggonr  and 
said  load  of  goods  of  the  plaintiffs." 

It  appears  that  on  the  7th  of  January,  1904,  one  of 
the  plaintiffs,  Robert  Bell,  of  Sydney  Mines,  had  gone  to 
North  Sydney  and  was  returning  home  with  a  waggon 
load  of  provisions  when,  just  at  the  entrance  to  the  town 
of  Sydney  Mines,  he  was  met  and  run  into  by  one  of  the 
defendant's  electric  trams,  and  had  the  team  injured. 

Coming  into  the  town  there  is  on  the  street  an  incline 
or  up  grade  extending  for  about  500  yards  (Sutherland's 
estimate)  from  Sutherland's  corner  to  the  crest  of  the 
slope,  the  grade  being  two  or  three  per  cent.  A  snow  fall 
of  the  2nd  of  Januarj^  lodged  on  this  incline  to  a  depth  of 
from  one  to  two  feet,  something  over  a  foot,  not  over  two 
feet.  A  witness  for  defendant  says  one  foot.  The 
defendant  company  proceeding  from  the  North  Sydney 
direction  to  remove  the  snow  from  their  own  track  (which 
lies  on  the  right  hand  of  the  travelled  street,  all  traflSc 
passing  on  the  left)  had  by  the  evening  of  the  3rd  cleared 
the  snow  from  this  incline  up  to  within  150  f^et  of  the 
scene  of  the  accident,  and  by  the  4th  they  had  cleared  to 
Thompson's  corner,  beyond  this  point. 

The  street  is,  according  to  Sutherland,  narrow^  here, 
and  the  snow  removed  from  the  company's  track  was 
heaped  up  on  each  side  of  the  track,  making  a  depth  of 
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snow  of  from  three  to  four  feet.  The  company  did  not 
remove  or  level  off  these  piles  on  either  side  until  the  8th, 
after  the  accident.  And  the  town  of  Sydney  Mines  had 
not  cleared  off  a  track  on  the  highway  for  vehicles,  either 
dealing  with  the  natural  fall  of  snow  or  the  accumulations 
of  the  company. 

The  evidence  is  clear  that  after  the  company  cleared  its 
track  all  vehicles  used  that  track,  taking  their  chances. 
The  plaintiff's  witnesses  show  that  on  the  highway  there 
was  no  means  of  passage  for  vehicles  except  on  the  track 
of  the  company.  They  were  all  cross-examined  to  elicit 
this  fact.-  When  the  defendant's  witnesses  came  on  they 
failed  to  disprove  that  fact.  '  What  some  of  them  did 
testify  to  was  this  :  That  sleighs  (not  waggons)  had  kept 
.to  the  left  of  the  track  from  Sutherland's  corner  for  about 
100  yards,  or  near  Boyds,  then,  the  snow  being  too  deep, 
"  nearly  up  to  the  fence,"  had,  I  suppose,  transversely  crossed 
the  track  and  left  the  highway,  entering  an  open  field, 
had  crossed  through  the  field  until  reaching  opposite  to  a 
point  on  the  highway  near  to  the  top  of  the  grade,  availed 
themselves  of  a  cross  road  to  return  to  the  highway, 
recrossing  the  company's  track  transversely,  and  again 
.getting  on  the  left  side.  Not  one  of  them,  except  perhaps 
•Oakley — I  think  he  does  not — says  that  he  saw  even  a 
sleigh  do  this,  but  they  say  they  saw  the  tracks  of  sleighs 
which  no  doubt  had  done  it. 

I  think  that  the  learned  judge's  finding  is  that  the 
highway  was  passable  only  on  the  defendant's  track  for 
•waggons,  but  the  sleighs  might  pass  at  the  side  and  by 
taking  this  detour. 

After  the  company  cleared  its  track  it  was  not  used 
by  the  teams.  I  do  not  wonder  that  the  plaintiff's 
witnesses,  most  of  them  resident  upon  that  incline,  had 
denied  the  existence  of  this  means  of  passage,  and  had 
sworn  that  the  tram  track  was  the  only  way.  At  any  rate 
the  defendant's  evidence  is  conclusive  to   show  that  the 
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passage  could  not  be  made  by  keeping  to  the  highway. 
The  defendants  elicited  evidence  rather  to  show  that  the 
plaintitt*  should  not  have  been  out  with  a  waggon  rather 
than  that  this  detour  was  passable  for  one.  I  will  deal 
with  that  presently.  Then,  I  think  that  the  evidence 
shows  that  the  blocking  of  the  highway,  other  than  on 
their  own  track,  was  due  to  the  company's  removing  the 
snow  from  the  track  and  placing  it  at  the  side  upon  the 
highway,  that  a  waggon  might  have  got  through  with  the 
natural  fall.  Defendants  cross-examined  to  show  that  it 
could  do  so. 

To  return,  the  plaintiff  about  dusk,  when  going  up  this 
incline,  saw  the  defendant's  tram  at  a  distance  of  some 
260  yards  from  him.  There  was  a  turnout  leading  to 
Boutilier's  premises  ahead  of  him  if  he  could  reach  that 
He  urged  his  horse  forward,  kept  shouting  and  waving  to 
the  tram,  but  failed  to  attract  the  notice  of  the  motorman, 
or  to  reach  the  turnout,  and  having  gone  a  distance  of 
about  150  feet  jumped  his  horse  into  the  snow  at  the  side, 
saving  it  to  some  extent,  but  receiving  some  injury  to  it, 
and  to  the  waggon,  harness  and  load.  He  says  that  the 
tram  was  approaching  at  the  rate  of  ten  or  twelve  miles 
an  hour — the  motorman  says  seven  or  eight.  One  can 
judge  to  some  extent  the  momentum'  which  a  car  going 
down  that  incline,  a  distance  of  200  yards,  with  a  grade, 
as  the  motorman  says,  of  two  or  three  per  cent,  would 
attain  from  the  simple  force  of  gravity.  I  understand 
that  his  brake  was  not  on..  The  motorman  says  that  he 
did  not  see  the  team  until  he  was  within  ten  feet  of  it. 
The  power  was  not  being  used  but  he  reversed  and  did 
not,  as  I  understand  his  evidence,  apply  the  brake.  The 
car  ran  about  two  lengths  of  itself  beyond  the  wrecked 
team.  The  evidence  of  one  of  the  plaintiffs,  Thomas  Bell, 
shows  that  from  North  Sydney  to  Sutherland's  comer, 
owing  to  drifting,  there  was  no  snow  on  the  road,  although 
it  appears  that  in  the  town  of  Sydney  Mines,  itself> 
including  this  incline,  the  people  were  using  their  sleighs. 
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The  plaintiffs  knew  of  this  condition  of  the  road  to  North 
Sydney  and  used  their  waggon  for  the  journey  advisedly 
and  appropriately. 

(The  learned  judge  here  quoted  the  evidence  at  length.) 
In  my  opinion  this  blocking  of  the  highway  by  thft 
company  constituted  in  fact  as  well  as  in  law  a  nuisance- 
Dealing  with  the  question  of  law  I  think  that  the  case 
in  the  House  of  Lords,  Ogston  v.  The  Aberdeen  Districis 
Tramways  Co.,  {IS97)  A.  C.  Ill,  shows  that  a  tramway 
company  does  commit  a  nuisance  by  placing  snow  from 
its  track  upon  the  highway  if  the  snow  piles  in  fact  amount 
to  a  nuisance.  That  giving  a  tram  company  authority  to 
operate  a  road  does  not  give  it  the  right  so  to  disturb 
the  snow. 

I  also  think  that  there  is  nothing  in  the  case  of  the 
City  of  Montreal  v.  The  Montreal  Street  Railway  Com,^ 
pany^  (1903),  A.  C.  482,  at  variance  with  that  idea.  Lord 
McNaghten  had  a  provision  to  construe  which  is  different 
from  this  one,  and  thought  that  there  was  involved  an 
express  permission  to  place  the  snow  at  the  side. 

I  also  refer  to  the  case  of  Dvhlin  Tramway  a  Co.  v. 
Fitzgerald,  (1903),  A.  C.  99. 

In  my  opinion  the  legislative  charter  of  the  defendant 
company  assumes  that  placing  snow  from  the  track  upon 
the  highway  m^y  create  a  nuisance,  and  it  gives  the 
company  permission  to  do  it  but  subject  to  restrictions 
which  I  think  amount  to  a  condition. 
This  is  the  provision : 

"The  company  may  remove  snow  and  ice  from  its 
tracks  or  any  portion  of  them  to  enable  it  to  operate  its 
cars,  provided,  however,  that  in  case  said  snow  and  ice 
shall  be  removed  from  its  tracks,  it  shall  be  its  duty  to 
level  it  to  uniform  depth  to  be  determined  by  the  municipal 
council  and  the  town  councils  of  the  respective  towns 
within  their  jurisdiction,  and  to  such  a  distance  each  side 
of  the  track  as  the  said  councils  shall  direct.  Or  to 
remove  from  the  road  highway  or  street  all  snow  or  ice 
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disturbed,  ploughed  or  thrown  out  by  the  plough,  leveller 
or  tools  of  the  company  within  forty-eight  hours,  or  the 
fall  or  disturbance  of  said  snow  or  ice,  if  either  of  said 
councils  shall  direct." 

Construing  this  provision  is  delicate  work,  but  I  think 
it  means,  so  far  8bs  levelling  the  disturbed  snow  is  concerned, 
that  the  company  is  to  level  it  within  a  reasonable  time, 
and  that  they  are  in  each  case  to  level  by  scattering  the 
removed  snow  over  an  area  and  leaving  it  at  such  a  height 
that  a  degree  of  uniformity  will  be  attained  which  is 
satisfactory  to  the  local  council,  no  doubt  a,cting  by  its 
engineer  or  other  proper  oflScers. 

By-laws  cannot  be  made  in  advance  to  fit  every  case. 
The  company  places  itself  in  the  judgment  of  the  council 
and  it  must  level  the  snow  to  the  satisfaction  of  the  local 
<»ouncil.     It  "determines"   and  "directs"  and  that  is  final. 

Therefore  I  do  not  think  that  the  burden  was  cast  upon 
this  plaintiff  to  show  (the  common  law  having  been 
infringed)  that  there  was  a  requirement  made  by  the  local 
council  to  level  to  a  certain  depth  and  over  a  certain  area, 
and  that  this  requirement  had  not  been  complied  with. 

I  think  I  have  shown  that  sleighs  did  not  travel  on 
the  side  of  the  street  at  the  point  at  which  the  accident 
occurred.  The  accident  occurred,  to  I  understand  the 
witnesses,  between  the  two  crossings  testified  to  by 
defendants  witnesses;  that  is,  the  team  had  passed  the 
first  crossing  (at  Boyds)  the  one  which  detoured  into  the 
field.  No  one  says  that  that  detour  was  possible  for  a 
waggon  even  if  the  defendant  at  that  time  of  the  evening 
could  see  it.  No  one  says  that  the  sleigh  track  at  the 
«ide  of  the  railway,  from  Sutherland's  corner  to  the  first 
crossing  at  Boyd's  was  feasible  for  a  waggon. 

The  trial  judge,  I  think,  has  based  his  judgment  upon 
the  theory  of  contributory  negligence.  He  says  "no 
reasonable  person  under  such  circumstances  in  the  dark 
should  have  driven  with  a  waggon  on  the  car  track*" 
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I  have  endeavoured  to  show  that  this  was  the  only 
feasible  course  for  him  to  tak«. 

There  was  hardly  any  choice  about  the  matter  if  he 
expected  to  get  home. 

With  trams  runniiicr  only  every  half  hour,  if  they  ran 
at  a  reasonable  rate  of  speed,  and  under  control  of  the 
brake,  and  with  the  inotorman  keeping  a  look  out  ahead 
appropriate  to  the  requirements  of  the  locality,  tiie  chances 
which  the  plaintiff  took,  with  a  turn  out  ahead,  were  not  at 
all  out  of  proportion. 

In  Smith  on  Negligence,  p.  236,  this  is  said  : 

"  It  .should  be  observed  that  in  many  cases  as  in  Lax  et 
al  V.  DarUtvjton,  (5  Ex.  I).  28)  the  defendant  has  done  a 
wrong  which  has  placed  the  plaintiff* in  a  position  where  he 
has  to  choose  between  foregoing  what  he  has  a  right  to  do 
or  ruijning  a  risk  of  injury,  and  the  defendant  as  a  wrong- 
doer does  not  seem  to  be  in  a  position  to  take  advantage 
of  his  own  wrong,  but  ought  to  be  held  liable  for  damages 
resulting  from  the  risk  which  he  had  compelled  the 
plaintiff  to  run  if  it  was  reasonable  for  the  plaintiff  to  run 
such  risk  from  his  point  of  view,  and  if  the  defendant 
ought  to  have  contemplated  that  the  plaintiff  might 
rea«>onably  run  such  risk." 

I  refer  also  to  the  ca.se  of  Clayarda  v.  Defhirk,  12  Q.  B., 
439,  and  the  criticis  n  of  Lord  Bramwell  in  Smith's  book, 
p.  185,  and  SmWin  critici.sm  on  Lord  BramwelTs  criticism 
at  the  close  of  the  note.  That  author  thinks  a  plaintiff  is 
entitled  to  run  some  risk  when  a  defendant  has  placed  him 
in  a  dilemma  and  that  the  only  test  of  what  ri.sk  he  may 
run  is  to  say  such  risk  as  is  reasonable  under  all  the 
circumstances. 

The  best  evidence  that  the  defendant  contemplated 
that  people  might  run  the  risk  of  going  on  the  track  is 
that  they  were  doing  so  for  at  least  two  days.  True,  they 
were  using  sleighs,  but  excepting  in  the  matter  of  width, 
and  no  one  suggests  that  there  was  room  at  the  side  even 
for  a  sleigh,  a  w^aggon  was  not  handicapped  more  than  a 
sleigh  would  be  in  such  a  strait. 
20 — N.  s.  R.  37. 
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That  brings  me  to  this  point,  namely,  if  the  case  is  one 
in  which  contributory  negligence  is  the  (juest ion,  that  there 
was  set  iu  force  a  later  active  intelligent  agency  than  going 
upon  the  railway  track. 

The  defendants  must  not  only  prove  the  plaintiffs 
contributory  negligence  but  also  that  such  negligence  was 
of  such  a  character  that  they  could  not  by  the  exercise  of 
ordinary  care  and  diligence  have  avoided  the  mischief 
which  happened.  Radley  v.  Loiidcm  tt  N.  W.  Ry.  Co., 
1  App.  Cas.  754. 

We  have  here  at  least  a  narrow  dangerous  place  on  a 
public  highway,  knowledge  that  teams  were  using  it  and 
there  was  not  room  to  pass  if  they  met  the  tram  at  this 
jpoint  until  a  turnout  could  be  reached. 

I  do  not  wish  to  repeat,  but  there  w^as  a  rate  of  speed 
wrhich  I  have  endeavoured  to  indicate.  There  was  an 
attempt  at  warning  by  the  driver  of  the  team  at  a  distance 
which  would  enable  the  tram  to  stop  in  plenty  of  time. 
It  was  not  80  very  dark  ;  it  was  about  du^k.  The  fact 
that  a  man  used  a  lantern  in  his  barn  is  not  very  strong 
evidence  as  to  the  degree  of  daylight  outside.  The  snow 
on  the  ground,  against  which  a  team  stands  out  by  contrast, 
and  an  uninterrupted  view  of  400  yards  afforded  the 
motorinan  a  good  chance  of  noticing  the  team,  Cullen 
saw  the  team  over  200  feet  away  from  it,  and  the  motor- 
man  did  not  see  it  until  within  ten  feet  of  it. 

In  my  opinion  this  ground  alone  (which  the  learned 
judge  does  not  deal  with)  entitles  the  plaintiff  to  recover. 

The  appeal  must  be  allowed  and  judgment  entered  for 
the  plaintiff*  in  the  sum  of  seventy  dollars,  with  costs. 

Appeal  allowed  with  costs. 
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Before  Graham,  £.  J.»  Fraser  and  Russell,  JJ. 

Practice — Special  indorsement — Words  ^^  debt  or  liquidated  demand" — 

Claims  for  work  and  lahor^   and  goods  sold — Application  for 

summary  judgment  under  O.   i^. 

A  claim  for  reasonable  remuneration  for  work  and  labor,  even  in  the 
absence  of  an  express  contract  as  to  the  rate  of  remuneration,  comes 
within  the  description  of  a  *'  debt  or  liquidated  demand  ",  and  may 
be  the  subject  oC  a  special  indorsement. 

In  a  number  of  cases  ta  which  application  was  made  for  leave  to  enter 
final  judgment  under  O  14  the  claim  indorsed  was  in  some  cases  for 
so  many  days  labor  at  so  much  per  day,  and  in  others  for  goods 
sold  and  delivered  at  a  nanxed  price.  The  indorsements  did  not  in 
either  class  of  cases  show  that  the  defendant  had  agreed  or  con- 
tracted for  the  lal>or  or  the  goods  at  the  prices  specified. 

The  applications  were  refused  by  the  judge  to  whom  they  were  made 
on  the  ground  that  the  writs  were  not  specially  indorsed. 

Held^  allowing  plaintiff's  appeal  and  granting  the  applications  for 
summary  judgment,  that  both  cases  stood  upon  the  same  footing; 
that  the  claim  for  work  and  labor,  in  the  absence  of  an  express 
contract,  was  in  the  nature  of  a  quantum  meruit^  and  that  for  goods 
sold,  in  the  absence  of  a  price  agreed,  in  the  nature  of  a  quantum 
valebant^  and  that  the  form  good  in  the  one  case  must  be  equally 
good  in  the  other. 

This  was  an  appeal  tVora  the  judgment  or  decision  of 
TowxSHEND,  J.,  dismissing  plaintiff's  application  made 
under  O.  14,  for  leave  to  enter  final  judgment  and  from 
the  order  taken  out  thereon. 

The  writ  of  summons  in  the  action  was  indorsed  as 
follows : 

"  The  plaintiff's  claim  is  for  the  price  of  work  and  labor 
done  by  the  plaintiff  for  the  defendant  at  its  request." 

Parliculars  were  given  showing  the  amount  claimed  to 
be  $87.56. 

The  judgment  appealed  from  was  as  follows  : 

In  these  applications  for  judgment  under  Order  14, 
the  defendants  contend  that  the  indorsement  on  the 
writ  is  not  within  the  provisions  of  Order  3,  rule  5, 
and  cannot  be  treated  as  a  specially  indorsed  writ. 
In  four  of  the  cases  the  claim  indorsed  is  for  so  many 
days    labour   at   so    much    per    day,    answering,    as    is 
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contended,  to  the  old  count  of  qiutntam  meruit,  and 
in  the  remaining  case  for  goods  sold  and  delivered  at  a 
named  price,  answering,  as  is  contended,  to  the  old  form 
of  quantum  vdlptxit.  The  argument  is,  that,  stated  in 
either  of  these  forms,  it  does  not  appear  that  "the  plaintiff 
seeks  only  to  recover  a  debt  or  liquidated  demand  in  money 
payable  by  the  defendant,"  as  provided  in  Order  3,  rule  5; 
that,  to  bring  the  claim  within  the  terms  of  this  order,  it 
should  clearly  be  shown  in  the  indorsement  that  defendant 
agreed  or  contracted  for  the  labour  or  the  goods  at  the 
prices  specified.  The  plaintiff*  contended  that,  even  if 
defective  in  this  respect,  the  objection  could  be  i-enioved 
by  his  affidavit  for  judgment  which,  it  was  admitted, 
Wduld  show  a  good  claim  for  a  specially  indorsed  writ. 
The  defendant  contends  a  defective  indorsement  could  not 
be  made  good  in  this  manner,  and,  in  my  opinion  the 
authorities  sustain  his  position  that  the  affidavits  for 
judgment  can  only  verify  the  claim  indorsed  on  the  writ, 
and  if  n.ot  sufficient,  then  plaintiff's  motion  must  fail. 

What  constitutes  a  liquidated  demand  which  may  be 
specially  indorsed  has  been  the  subject  of  much  controversy 
in  England,  Ireland  and  Ontario,  but,  so  far  as  I  am  aware, 
it  is  now  wxised  here  for  the  first  time.  The  practice 
hitheito  has  been  to  treat  an  indorsement  such  as  plaintiff 
has  made  in  this  case  as  sufficient  for  a  specially  indorsed 
writ.  This  subject  is  discussed  at  great  length,  and  with 
great  thoroughness,  in  Cavaimgh,  Law  of  Summary  Judg- 
ments, at  pp.  18-88,  and  he  sums  up  as  follows : 

"  Briefly  the  operation  of  Order  3,  rule  6,  in  respect  of 
claims  '  for  use  or  occupation,  or  of  qauntiun  meruit  or 
qtutntani  valelxtt  claims  seenjs  to  us  to  be  as  follows:  The 
rule  covers  all  cases  where  a  definite  remuneration  is  fixed 
by  express  agreement  or  b}'  usage  or  custom.  The  rule 
also  covers  all  cases  where  in  pursuance  of  such  agreement 
or  usage  or  custom  a  definite  remuneration  is  subsequently 
fixed.  .  .  .  The  rule  also  covers  all  cases  where  by 
an  account  stated  or  other  transaction  the  original  claim 
is  transmuted  into  a  li((uidated  demand.  On  the  other 
hand  the  rule  does  not  cover  any  case  where  the  claim  is 
to  recover  compensation  for  use  and  occupation,  or  for 
services  rendered,  or  goods  sold,  the  remuneration  for 
which,  has  not  been  fixed  by  agreement  or  in  any  any 
other  binding  way." 
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This  and  other  passages  to  be  found  in  his  work  show 
clearly  that,  in  his  opinion,  founded  on  the  eases  cited  and 
discussed,  claims  on  a  quaniuvi  iiurvAt  or  quaniam  valebat 
are  not  the  subject  of  special  indorsement.  The  claims  as 
indorsed  in  the  several  ca.ses  under  consideration,  are  under 
these  two  classes,  and,  if  the  conclusion  of  this  writer  is 
correct,  this  motion  should  be  refused,  A  further  very 
full  discussion  on  the  point  will  be  found  in  39  C.  L.  J., 
pp.  259  and  545,  by  Mr.  Alexander  MacGregor,  one  of  the 
Masters  of  the  High  Court  of  Ontario,  in  which  he  arrives 
at  the  same  conclusion  as  Mr.  Cavanagh.  The  answer  of 
plaintiffs'  counsel  is  that  both  in  England  and  Xova  Scotia 
the  universal  practice  has  been  to  enter  judgment  on 
indorsements  such  as  are  found  in  the  present  writs.  I 
have  been  referred  to  some  English  cases  where  it  was 
apparently  assumed  such  an  indorsement  w^as  sufficient, 
but  there  is  no  actual  decision  to  that  effect. 

In  Sheba  v.  Trnbsltawe.  (1892),  1  Q.  B.,  680,  Lord 
Coleridge,  it  is  true,  is  dealing  onl}''  with  the  case  of 
interest,  but  the  principle  on  which  he  prcxjeeds  evidently 
is  that  fo?  a  special  indorsement,  it  must  appear  that  the 
claim  was  a  contract  for  payment.  He  of  course  does  not 
directly  deal  with  the  point  I  am  now  considering  as  it 
was  not  before  him.  The  Gold  Ores  Company  v.  Parr, 
(1892),  2  Q.  B.,  14,  is  to  the  same  effect  and  also  shows 
that  plaintiff's  affidavit  cannot  be  looked  at  to  make  good 
a  defective  indorsement. 

Forms  which  are  given  cannot  control  unless  they 
conform  to  the  statute,  and  it  therefore  does  not  help  the 
matter  to  point  to  them  for  they  often  mislead. 

According  to  all  the  English  cases,  this  sunnnary 
method  of  obtaining  judgment,  being  specially  given  by 
statute,  the  party  applying  must  very  strictly  pursue  its 
invin^,  vide  G a rney  V.  Small,  (1891),  2  Q.  B.,  584,  and 
Pujcton  v.  Babrd„  41  W.  R.  88.  Following  this  view  I 
feel  reluctantly  compelled  to  lefuse  plaintiffs  applications 
in  all  these  cases.  It  being  an  important  (juestion  of 
practice,  if  plaintiff's  counsel  desires  to  take  the  opinion  of 
the  full  court,  I  will  stay  proceedings  to  enable  him  to  do 
so,  otherwise  the  motion  must  be  dismissed  in  each  case. 
Costs  reserved. 

Mr.  Stairs  requested  leave  to  amend  by  adding  the 
words  "  as  agreed  "  which  I  refused  to  allow. 
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1904,  November  24th.  R.  E.  Harris,  K.  C,  in  support 
of  appeal. — There  is  no  affidavit  of  merits  by  the  defend- 
ant. Crowell  V.  Lmigard,  28  N.  S.  R.,  257  ;  Or.  3,  r.  5;  Forms, 
Judicature  Btdes,  p.  239.  The  woitIh  "  debt  or  liquidated 
demand"  are  brought  from  the  Common  Law  Procedure 
Act.  Day's  Common  Law  Procedure  Act,  p.  62  ;  R.  S.  N.  S. 
4th  series,  c.  94,  ss.  59  and  60.  Any  indorsement  which 
would  have  been  ^ood  under  the  Common  Law  Procedure 
Act  is  good  under  O.  3,  r.  5.  Astcyti  v.  Hwnvitz,  41 
L.  T.  R.,  521 ;  Bickers  v.  Speight,  22  Q.  B.  D.,  9  ;  Smith  v. 
Wilson,  4  C.  P.  D.,  395  ;  Gravt  v.  Easton,  13  Q.  B.  D., 
302  ;  An.  Pr.,  p.  10  ;  Walker  v.  Hicks,  3  Q.  B.  D.,  8 ; 
Hodsoll  v.  Bajcfer,  El.  Bl.  and  El.  884 ;  Smart  v.  Niagam 
&  a  R.  Ry.  Co.,  12  U.  C.  C.  P.,  404 ;  Odgers  on  Pleading, 
p.  41.  Thi3  particular  form  of  indorsement  has  been 
held  to  be  good  in  England.  Smith  v.  Wils(,ii,  4  C.  P.  D., 
395  ;  S.  a,  5  C.  P.  D.,  25  ;  Parson  v.  Smith,  20  Sol.  Jour., 
93;  Runnacles  v.  Mesqidta,  1  Q.  B.  D.,  416:  Philliiw 
V.  Harris,  Wk.  N.,  1876,  p.  54  ;  Stevenson  v.  Weir,  4  L.  R. 
Ir.,  369  ;  Kilgori.f  v.  iM'Gione,  8.  L.  R.  Jr.,  354  :  Whalen 
V.  Kelley,  14  L.  R.  Jr.,  387  ;  MVaicley  v.  Campbell,  4 
L.  R.  Ir,  410.  The  amendment  we  asked  for  should  have 
been  granted.  Croirell  v.  Longard,  28  N.  S.  R.,  257 : 
Warner  v  Symon  Kaye,  27  N.  S  R.,  343:  Roberts  v. 
Plant,  (1895),  1  Q.  B.,  597  ;  Paxton  v.  Baird,  (1893), 
1  Q.  B.,  139;  Holland  v.  Leslie,  (1893),  2  Q.  B.,  450 ; 
Annual  Practice,  1904,  pp.  130,  145,  117.  If  the  amend- 
ment is  necessary  it  should  be  made  now.  Bradley  v. 
Chamberlain,  (1893),  1  Q.  B„  439;  Satchwell  w.  Clark, 
66  L.  T.  N.  S.,  641. 

E.  P.  Allison,  contra. — An.  Pr.,  1904,  p.  12  ;  Cavanayh 
on  Summary  Judgment,  pp.  7,  8,  and  9.  We  have  to  go 
to  the  Common  Law  before  1854  for  the  meaning  of  the 
words  *'debt  or  liquidated  demand.".  Pollock  &  Maitlavd, 
Vol.  2,  p.  203  to  214  ;  Judicature  Rules,  Appdx.  C,  s.  3; 
O.  19,  r.  5  ;  An.  Pr.  1904,  notes  under  O.  19,  r  5  ;  The 
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/*iX  2  P.  D.,  227  ;  Weekly  Notes,  (1885),  165  ;  Johnson 
V.  Fitzgerald,  29  N.  S.  R.  357.  Forms  must  conform  to 
the  words  of  the  statute  even  when  the  Act  makes  a  form- 
Sufficient.  Gold  Ores  Redivction  Co.  v.  Parr,  (1892X. 
2  Q.  B.,  14.  Only  forms  for  work  and  labour  are  found' 
in  Appendix  A.,  s.  2.  Blackstmie,  Vol.  2,  p.  154.  Bouvier 
Law  Dictionary,  under  "Debt",  "Assumpsit".  At  no  time 
did  debt  lie  upon  a  qucinturn  vuruAt.  Chitty  on  Pleadings, 
10th  Am.  ed.,  Vol.  1,  121,  n.  g.  The  old  action  of  debt  lay 
only  on  a  sum  certain  that  is  a  liquidated  demand  in  money; 
therefore  the  word  "  debt,"  if  used  synonomously  with 
^'liquidate  1  demand,"  must  be  given  its  most  technical  mean- 
ing. Stephens  Principles  of  Pleading,  6th  ed.,  p.  15; 
Shurmwr  v.  Youmg,  5  T.  L.  R.,  155  ;  Chitty  on  Pleading, 
p.  353 ;  "Summary  Judgment",  39  Can.  L.  J.,  p.  570,  589, 
and  590;  Sheba  Gold  Mining  Co.  v.  Trubshaw,  (1892), 
1  Q.  B.,  680 ;  Boavier  Law  Dictionary,  "  Liquidated 
Demand";  Garney  v.  Small,  (1891),  2  Q.  B.,  584;  Roffers  v- 
Hunt,  10  Exch.,  474.  The  indorsement  on  the  writ  is  con- 
clusive and  the  affidavit  cannot  be  looked  at  to  ascertain  the 
nature  of  the  claim.  There  was  no  jurisdiction  to  grant 
the  application  for  an  amendment.  O.  14,  r.  1,  has  been 
amended  by  adding  r.  lb.,  to  r.  2,  and  by  adding  to  rule  9 
r.  9b.  Previous  to  the  amendment  whenever  an  unliqui- 
dated claim  was  added  to  indorsement,  no  proceedings  could 
be  taken  under  O.  14  until  there  was  a  fresh  summonsi 
Gurney  v.  SmaU,  Paxton  v.  Baird  (sup.).  The  amendment 
does  not  help  where  the  indorsement  is  deficient.  Clarkson 
V.  Dwan,  17  Ont.  P.  R.,  214  ;  A  n.  Pr.,  1904,  p.  220.  As  to 
the  power  of  the  party  to  amend  without  license.  O.  20; 
Cavanagh  on  Summary  Judgment,  67  to  69  ;  Guiness  v. 
Caraher,  (1900),  2  Ir.  L,  505;  Soiines  v.  Stafford,  16 
P.  R,  264.  There  can  be  no  amendment  after  an  appli- 
cation under  O.  14  is  before  the  judge. 

R.  E.  Harris,  K.  C,  in  reply. — It  is  not  necessary  to 
go  back  of  the  Common  Law  Procedure  Act  to  arrive   at 
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the  meaning  of  the  words  "debt  or  liquidated  demand". 
These  words  in  the  Judicature  Act  must  be  read  in  the 
light  of  tlie  decisions  under  the  Common  Law  Procedure 
Act.  As  to  tlie  forms,  ^7?.  Pr.,  1904,  p.  10.  6.  19  has 
no  application  to  a  special  indorsement  under  0.  3,  r.  5. 
•The  use  of  the  word  "price"  implies  an  agreement.  As 
to  amendment,  Roberts  v.  Plavt  is  decisive.  An.  Pr.  1905, 
p.  145. 

1 905,  January  10th.  Russell,  J. — The  question  raised 
by  the  appeals  in  these  cases  has  been  discussed  by  Mr. 
Cavanagh  in  his  work  on  Summary  Judgments,  and  by  Mr. 
Alex.  MacGregor,  one  of  the  masters  of  the  High  Court  of 
Ontario,  whose  article  appears  in  39  Cavada  Laiv  Journal, 
at  page  570.  The  learned  judge  before  whom  the  appli- 
cation for  judgment  was  n)ade,  under  Order  XIV,  decided 
in  accordance  wMth  the  views  of  these  writers,  that  the 
writs  had  not  been  specially  indorsed,  because  in  some  of 
the  cases  the  claim  was  fo  •  goods  sold  and  delivered  and 
in  the  others  for  work  ai  d  labor,  and  the  indorsements  did 
not  in  either  class  of  cases  show  that  the  defendant  htvd 
agreed  or  contracted  for  the  labor  or  the  goods  at  the 
prices  specified  in  the  indors  ment.  In  the  cases  for  goods 
sold  the  indorsements  complied  with  the  form  given  in  the 
appendix  of  special  indorsements.  No  form  of  special 
indorsement  is  given  for  work  and  labor,  but  it  is  clear 
that  both  cases  must  stand  upon  the  same  footing.  The 
claim  for  work  and  labor,  in  the  absence  of  an  express 
contract,  is  in  the  nature  of  quant  am  meruit,  and  that  for 
goods  sold,  in  the  like  absence  of  a  price  agreed  upon,  is  in 
the  nature  of  qiutntum  ralebant.  The  defendant  s counsel 
concedes  that  in  the  cases  of  the  latter  class  the  form  of 
the  indorsement  is  in  compliance  with  that  given  in  the 
rules  and  that  if  this  form  is  sufficient  in  tjie  case  of  goods 
eold  and  delivered,  it  must  be  equalU^  ^^^^  for  w^ork  and 
labor.  But  he  contends  that  the  forms  in  the  appendix 
do  not  establish  the  law,  and  that  neither  a  claim  on  a 
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qiuintam   meruit   for  labor,  nor  on  a  quantum  valebant 
for  goods  can  be  the  subject  of  a  specially   indorsed  writ. 

In  the  case  in  which  the  affidavits  are  printed  it  was 
shown  that  there  actually  had  been  an  agreement  as  to 
the  wages  to  be  paid,  but  defendant  contends  that  the 
affidavits  cannot  be  used  for  the  purpose  of  removing  the 
objection  to  the  indorsement.  It  will  not  be  necessary  to 
consider  this  point  if  .the  authorities  establish  that  a  claim 
for  work  and  labor,  even  in  the  absence  of  an  express 
contract  as  to  the  rate  of  remuneration,  comes  within  the 
description  of  a  *  debt  or  liquidated  demand  in  monej'." 

These  words  were  used  in  the  Common  Law  Procedure 
Ad  to  describe  tiie  kind  of  cases  in  which  the  plaintiff' 
could  indorse  the  particulars  of  his  claim  upon  his  writ  of 
summons  in  lieu  of  a  declaration  and  obtain  final  judgment 
on  default.  The  words  will  be  found  in  the  Revised 
Statutes,  4th  series,  c.  94,  s.  59,  corresponding  to 
section  25,  of  the  Common  Law  Frorediire  Act  of  1852, 
(DfujH  C.  P.  A.,  p.  62).  "The  plaintiff  shall  annex  or 
indorse  on  his  writ  and  copy  therof,  the  particulars  of  his 
claim  .  .  .  .  in  all  cases  where  the  claim  is  for  a 
debt  or  liquidated  demand  in  money,  with  or  without 
interest,  arising  upon  a  contract,  express  or  implied."  I 
think  it  was  never  questioned  in  this  province,  that  a  claim 
for  goods  sold  and  delivered,  or  for  work  and  labor, 
whether  the  price  was  agreed  upon  or  not,  could  be 
indorsed  upon  the  writ  under  this  section  and  that  default 
could  be  marked,  and  final  judgment  entered  for  the 
amount  claimed  if  the  defendant  did  not  appear.  It  is 
reasonably  contended  that  when  tlie  judges  of  this  court, 
acting  under  the  authority  conferred  upon  them  by  the 
legislature,  adopted  rule  5  of  Order  III,  with  this  uniform 
practice  in  view,  they  must  be  taken  to  have  used  the 
words  in  cj'  estion  in  the  sense  established  by  the  practice 
from  1854  down  to  the  passing  of  the  Judicature  Act. 

But  the  plaintiff's  case  does  not  depend  upon  this 
contention.     It  has  been  taken    for   trranted  in  more  than 
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one  case  in  England  since  the  passing  of  the  Judicature 
rules,  and  decided  in  three  Irish  cases,  under  precisely 
similar  provisions,  that  a  claim  for  reasonable  remuneration, 
not  expressly  fixed  by  contract,  for  work  done,  is  within 
the  expression  "debt  or  liquidated  demand."  (Annual 
Practice,  1905,  p.  13.)  In  Smith  v.  WUsmi,  4  C.  P.  D., 
392,  the  special  indorsement  on  the  writ  of  summons 
claimed  £49,  and  stated  the  particulars  with  dates  and 
amounts  to  be  "  To  goods."  There  were  other  particulars 
in  addition  to  these  on  which  the  defendant  based  his 
objection  to  the  indorsement,  but  this  would  have  been 
enough  to  prevent  it  from  being  a  special  indorsement, 
according  to  the  argument  for  the  defendant  in  this  case. 
It  does  not  seem  to  have  occurred  to  counsel  to  contend 
that  the  indorsement  should  have  shown  that  a  price 
had  been  agreed  upon.  He  merely  argued  that  tlie 
indorsement  was  not  sufficient  to  enable  the  defendant  "to 
satisfy  his  mind  whether  he  ought  to  pay  or  resist." 
Pollock,  B.,  in  the  Common  Pleas  Division,  said,  "If  this 
indorsement  had  been  headed  'for  goods  sold  and  delivered', 
it  must  be  conceded  that  it  would  hat^e  been  sufficient," 
(4  C.  P.  D.,  393),  and  Jessel,  M.  R.,  in  the  Gourt  of  Appeal, 
said,  "I  must  say  that  this  is  a  fris'olous  appeal."  (5 
C.  P.  D.,  25.)  If  a  claim  for  goods  sold  and  delivered,  with 
particulars,  is  sufficient  in  a  special  indorsement  without 
any  reference  to  an  agreement  as  to  price,  it  is  quite 
impossible  to  hold  a  claim  for  work  and  labor  insufficient 
because  it  is  silent  upon  any  agreement  as  to  wages. 

The  learned  compilers  of  the  "  Anniutl  Practice,''  dAier 
referring  to  the  English  cases  in  which  it  has  been  assumed, 
and  the  Irish  cases  in  which  it  has  l)een  decided,  that  a 
claim  on  a  (jaantiun  merait  is  a  "debt  or  liquidated 
demand,"  proceed  to  say  that  this  result  is  at  variance  with 
several  ably  reasoned  judgments  on  the  corresponding 
words  in  the  Irish  C.  L.  P.  A.,  1855.  The  only  case  they 
cite  in  this  connection  is  Connolly,  v.  Teeling,  12  Ir.  C.  L.  R 
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App.  29.  The  reasoning  is  based  largely  on  a  definition 
of  the  term  "liquidated  demand,"  which  Lefroy.  C.  J.> 
confines  to  cases  where  "  the  ingredients  are  given  from 
which  a  liquidation  may  be  achieved  by  mere  calculation,'* 
and  "  when  the  officer  can  arrive  by  numerical  calculation 
at  the  proper  sum."  This  judgment  was  pronounced  in 
1861.  But  in  1879,  in  Stephenson  v.  Weir,  4  Ir.  L.  B., 
C.  L.,  372,  Palles,  C.  B.,  referring  to  Conmolly  v.  feeling 
and  a  later  case,  said  : 

**Were  it  not  for  the  two  cases  to  which  I  have 
referred,  I  .should  have  thought  the  cases  might  be 
disposed  of  without  saying  more  than  that  demands  for 
Avork  and  labor  on  a  qaantuin  meruit  or  for  goods  sold, 
although  the  price  was  not  fixed  by  contract,  are  clearly 
'liquidated  demands*;  that  when  the  value  of  the  work  or 
the  goods,  as  the  case  may  be,  is  ascertained,  that  value 
determines  and  therefore  liquidates  the  claim." 

In  consequence,  however,  of  those  decisions  the  learned 
Chief  Baron  felt  that  it  was  right  to  examine  the  matter  a 
little  more  closely,  and  the  examination  that  follows  is  so 
convincing  that  it  eflfectually  closes  the  discussion. 

"  In  actions  of  debt,  with  certain  exceptions,  such  as  debt 
for  foreign  money  and  debt  for  tithes,  under  the  statute  of 
Edward  6,  the  judgment  was  final.  In  actions  of  assumpsit, 
the  claim  being  not  for  a  debt,  but  for  damages  for  the 
non-performance  of  the  implied  agreement  to  pay,  the 
judgment  was  interlocutory  only.  But  for  many  claims 
an  action,  either  of  debt  or  of  assumpsit,  could  be  bi  ought 
at  the  plaintifi^'s  option.  For  instance,  debt  would  lie  for 
any  demand  for  which  indebitatus  a^ssumpsit  could  be 
brought.  In  the  case  then  of  a  judgment  by  default,  as 
before  the  act,  the  officer,  to  ascertain  the  proper  forra 
of  judgment,  should  look,  not  to  the  particulars  of 
the  demand  for  which  the  action  was  brought,  but  to  the 
fomi  of  the  declaration.  But  as  this  act  (15  and  15  Vic.» 
c.  76)  abolished  the  matter  of  form,  it  was  necessary  that 
it  should  provide  some  other  criterion  to  determine  whether 
any  particular  judgment  should  be  final  in  the  first  instance 
or  interlocutory  only,  and  the  criterion  so  provided  was  the 
nature  of  the  demand.  The  words  '  debt  or  li(|uidated 
demand  in  money  '  were  the  words  theretofore  used  for  the 
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purpose  of  describing  a  claim  for  which  an  action  of  debt 
would  lie ;  ani  it  seems  to  me  clear  that  the  effect  of  the 
93rd  section  was  to  enable  final  judgment  to  be  marked 
without  a  writ  of  inquiry  in  any  case  in  which,  before  the 
Statute,  an  action  of  debt  might  be  sustained. 

This  in  fact  determines  the  question.  There  can  be 
no  doubt  that  an  action  of  debt  could  have  been  maintained 
for  work  and  labor  upon  a  qucnitum  inrraif.  In  fact, 
iii  many  books  of  pleading,  forms  of  declaration  in  debt 
will  be  found  onh^  applicable  to  cases  of  qiuinfitin  meruit. 
When  it  is  said  that  an  action  of  debt  would  lie  only  for  a 
sum  certain  it  was  sufficient  that  the  sum  should  be 
capable  of  being  ascertained  by  a  jury  by  positive  rfafa, 
and  not  merely  measured  by  opinion  or  conjecture.  In 
the  present  case,  for  instance,  when  the  value  of  the  work 
was  ascertained  the  sum  to  be  recovered  became  definite, 
and  the  case  would  not  be  like  one  of  a  sault  in  which 
there  were  not  any  certain  data  to  fix  the  amount  of 
damages. " 

The  appeals  in  these  cases  will  be  allowed,  and  the 
plaintiffs  applications  for  summary  judgment  granted  under 
Order  XIV. 

Appeal  alloived. 


The  Acadia  Loan  Corporatiox  v.  Wextworth. 

Before  Graham,  E.  J.,  Frasbr,  J.,  and  Russrll,  J. 

Costs  and  taxation — Counsel  fee  — Only  one    allowed   except   in  certain 
special  cases —  When  taxable. 

Except  as  otherwise  specially  provided,  only  one  counsel  fee  can  be 
taxed  in  an  action.  Such  fee  must  be  taxed  on  the  completion  of  the 
action,  and  cannot  be  taxed  before  that  event  is  r  ached. 

Where  on  a  motion  for  a  continuance,  based  upon  the  absence  through 
illness  of  defendant,  who  was  alleged  to  be  a  necessary  and 
material  witness  in  his  own  behalf,  the  continuance  prayed  for  was 
granted  on  payment  by  defendant  of  costs  of  the  day. 

ffeldy  that  a  counsel  fee  was  improperly  allowed  as  part  of  such  costs, 
and  that  the  appeal  from  the  judgement  of  the  judge  at  Chambers 
reviewing  the  taxation  and  striking  out  such  item  must  be  dismissed 
with  costs. 

This  action  having  l^een  set  down  for  special  trial  at 
Halifax,  on   Monday   the   7th  day  of  March,   1904,  and 
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defendant,  who  was  a  necessary  and  material  witness  in 
hiwS  own  behalf,  being  sick  and  unable  to  attend  on  the 
day  fixed,  an  order  was  made  by  Ritchie,  J.,  continuing 
the  cause  until  the  2Sth  March,  and  further  ordering  that 
defendant  pay  the  costs  of  the  day.  The  bill  of  costs  of 
the  day  on  such  continuance  contained  an  item  of  $80.00 
for  counsel  fee,  which  was  reduced  by  the  Deputy  Taxing 
Master  to  §10.00,  and  was  afterwards  struck  out  entirely 
by  the  leanied  judge  at  Chambers  on  appeal  from  the 
Taxing  Master.  The  present  appeal  was  from  the  latter 
decision. 

1905,  November  24th.  A.  Whitman  in  support  of 
appeal. — There  are  counsel  fees  in  every  case  after  defence 
filed.  Costs  of  the  day  are  allowed  as  an  indemnity. 
There  was  no  jurisdiction  to  review  this  taxation  by  w^ay 
of  appeal.  O.  63,  r.  23.  There  could  only  be  costs  of 
retaxation.  The  right  to  retaxation  w^as  lost  by  delay. 
Archhold's  Q.  B.  Practice,  p.  597,  note  t ;  Marshall  on 
Costs,  pp.  116,  119,  125  ;  Morris  v.  Hunt,  1  Chitty,  554  ; 
Hullock  on  Costs,  p.  413  ;  Netvvian  v.  Goodwin  Wm.  Bl., 
1110.  At  common  law  a  counsel  fee  is  taxable  as  part  of 
the  costs  of  the  day.  Marshall  on  Costs,  pp.  117,  125, 
287,  288;  Gordon  on  Costs,  p.  147;  Mardock's  Epitome, 
vol.  3,  p.  171;  Cameron  on  Costs,  p.  302,  et  seq. ; 
An&nyinoiu^,  12  Mod.,  560.  There  being  no  provision  as 
to  this  in  our  tariff  it  must  be  governed  by  the  practice 
previous  to  1st  Win.  IV.  R.  S.  N.  S.  4th  series  ;  O.  70, 
r.  2  ;  Judicature  Act,  s.  44  ;  19  N.  S.  R.,  399  ;  R.  S.  N.  S., 
1900,  c.  164,  ss.  67,  71,  81,  83;  Maxivell  on  Statutes, 
p.  96,  et  seq.  The  provisions  in  the  tariff  were  put  in 
merely  for  the  purpose  of  limiting  the  counsel  fee. 

S,  E.  Goarley,  contra. — We  have  a  full  and  complete 
schedule  of  costs  with  negative  words  preventing  the 
appHcation  of  any  other  rules.  0.  63,  rr.  20  and  21. 
Costs  of  the  day  are  in  the  same  position  now  as  before 
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the  passing  of  the  Jadicatitre  Act  R.  S.  N.  S.,  4th  series, 
c.  114'.  There  is  no  time  limit  within  which  notice  of 
re  taxation  must  be  given.  There  is  no  form  of  notice 
given.  All  that  is  required  is  that  the  it^ms  objected  to 
be  specified. 

1905,  January  10th.  Graham,  E.  J. — This  is  an 
appeal  from  the  judgment  of  a  judge  reviewing  the  taxation 
of  a  bill  of  costs  taxed  by  a  deputy  taxing  master.  The 
costs  were  "  costs  of  the  day "  and  the  learned  judge 
disallowed  a  counsel  fee  of  $10.00.  I  am  very  sorry 
because  I  am  told  that  the  taxing  master  usually  allows  a 
counsel  fee  in  a  bill  of  costs  of  the  day,  but  in  my  opinion 
the  scale  of  costs  and  fees  expressly  prevents  the  allowance 
of  such  an  item.  In  Nova  Scotia,  fees  for  counsel  are 
dealt  with  in  the  scale  as  if  they  were  solicitors'  fees. 
Whether  the\^  have  been  paid  or  not  is  not  a  question 
before  the  taxing  master.  He  just  looks  at  the  scale,  and 
no  doubt  if  the  solicitor  had  counsel  in  addition  to  himself, 
or  had  his  partner,  that  might  be  taken  into  account  in 
fixing  the  amount. 

The  scale  is  rigid. 

Order  68,  r.  20,  provides  : 

"  Solicitors  and  counsel  shall  be  entitled  to  charge  and 
be  allowed  the  fees  provided  in  the  chapter  'Of  Casts  and 
Fees,'  which  shall  also  apply  to  pending  proceedings." 

R.  21  :  "When  costs  are  given  to  any  party,  they 
«hall  be  such  as  are  provided  for  by  the  scale  of  costs  now 
in  force  in  that  behalf,  and  shall  be  taxed  according  to 
such  scale  by  the  taxing  authority." 

Then,  turning  to  the  chapter  Of  Costs  and  Fees,  R  S., 
c.  1 85,  which  includes  the  scale,  there  is  a  provision  probably 
applicable  to  solicitor  and  client,  imposing  a  penalty  of 
$40  for  taking  gi-eater  fees  or  allowances  than  are  there 
specified.  This  is  modified  somewhat  by  the  Barristers 
and  Solicitors  Act,  R.  S.,  c.  174,  s.  74,  where  provision  is 
made  for  the  taxing  authority  to  apply  the  scale  "so  far 
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as  it  extends  and  is  fairly  applicable,"  but  "  all  work  and 
services  necessarily  and  reasonably  performed  or  rendered, 
and  all  disbursements  necessarily  incurred  shall  be  allowed 
and  taxed  at  reasonable  amounts,  although  not  recoverable 
as  between  party  and  party."  This  provision,  I  think,  is 
only  applicable  to  Bills  of  Costs  as  between  solicitor  and 
client. 

Now  about  this  counsel  fee.  It  is  provided  in  the 
chapter  of  Costs  and  fees,  Chapter  185,  s.  1,  as  follows  : 

"  Fees  and  allowances  for  .  .  .  persons  in  respect 
to  the  services  mentioned  in  the  schedule  .  .  .  shall 
be  as  therein  prescribed  and  shall  be  regulated  by  the 
provisions  in  such  schedule." 

Under  "Counsel  fees"  we  find  : 
"  In  every  case  after  defence  filed, 

On  appeal  to  the  Supreme  Court, 

On  appeal  from  a  judge  at  trial. 

On  special  cases, 

On  special  motions  before  the  court  in  bavc.y  not 
exceeding  in  each  instance  J?  100. 

I  have  always  understood  that  to  mean  that  there  is 
one  Counsel  fee  in  each  case  mentioned,  but  no  more  ;  that 
you  may  have  if  the  defence  has  been  put  in  in  an  action, 
one  Counsel  fee  in  the  action,  but  no  more  than  one, 
unless  there  is  an  appeal  to  the  Supreme  Court,  or  a  special 
motion  before  the  court  in  the  action,  when  you  are 
entitled  to  a  Counsel  fee  for  that  irrespective  of  the 
Counsel  fee  in  the  action ;  and  that  there  is  a  Counsel  fee 
in  special  cases  agreed  on  and  argued,  although  no  defence 
is  filed,  which  may  be  the  only  Counsel  fee  or  be  in 
addition  to  a  Counsel  fee  in  the  action  when  a  defence  has 
been  filed ;  but  that  there  are  no  other  Counsel  fees 
becaiLse  these  are  the  only  ones  provided  for.  If  this  view  is 
correct,  and  only  one  Counsel  fee  can  be  taxed  in  the  action 
(other  than  in  the  special  contingencies  expressly  provided 
for)  it  must  be  taxed  on  the  completion  of  the  action,  and 
cannot  be  taxed  before  that  event  is  reached. 

The  words  of  this  provision  are  much  the  same  as  those 
which   were  in  force  for  a   number  of  years  Ixifore  the 
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Jadicafiire  Act,  when  learned  judtres  were  the  bixincr 
authorities,  and  I  never  heard  of  a  Counsel  fee  being 
taxed  on  a  bill  of  costs  of  the  day.  Ontario  cases  were 
cited,  but  the  scale  of  costs  and  fees  in  Ontario  is  different 

I  think  provision  ought  to  be  mide  for  such  a  fee, 
particularly  where  counsel  is  retained  and  atttjnds.  But, 
as  it  is,  the  service  is  taken  into  account  when  the  bill  is 
taxed  on  the  completion  of  the  action — that  is,  if  the  same 
party  succeeds  eventually.  If  he  does  not  do  so,  he 
perhaps  loses  something  wliich  he  ought  not  to  lose. 

I  think  the  appenl  must  be  dismissed  and  with  costs. 

Aj^peal  dismissed  with  costs. 


Hart  v.  Blsseit  et  al. 

Before  Townshend,  J.,  Graham,  E.  J.,  and  Meagher,  J. 

Practice  and  procedure  —Joinder  of  aj^ent  and    undisclosed  principal  in 

one  action — O,  i6,  r,  6 — Pleading — Sufficiency  of— No  costs  where 

both  parties  fail  on  substantial  points. 

In  an  action  for  breach  of  a  contract  in  writing-  (contained  in  various 
letters  and  telegrams)  plaintiff  joined  as  defendants  both  the  agent 
throug-h  whom  the  contract  was  m  ide  and  the  undisclosed  principal. 

Held,  dismissing-  points  of  law  raised  by  defendants,  thai  under  the 
Judicature  .\ct,  O.  i6,  r.  6.  plaintiff  could  join  the  two  defendants 
claiming  alternatively  against  one  or  the  other,  and  that  he  could 
recover  at  the  trial  ag-ainst  one  or  the  other, 

Semble^  that  the  statement  of  claim  in  such  case  should  read  "  the 
plaintiff  claims  alternatively  against  one  or  other  of  the  defendants," 
rather  than  **  the  plaintiff  claims     .     .     .     dam^g-es." 

Heldy  further,  dismissing  the  point  of  law  raised  by  plaintiffs  that  the 
plea  of  the  defendant  B,  that  if  any  agreement  was  entered  intf 
between  plaintiff  and  defendant,  it  was  entered  into  by  B  as  agent  of 
the  other  defendant,  and  not  on  his  own  account,  and  that  at  the 
time  plaintiff  knew  that  B  was  so  acting,  was  sufficiently  pleaded, 
there  being  nothing  to  prevent  the  inference  that  the  fact  set  forth 
in  the  allegation  that  B.  entered  into  the  agreement  (in  the  letters 
and  telegrams)  solely  as  agent  of  the  other  defendant  and  not  on 
his  own  behalf  appeared  on  the  face  of  the  correspondence. 

Also,  that  both  parlies  having  failed  on  substantial  points  there  should 
be  no  costs. 

This  was  an  action  brought  by  plaintiff,  a  merchant 
carrying  on  business  at  Halifax,  against  the  Anglo-New- 
foundland   Fish    Exporting   Co.,    Ltd.,    an   incorporated 
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Company  having  its  head  office  at  Liverpool,  England, 
and  its  chief  place  of  business  in  America  at  St.  John's, 
Nfld.,  and  against  the  defendant  Bissett  as  manager  and 
agent  of  the  Company  at  St.  John's,  alleging  that : 

3.  The  plaintiff  and  the  defendant,  Frederick  W. 
Bissett,  entered  into  an  agreement  or  contract  in  writing 
through  correspondence  consisting  of  letters  and  telegraphic 
communications  dated  the  4th,  9th,  and  13th  days  of 
September,  A.  D.,  1902,  betvreen  the  plaintiff  and  the  said 
defendant,  Frederick  W.  Bissett,  whereby  the  said  defend- 
ant, Frederick  W.  Bissett,  agreed  to  supply  and  deliver  to 
the  plaintiff,  and  the  plaintiff  agreed  to  purchase  from  the 
said  defendant,  Frederick  W.  Bissett,  quantities  of  haddock 
and  hake  (or  ling)  of  good  quality,  hard  cured,  light  salted, 
and  free  of  damp,  slimy,  broken,  and  dunned  fish,  at  a 
price  not  to  exceed  83.15  per  112  lbs.,  to  be  delivered 
F.  0.  B.  at  St.  John's,  in  the  Island  of  New^foundland, 
aforesaid. 

4.  At  the  time  of  the  making  of  the  said  contract  set 
out  in  the  preceding  paragraph  of  this  statement  of  claim, 
the  defendant,  Frederick  W.  Bissett,  was  in  the  employ  of 
the  said  defendant  company,  as  its  manager  and  agent, 
at  St  John's  aforesaid,  and  the  said  defendant,  Frederick  * 
W.  Bissett,  entered  into  the  said  contract  in  his  own  name 
on  behalf  and  as  agent  of  the  said  defendant  company, 
and  with  the  consent  of  the  said  defendant  company  ; 
and  at  the  time  of  the  making  of  the  said  contract  the 
plaintiff  believed  that  the  said  defendant,  Frederick  W. 
Bissett,  was  acting  on  his  own  behalf,  and  did  not  know 
that  he  was  the  agent  of  the  said  defendant  company  in 
that  behalf  until  after  the  delivery  of  the  said  haddock 
and  hake  to  the  plaintiff  at  St.  John's  aforesaid,  under  the 
said  contract  as  is  hereinafter  set  forth. 

Separate  defences  w^ere  pleaded,  and  in  each  case  the 
following  point  of  law  was  raised  : 

The  defendant  will  object  that  the  plaintiff's  statement 
of  claim  discloses  no  cause  of  action  against  the  two 
defendants  sued  herein  jointly  ;  if  any  contract  w^as  made 
either  with  this  defendant  as  agent  or  with  the  defendant 
company  through  him  as  their  agent,  such  contract  would 
be  and  is  a  several  contract,  either  with  this  defendant  or 
21 — N.  S.  R.  37. 


Digitized  by 


Google 


322  THE    NOVA    SCOTIA    REPORTS,    1905. 

with  the  said  company,  and  the  statement  of  claim  does 
not  set  out  any  facts  from  which  a  joint  contract  can  be 
inferred,  but  on  the  contrary  the  facts  therein  set  out 
disclose  a  several  contract  upon  which  the  plaintifTs  remedy 
would  exist  only  against  one  or  either  of  the  said  defend- 
ants, and  this  defendant  claims  to  be  dismissed  with  cost^. 

Plaintiff  replied  to  the  defence  of  the  defendant  Bissett: 

2.     The  plaintiff  will  object  that  the  allegations  and 

statements  contained  in  paragraph  four  of  said  defence  are 

immaterial   and   disclose   no   answer   or   defence   in  law 

because — 

(a)  The  defendant  Bissett  is  liable  to  the  plaintiff 
herein  on  the  contract  set  out  in  paragraph  three  of  the 
atatement  of  claim  herein,  and  referred  to  in  said  para- 
graph four  of  said  defence,  even  if,  when  said  defendant 
Bissett  entered  into  said  contract  in  his  own  name,  said 
defendant  Bissett  was  acting  as  agent  of  the  defendant, 
The  Anglo- Newfoundland  Fish  Exporting  Company,  Ltd., 
to  the  knowledge  of  the  plaintiff  as  alleged  in  said  para- 
graph four  of  the  said  defence. 

The  points  of  law  raised  in  the  defences  and  reply  were 
set  down  for  argument  before  Meagher,  J.,  who  gave 
judgment  as  follows : 

I  assume,  as  no  argument  was  made  to  the  contrary, 
that  the  paragraphs  raising  points  of  law,  correctly  interpret 
the  statement  of  claim.  The  question,  therefore,  is 
w^hether  the  plaintiff  can  join  the  agent,  and  the  undisclosed 
principal,  in  the  same  action.  It  was,  of  course,  open  to 
the  plaintiff  to  elect  which  one  of  them  he  should  sue. 

Under  the  old  practice  it  was  competent  for  him  to  sue 
Bissett  as  the  actual,  and  only  contracting  party,  and  to 
sue  the  defendant  company  in  another  action,  at  the  same 
time,  as  the  undisclosed  principal.  But  his  remedy  was 
limited  to  a  judgment  in  one  of  the  actions. 

It  seems  to  me,  having  regard  to  these  principles,  that 
the  rules  of  Order  16,  namely,  4  and  6 — whether  regarded 
separately  or  conjointly — are  wide  enough  to  admit  of  an 
action  being  brought  against  both  agent  and  principal. 
He  cannot  recover  against  botli  and  may  be  obliged  to 
make  his  election  between  the  defendants  before  judgment 
He  must  either  do  that  or  throw  upon  the  presiding  judge 
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the  burden  of  determining  against  which  of  the  defendants 
judgment  should  be  given  ;  a  course,  I  am  inclined  to  think, 
not  open  to  him. 

The  claim  is  not  presented  in  an  alternative  form,  and, 
at  the  argument,  I  was  impressed  with  the  view  that 
rules  4  and  6  were  only  intended  to  apply  to  cases  where 
grounds  existed  for  claiming  either  a  joint  liability — or  a 
separate  liability  against  each  defendant — ^and  not  to  cases 
like  the  present,  where  there  appears  to  be  a  claim  for 
relief  against  only  one  and  not  both  of  the  defendants, 
either  jointly  or  separately.  The  case  of  Honduras  Railuxiy 
V.  Tucker,  (1877),  2  Ex.  D.,  301,  305,  seems  to  be  in  point 
in  one  view  at  least.  The  liability  of  one  or  other  of  the 
defendants  arose  out  of  one  and  the  same  transaction. 

The  question  is  not  free  from  doubt ;  but  I  think  it  is 
better  for  me  to  resolve  any  doubts  I  have  in  the  plaintifTs 
favor,  and  let  the  case  proceed  to  trial  in  its  present  shape. 
The  observation  of  Collins,  L.  J.,  in  Thompson  v.  London 
County  Council,  (1899),  1  Q.  B.,  pages  845  and  846,  seems 
pertinent  here. 

As  to  the  point  of  law  raised  in  the  reply,  I  shall  deal 
with  it  on  the  principle  just  mentioned  and  let  the  pleading 
objected  to  stand. 

Both  parties  have  failed  in  their  attacks  upon  their 
opponents  pleadings — and  there  will  consecjuently  be  no 
order  as  to  costs. 

Subsequently  the  learned  judge  made  an  order  referring 
the  matter  to  the  Court. 

1 904,  December  1 5th.  W.  K  O'Con  nor  and  J.  P.  Foley, 
for  defendants. — Dicey  on  Parties  to  Actions,  p.  278 ; 
Priestly  v.  Fe^mie,  3  H.  &  C,  977  ;  Thompson  v.  London 
County  Council,  (1895),  1  Q.  B.,  845;  Bullen  t('  Leake  on 
Pleadings,  p.  614.  Paragraph  3  of  the  statement  of  claim, 
sets  up  a  joint  contract,  which  we  were  obliged  to  meet  by 
our  pleading.  It  was  necessary  for  both  defendants  to 
defend.  Orders  16  and  18  make  no  change  in  the  law. 
Scarfe  v.  Jardine  7  App.  C,  345  ;  Smith's  Leading  Cases, 
Yol.  2,  p.  395.  The  defendants  liability  is  not  a  joint  or 
several  liability,  nor  are  they  liable  in  the   alternative. 
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1  Pick.,  61  ;  5  Cush.,  592  ;  MoreU  Bros,  v.  Westinorlandy 
(1903),  1  K.  B.,  75  and  77  ;  EvaTia  on  Principal  and  Agent, 
pp.  527  and  528  ;  Ency,  of  the  Laws  of  England,  Vol,  10, 
p.  371 ;  Thompson  v.  Davenport,  Smith's  L.  C,  p.  368,  at 
pp.  380  and  388. 

E.  P.  Allison,  contra.  The  statement  of  claim  sets  out 
a  several  liability  only,  and  we  claim  against  them  sever- 
ally. The  liability  of  principal  and  agent  before  election 
is  several.  Colder  v.  Dobell,  L.  R,  6'C.  P.,  494 ;  Gross  v. 
Matthews,  20  T.  L.  R,  603 ;  Macey  v.  Heine,  21  Q.  B.  D., 
330.  If  an  agent  makes  a  contract  in  writing  in  his  own 
name,  he  cannot  afterwards  deny  that  it  was  his  contract. 
Story  on  Agency,  s.  160  a ;  Colder  v.  Dobell,  L.  R,  6  C.  P., 
494 ;  Higgins  v.  Senior,  8  M.  &  W.,  845  ;  Jones  v.  Little- 
dale,  6  Ad.  &  El.,  490;  PoZiocik  on  Contracts,  7th  ed.,  p.  105. 

W,  F.  O'Connor,  in  reply. — In  Colder  v.  Dobell  the 
principal  was  disclosed.  In  Macey  v.  Hein^  there  was  a 
distinct  liability. 

1905,  January  10th.  Graham,  E.  J. — The  points  of 
law  referred  to  the  court  by  order  of  Mr.  Justice  Meagher 
have  been  fully  argued.  The  plaintiff  has  joined  as 
defendants  an  agent  and  an  un-disclosed  principal  in  an 
action  for  breach  of  a  contract  in  writing,  composed  of 
letters  and  telegrams. 

The  paragraphs  of  the  statement  of  claim  are  as  follows: 

(The  learned  judged  here  read  paragraphs  3  and  4 
of  the  statement  of  claim,  as  printed  above.) 

Objection  is  taken  that  there  is  a  misjoinder. 

The  plaintiff,  under  the  Judicature  Act,  0.  16,  r.  6,  can 
join  defendants,  claiming  alternatively  against  one  or  the 
other,  and  he  msiy  recover  at  the  trial  against  one  or  other. 

The  defendant's  objections  raised  by  points  of  law 
ought  to  be  dismissed.  Perhaps  it  would  have  been  more 
consistent  to  say,  "the  plaintiff  claims  alternatively  against 
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one  or  other  of  the  defendants,"  rather  than  to  simply  say, 
"  the  plaintiff  claims  the  sum  of  $500  damages,"  But  no 
one  would  understand  the  way  the  pleading  is  framed  that 
the  plaintiff  was  claiming  from  the  defendants  jointly. 

Then  the  plaintiff  has  put  in  objections,  points  of  law, 
to  the  4th  paragraph  of  the  statement  of  defence,  pleaded 
to  the  3rd  paragraph  of  the  statement  of  claim  just  set  out. 
The  paragraph  complained  of  is  as  follows  : 

4.  Further  as  to  said  paragraph  3  of  the  statement 
of  claim  herein,  this  defendant  says  that  if  any  agreement 
was  entered  into  between  the  plaintiff  and  this  defendant 
with  regard  to  the  purchase  and  sale  of  fish,  as  mentioned 
in  said  third  paragraph,  this  defendant  entered  into  such 
agreement  solely  as  the  agent  of  The  Anglo-Newfoundland 
FLsh  Exporting  Company,  Limited,  the  other  defendant 
herein,  and  not  upon  his  own  behalf,  and  at  the  time  of 
entering  into  said  alleged  agreement  the  plaintiff  knew 
that  this  defendant  was  so  acting  as  agent  of  the  other 
defendant  and  in  a  purely  representative  capacity  in  respect 
to  such  alleged  agreement,  and  this  defendant  further  says 
that  if  any  contract  was  made  by  the  plaintiff,  as  alleged 
by  him,  it  was  made  between  the  plaintiff  and  the  other 
defendant  and  not  between  the  plaintiff  and  this  defendant. 

In  my  opinion  the  4th  paragraph  of  the  statement  of 
defence  is  sufficiently  pleaded.  There  is  nothing  to  prevent 
the  inference  that  the  fact  set  forth  in  the  allegation,  namely, 
that  Bissett  "  entered  into  the  agreement "  (consisting  of 
letters  and  telegrams)  "  solely  as  agent  of  the  Company 
and  not  upon  his  own  behalf,"  appears  on  the  face  of  the 
letters  and  telegrams.  I  think  a  lawyer  would  so  under- 
stand it.  Of  course  if,  at  the  trial,  it  turns  out  that  this 
does  not  so  appear,  but  that  Bissett  purported  to  contract 
for  himself,  i,  e,  as  principal,  he  may  fail  on  that  defence. 
A  defendant  who  alleges  an  agreement  in  his  pleading, 
often  does  fail  at  the  trial,  because  it  is  not  an  agreement 
in  writing,  but  the  pleading  is  sufficient. 

The  subsequent  allegation  that  the  plaintiff  knew  that 
he  was  acting  in   a   representative    capacity    may    seem 
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to  weaken  the  inference.  But  the  words  at  the  end  are 
rather  in  favor  of  it.  That  is,  that  the  contract  was  made 
between  the  plaintiff  and  the  company.  This  could  not  be 
the  fact  if  Bissett  contracted  as  principal.  This  is  the  first 
demurrer,  and  nothing  but  a  demurrer,  which  I  have  seen 
during  the  twenty  years  of  the  Judicature  Act,  and  the  right 
of  retaliation  can  only  justify  it 

The  points  of  law  pleaded  to  this  paragraph  will  be 
dismissed,  Both  parties  having  failed  on  substantial  points 
there  will  be  no  costs. 

Points  of  law  dismissed.     No  costs  to  either  party. 


Lowe  v.  The  Robb  Engineering  Co. 

Before  Townshend,  Meagher  and  Russell,  J  J. 

Contract — Breach — Measure  of  damages — Burden    of  proof— Value  of 

materials. 

In  an  action  claiming  damag-es  for  breach  of  contract  the  measure  of 
damages  is  the  profit  which  plaintiff  might  reasonably  look  for  in 
performing  his  contract,  had  he  not  been  prevented  from  .doing  so. 

Plaintiff  gave  evidence  that  he  estimated  his  profit  at  from  i57o  to  20% 
on  the  total  amount  of  the  contract,  or  from  $75  to  $80,  but  on 
cross-examination  he  failed  to  give  any  data  by  which  the  accuracy 
of  his  estimate  could  be  tested,  while  the  perst  n  who  actually  did 
the  work  gave  evidence  that  his  profit  was  about  $35. 

Held,  that  the  burden  was  on  plaintiff  to  show  grounds  which  would 
justify  the  Court  in  adopting  his  estimate  and  that,  in  the  absence  of 
such  evidence,  the  amount  of  damages  allowed  must  be  reduced 
from  $70,  at  which  it  was  fixed  by  the  trial  judge,  to  $35. 

The  trial  judge  added  to  plaintiff's  estimated  profit  an  allowance  for 
plaintiff's  time  while  the  contract  existed. 

Heldy  that  he  was  wrong  in  doing  so  as  time  was  one  of  the  elements 
forming  the  basis  upon  which  the  profit  was  to  be  calculated. 

Held,  also,  as  to  material  provided  by  plaintiff  for  the  purpose  of  carry- 
ing out  his  contract,  that  he  could  only  be  allowed  damages  in  so 
far  as  the  material  was  shown  to  be  useless  for  any  other  purpose- 

This  was  an  appeal  from  the  judgment  of  Fraser,  J., 
awarding  plaintiff  the  sura  of  $113.50  in  an  action  claim- 
ing damages  for  breach  of  contract. 
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In  May,  1903,  plaintiff  contracted  with  the  defendant 
company  to  supply  and  build  brick  around  two  boilers  to 
be  set  up  on  the  site  of  the  Dominion  Tar  and  Chemical 
Co.  works  at  Sydney,  C.  B.,  and  also  to  lay  a  concrete 
foundation,  according  to  plans  and  specifications,  and  to 
make  the  necessary  excavations  for  the  same.  After  plain- 
tiff had  made  all  necessary  arrangements  for  carrying  out 
the  work  contracted  for  defendant  cancelled  the  agreement, 
and,  after  action  brought,  paid  into  court  the  sum  of  $35.00, 
in  satisfaction  of  plaintiff's  claim.  The  facts  are  more 
fully  set  out  in  the  judgment  of  the  Court  as  delivered  by 
TOWNSHEND,  J. 

1904,  Dec.  5th.     C.  P.  Fullerton,  in  support  of  appeal. 
TT.  F.  O'Connor,  contra. 

1905,  January  10th,  Townshend,  J. — The  only  matter 
in  controversy  in  this  action  is  the  sufficiency  of  the  amount 
paid  into  Court  as  damages  for  the  admitted  breach  of 
contract  by  defendant  company.  The  plaintiff  contracted 
with  the  defendant  company  on  May  22nd,  1903,  to  lay 
the  foundation  for  setting  up  two  boilers  in  Sydney,  on 
terms  stated  in  his  letter  of  4th  May.  On  the  11th  June 
the  defendant  company  wrote  him  a  letter  cancelling  the 
contract.  In  the  meantime  plaintiff  says  he  prepared  the 
sheeting  for  the  concrete,  had  the  same  hauled  to  the  site, 
and  went  to  Halifax  to  buy  brick  and  cement.  The  brick 
were  sold,  I  assume,  for  as  much  as  he  paid,  and  there  is 
no  evidence  of  the  delivery  of  any  cement,  so  that  these 
two  items  are  not  to  be  considered.  His  expenses  to  Hali- 
fax cannot  of  course  be  allowed  when  no  necessity  has 
been  shown  for  incurring  them. — His  estimate  of  profit 
on  the  contract  was  15  to  20  per  cent,  on  the  total  amount' 
about  S75.00  or  880.00,  The  learned  trial  judge  has 
awarded  plaintiff  SI  13.50  damages  made  up  as  follows, — 
that  is  to  say,  profit  on  work  S70.00  ;  lumber,  labor  material 
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and  truckage  $18.50.     For  plaintift' s  time  while  contract 
existed  $25.00. 

The  well  known  case  of  Hadley  v.  Baxendcde,  9  Exch., 
341,  laid  down  the  elementary  rules  on  this  subject  which 
have  since,  generally  speaking,  been  followed  : 

"  The  damages  must  be  either  such  as  may  fairly,  and 
reasonably  be  considered  as  arising  naturally  i.  e.  accord- 
ing to  the  usual  course  of  things,  from  such  breach  of  eon- 
tract  itself,  or  such  as  may  reasonably  be  supposed  to  have 
been  in  contemplation  of  both  parties  at  the  time  they 
made  the  contract  as  the  probable  result  of  a  breach  of  it" 

Again,  in  Sutherland  on  Damages,  sec.  713,  the  law 
on  the  subject,  founded  on  numerous  cases,  is  thus  stated : 

"  The  profits  which  are  permitted  to  be  recovered,  are 
those  which  are  the  direct  and  immediate  fruits  of  the  con- 
tract. These  are  part,  and  parcel  of  it,  entering  into,  and 
constituting  a. portion  of  its  very  elements;  something 
stipulated  for,  the  right  to  the  enjoyment  of  which  is  just 
as  clear,  and  plain .  as  to  the  fulfilment  of  any  other 
stipulation.  They  are  presumed  to  have  been  taken  into 
consideration,  and  deliberated  upon  before  the  contract 
was  made,  and  formed  perhaps  the  only  inducement  to  it." 

Again  : 

A  contractor  whose  performance  of  his  contract  has 
been  illegally  stopped  may  recover  for  work  necassarily 
done,  or  expense  reasonably  incurred,  in  preparation  for 
its  performance,  although  he  would  not  have  recovered  for 
it,  if  there  had  been  full  performance." 

And  again : 

"  In  order  to  recover  for  the  loss  of  material  prepared 
for  use  in  the  performance  of  the  contract,  it  must  be 
shown  that  it  is  worthless  for  other  purposes." 

Now,  in  the  light  of  these  authorities,  it  is  clear  that 
the  learned  trial  judge  has  erroneously  estimated  the  dam- 
ages here.  The  profit  which  plain tiflT  might  reasonably 
look  for  in  performing  the.  contract,  had  he  not  been  pre- 
vented, is  the  measure.  In  adding  to  that  $26.00  for 
plaintiff's  time  while  the  contract  existed  he  is  wrong,  as 
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out;  of  his  time  the  element  of  profit  accrues.  His  time  and 
other  things  are  the  basis  on  which  his  profit  is  calculated, 
and  he  would  therefore  get  it  twice  over,  and  that  item 
must  be  struck  out.  Then  as  to  labour,  material,  lumber, 
and  truckage  he  can  only  be  allowed  damages  in  so  far  as 
it  has  been  shown  that  the  same  were  useless  for  any  other 
purpose.  It  is  not  very  clear  to  my  mind  by  what  method 
the  learned  judge  arrived  at  818.50  for  this  item. 

There  is  no  evidence  to  show  that  the  lumber  was 
thrown  away,  or  was  useless  for  other  purposes.  In 
respect  to  labour,  and  truckage  the  case  is  different.  It  is 
self-evident  that  the  expense  incurred  under  that  head 
would  be  absolutely  lost  to  plaintiff,  and  he  should  recover 
the  sum  of  818.50  as  fixed  by  the  Judge  for  that  item. 

There  remains  the  loss  of  profit,  for  which  the  learned 
judge  has  awarded  8T0.00  on  the  sole  bald  statement  of 
plaintiff — that  he  estimated  he  would  have  made  8*70.00 
to  880.00.     He  says  : 

"I  made  an  estimate  on  this  job.  I  estimated  my 
profit  to  be  about  15  to  20  per  cent,  of  the  total  amount — 
about  875.00  or  880.00."  When  cross-examined  on  this 
subject  he  is  unable  to,  or  does  not,  provide  us  with  any  data 
to  test  the  accuracy  of  his  estimate.  It  is  apparently  one 
of  those  loose  statements  so  frequently  made  but  on  which 
reliance  cannot  be  placed  without  at  any  rate  facts  showing 
its  correctness.  On  the  other  hand  we  have  the  evidence 
of  the  witness.  F.  L.  Dixon,  who  actually  did  the  work, 
and  can  speak  from  results.     He  says  : 

"  I  made  about  835.00  profit  on  the  job." 

Looking  at  the  whole  evidence  the  only  tangible  proof 
of  the  profit  before  us  is  that  of  Dixon  who,  so  far  as  we 
can  see,  had  no  motive  to  misrepresent  the  facts.  It  might 
have  been  that  plaintiff  could  have  done  better,  but  it  was 
for  him  to  show  that,  not  by  a  mere  guess  or  assertion, 
but  on  solid  grounds  which  would  justify  us  in  adopting 
his  estimate.     This  he  has  not  done — at  any  rate  so  as  to 
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overcome   the   positive  testimony  of   defendants  witness 
based  on  actual  facts. 

The  appeal  must  be  allowed  with  costs,  and  the  judg- 
ment below  varied  reducing  the  damages  to  S53.50  includ- 
ing the  amount  paid  into  Court — in  other  words  plaintifi 
to  get  Si 8.50  over  and  above  the  amount  (jf  835.00  paid 
into  Court  Plaintiff  to  have  costs  of  action,  and  trial 
which  are  to  be  set  off  against  defendants'  costs  on  appeal. 

Appeal  allowed  with  costs. 


Dempster  v.  Bauld. 


Before  Meagher,  Fraser  and  Russell,  JJ. 

Contract — Construction — Consideration — Bona  fide   dispute — Substituted 
contract— Counter-claim — Measure  of  damages^ 

In  an  action  to  recover  an  amount  claimed  under  a  contract  to  provide 
material  required  for  re-seating  a  church,  plaintiffs  right  to  recover 
depended  upon  whether  the  words  **seat"  and  'Mining"  in  the  con- 
tract should  be  read  with  a  comma  or  a  hyphen  between  them.  In 
the  former  case  plaintiff  would  be  bound  to  furnish  the  seats  com- 
plete, and,  in  the  latter  case,  he  would  only  be  bound  to  furnish  the 
material  of  which  the  seats  were  to  be  constructed. 

The  trial  judge  decided  in  favor  of  the  reading  contended  for  by 
defendant  (the  comma,  as  in  the  contract)  on  the  ground  that  to 
admit  plaintiff's  construction  would  be  to  ignore  the  actual  reading, 
and  to  give  an  unusual  and  improper  meaning  to  the  word  *iining", 
and  to  materially  vary  the  terms  of  the  contract. 

Held^  that  it  was  not  possible  to  dissent  from  this  constniction. 

The  performance  by  a  contractor  of  that  which  he  is  already  bouid  to 
do  under  the  terms  of  his  contract  will  not,  in  itself,  be  consideration 
for  a  promise  to  pay  for  the  work  so  done  as  extras. 

Quarey  whether  the  settlement  in  this  way  of  a  Itona  fide  dispute 
between  the  parties,  as  to  the  meaning  of  the  terms  used,  would 
constitute  sufficient  consideration  for  the  alleged  promise  to  pay. 

Semblcj  that  if  the  plaintiff  relied  upon  a  new  promise  made  by  defendant 
after  breach,  defendant  would  be  entitled  to  counter-claim  for  breach 
of  the  original  contract,  and  that  the  measure  of  damages  would  be 
the  amount  which  plaintiff  would  be  entitled  to  recover  under  the 
amended  contract. 

Held,  that  there  was  no  reason  for  sending  the  case  back  for  trial  on  a 
theory  which  neither  party  seemed  to  have  considered 
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Plaintiff  tendered  to  "furnish  the  stock  got  out  for 
proposed  re-seating  of  Christ  Church,  Dartmouth,  viz.: 
pew  ends,  divisions,  seat,  lining,  book  racks — made  of 
American  quartered  oak — for  the  sum  of  $402.50."  To  an 
action  by  plaintiff  claiming  this  amount  and  also  the  sum 
of  $191.12  for  extras,  defendant  pleaded  : 

5.  That  in  or  about  the  month  of  February,  1903, 
the  plaintiff  entered  into  a  contract  with  defendant,  partly 
in  writing  and  partly  oral,  under  the  terms  of  which 
plaintiff  agreed  to  make  and  finish,  according  to  the  plan 
and  specification  furnished  by  defendant  to  plaintiff,  and 
to  deliver  to  defendant  at  Christ  Church,  Dartmouth, 
reseating  for  said  church  and  oak  lining  for  the  wainscoat- 
ing  thereof,  for  the  sum  of  $402.50 ;  and  plaintiff  delivered 
to  defendant  a  portion  of  the  goods  agreed  to  be  delivered 
as  aforesaid,  but  did  not  deliver  all  of  the  material  by  said 
contract  agreed  to  be  delivered. 

6.  That  plaintiff  supplied  for  the  re- seating  of  said 
church  two  extra  seats  for  which  the  sum  of  $10.00  was 
agreed  upon  between  plaintiff  and  defendant  as  the  price 
thereof ;  and,  except  as  to  said  two  seats,  no  extra  materials 
were  supplied  or  work  performed  by  plaintiff' for  defendant 
with  respect  to  the  re-seating  of  said  church,  or  for  the 
wainscoating  thereof. 

7.  The  defendant  paid  to  plaintiff  the  sum  of  $402.50, 
which,  under  the  terms  of  said  contract,  was  to  be  paid  by 
defendant  to  plaintiff,  and  also  the  said  sum  of  $10.00 
agreed  to  be  paid  for  two  extra  seats  in  the  6th  paragraph 
hereof  mentioned. 

8.  That  the  goods,  work  and  material,  the  price  of 
which  is  sought  to  be  recovered  herein,  except  the  item 
charged  on  July  11th,  1903,  are  the  goods,  work  and 
material  which  the  plaintiff  was  to  deliver  and  perform  to 
and  for  the  defendant  under  the  terms  of  said  contract. 

9.  That  the  amount  due  to  the  plaintiff  herein,  if  any, 
is  below  the  jurisdiction  of  this  court. 

Defendant  counter-claimed  for  work  done  in  finishing 
a  portion  of  the  re-seating  delivered  by  plaintiff  in  an 
unfinished  condition,  and  for  the  return  of  $57.22,  money 
overpaid  by  defendant. 
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The  cause  was  tried  before  the  judge  of  the  County 
Court,  Halifax,  who  gave  judgment  as  follows  : 

In  this  case  sworn  testimony  was  offered  by  plaintiff 
and  some  by  defendant  which  was  not  admissible,  and  it 
became  apparent  as  the  trial  proceeded  that  such  evidence 
must  be  disregarded,  being  chiefly  conversations  between 
the  parties  after  the  breach  of  the  written  contract,  and 
relating  to  what  I  consider  a  variation  of  it.  The  plaintiffs 
claim  in  this  case  turns  upon  the  construction  of  the 
written  contract  and  I  can  only  consider  its  contents  and 
such  evidence  as  was  admissible  for  the  purpose  of 
interpreting  it. 

There  is  no  variance  of  the  written  contract  alleged 
in  the  pleadings  of  plaintiff,  and  although  the  defendant 
set  up  in  one  paragraph  of  his  counter-claim  a  subsequent 
variation  or  modification  of  the  written  contract,  and 
offered  some  evidence  in  support  of  that  paragraph,  I  have 
not  considered  such  testimony  in  this  judgment. 

As  to  Roper's  evidence,  while  I  considered  it  admissible, 
I  cannot  regard  it  as  of  any  value  to  plaintiff. 

I  cannot  find  iany  ground  for  construing  the  contract 
in  such  a  way  as  to  make  it  read  as  if  a  compound  word 
"seat-lining,"  were  in  it,  instead  of  two  words,  "seat," 
"lining."  To  admit  the  construction  contended  for  by 
plaintiff  would  be  to  ignore  the  comma  between  the  two 
words  and  to  give  an  unusual  and  improbable  meaning  to 
the  word  ''lining,"  and  in  short  to  vary  materially  the 
terms  of  the  written  contract.  Under  the  terms  of  the 
written  contract,  as  I  construe  it,  the  person  tendering  was 
bound  to  complete  the  seats. 

I  find  that  the  word  "lining"  mentioned  in  the  written 
contract  had  no  connection  with  the  scats,  but  was  lining 
for  the  wainscoting,  and  inasmuch  as  that  it^m  was 
covered  by  the  tender  it  must  be  excluded  from  plaintifTs 
claim  for  extras. 

In  conseciuence  of  the  above  view  it  is  not  necessary 
for  me  to  find  upon  the  question  of  fact  as  to  what  the 
actual  verbal  arrangement  was,  which  was  subsequently 
made  between  the  parties,  and  I  cannot  allow  any  of  the 
plaintiff's  claim  for  extras.  The  plea  to  the  jurisdiction 
excludes  the  only  other  item,  and  I  must  dismiss  the  whole 
of  plaintiff's  claim. 
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Dealing  with  the  counter-claim  of  defendant,  I  find 
that  the  kneeling  benches  were  not  included  in  the  contract 
of  plaintiff. 

I  therefore  cannot  allow  that  item. 

In  regard  to  the  defendant's  claim  for  work  done  on 
unfinished  re-seating,  I  cannot  allow  this  item,  in  view  of 
the  pleadings  and  the  evidence  oflfered  in  support  of  it, 
which  evidence  must  be  rejected  as  inadmissible. 

I  allow  the  item  of  $57.28  and  give  judgment  upon  the 
counter-claim  in  favor  of  defendant  for  that  item. 

PlaintiflT  appealed. 

1904,  November  58th.  TT.  F,  MacCoy,  in  support  of 
appeal. 

T,  Noitingj  contra. 

1905,  January  10th.  Russell,  J. — The  plaintiff  claimed 
for  extras  on  a  contract  for  the  supply  of  materials  to  the 
defendant  for  use  in  the  re-seating  of  Christ  Church  in 
Dartmouth.  Under  the  terms  of  his  contract,  plaintiff  was 
to  furnish  among  other  things,  "pew  ends,  divisions,  seat, 
lining,  book  racks,"  for  a  lump  sum.  He  claims  that  the 
terms  "  seat,  lining,"  should  read  "  seat-lining,"  and  that, 
under  this  term,  he  was  only  bound  to  furnish  the  materials 
of  which  the  seats  were  to  be  constructed.  The  defendant 
contends  that  the  contract  bound  the  plaintiff  to  furnish 
seats  complete,  and  that  the  lining  mentioned  in  the 
contract  was  not  material  for  the  seats  but  was  intended  to 
go  over  the  old  wainscoting.  Wallace,  C.  C.  J.,  from  whose 
decision  the  appeal  is  taken,  h8is  construed  the  contract 
in  the  sense  contended  for  by  the  defendant,  saying  that 
"to  admit  the  construction  contended  for  by  the  plaintiff, 
would  be  to  ignore  the  comma  between  the  two  words  and 
to  give  an  unusual  and  improbable  meaning  to  the  word 
*  lining,"  and  in  short,  to  materially  vary  the  terms  of  the 
written  contract."  From  this  construction  we  do  not  see 
how  it  is  possible  to  dissent. 
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The  judge  excluded  from  his  consideration  all  evidence 
of  a  subsequent  agreement  for  the  payment  by  the 
defendant  of  an  extra  price  for  the  delivery  of  the  seats 
completed,  as  the  defendant  properly  contends  they  were 
to  have  been  under  the  contract,  and  there  is,  for  this 
reason,  no  finding  on  the  facts  as  to  such  subsequent  agree- 
ment. The  preponderance  of  the  evidence  seems  to  have 
been  in  favor  of  the  plaintiff  on  this  point,  but  whether 
the  evidence  was  admissible  or  not,  and  whichever  way 
the  preponderance  lies,  the  performance  by  the  plaintiff  of 
that  which  he  was  already  bound  to  do  under  his  contract 
would  not  in  itself  be  any  consideration  for  the  defendant's 
promise  to  pay  for  it  as  extras.  Stilk  v.  Myricl%  2  Camp., 
317.  Whether,  under  the  facts  of  this  case,  the  settlement 
in  this  manner  of  a  bona  fide  dispute  between  the  parties, 
as  to  the  meaning  "of  the  terms  used  in  the  agreement, 
would  constitute  sufficient  consideration  for  the  defendant's 
alleged  promise  may  be  left  open.  The  pleadings  in  the 
case  are  not  framed  with  a  view  to  any  such  question,  and 
the  plaintiffs  contention  as  to  the  effect  of  the  agreement  is 
not  such  as  to  entitle  him  to  any  assistance  in  the  effort  to 
impose  it  upon  the  defendant. 

It  is  barely  possible  that  the  case  might  have  been  so 
framed  and  tried  that  plaintiff  would  have  been  entitled  to 
recover  the  amount  claimed  as  extras  under  the  principle 
applied  in  the  case  Munroe  v.  Perkins,  9  Pick.,  298.  The 
refusal  by  tlie  plaintiff  to  supply  the  seats  as  contracted 
for,  was  a  breach  of  his  agi'eement  witli  the  defendant.  In 
the  language  of  the  couit  that  decided  this  case  "the 
plaintiff  having  refused  to  perform  that  contract,  as  he 
might  do,  subjecting  himself  to  such  damages  as  the  other 
parties  might  show  they  were  entitled  to  recover,  he  after- 
ward went  on  upon  the  faith  of  the  new  promise  and 
finished  the  w^ork.  This  was  a  sufficient  consideration. 
If  the  defendants  w^ere  willing  to  accept  his  relinquishment 
of  the  old  contract  and  proceed  on  a  new  agreement,  the 
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law,  we  think,  would  not  prevent  it."  As  to  this  aspect  of 
the  matter  it  is  sufficient  to  say  that  no  such  case  was  put 
forward  by  the  plaintiff.  If  he  had  shaped  his  case  in 
this  way  the  defendant  would  of  course  have  been  entitled 
to  counter-claim  for  the  breach  of  the  original  contract* 
This  breach  did  not  go  to  the  root  of  the  matter  and  entitle 
the  defendant  to  claim  his  discharge,  but  it  did  entitle  him 
to  claim  damages,  the  measure  of  which  would  be  the  same 
amount  that  plaintiff  would  be  entitled  to  recover  under 
his  amended  contract.  We  can  see  no  reason,  under  these 
circumstances,  for  sending  the  cause  back  for  trial  on  a 
theory  which  neither  of  the  parties  seems  to  have  considered. 
A  portion  of  the  defendant's  counter-claim  has  been 
allowed,  consisting  of  $57.28  for  overpayment.  The 
evidence  on  this  point,  as  reported,  is  obscure,  but  it  is  to 
be  borne  in  mind  that  there  is  no  stenographer  in  the 
County  Court.  It  was  a  mere  matter  of  accounting,  and 
was  no  doubt  made  clear  to  the  judge  who  tried  the  cause. 

The  appeal  will  therefore  be  dismissed  with  costs. 

Ai^peal  dismissed  with  costs. 
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Livingstone  v.  The  Sydney  &  Glace  Bay  Ry.  Co. 

Before  Townshend,  J.,  Graham,  E.  J.,  and  Russell,  J. 

Electric  railway — Collision  at  crossinj^ — Kate  of  speed — Action  against 
Company  dismissed — Contributory  negligence — Proximate  cause^ 
Point  not  raised  at  ttial. 

A  wag'g'on  in  which  plaintiff  was  proceeding'  from  Sydney  to  Glace  Bay 
was  struck  by  an  electric  tram  car  owned  and  operated  by  the 
defendant  compan/,  while  attempting  to  cross  the  defendant's  track, 
at  a  place  known  as  Grand  Lake  Crossing*,  and  plaintiff  was  injured. 

The  evidence  showed  that  near  the  crossing  there  was  a  down  grade 
for  a  distance  of  about  3000  feet,  and  then  an  up  grade  for  1000  feet, 
terminating  at  a  siding  near  which  the  crossing  at  which  the  accident 
occurred  was  situated.  On  the  down  grade  it  was  usual  to  run  cars 
at  a  speed  of  from  20  to  25  miles  an  hour,  but  when  half  way  down 
the  power  was  shut  off  and  the  speed  on  reaching  the  siding  was 
10  miles  an  hour.  When  plaintiff's  team  was  first  seen  it  was  at  a 
distance  of  from  35  to  40  feet  from  the  crossing,  and  the  car  was 
distant  from  50  to  75  feet.  The  motorman  in  charge  of  the  car 
acted  promptly  in  applying  the  brakes  and  reversing  the  current, 
but  was  unable  to  avert  the  collision.  The  whistle  had  been  blown 
when  300  yards  distant  from  the  crossing,  and  the  car  was  provided 
with  suitable  appliances  for  stopping  it  within  a  reasonable  time. 
The  rate  of  speed  at  which  the  car  was  proceeding  was  reasonable 
considering  the  time  and  place.  Plaintiff  heard  a  whistle  blown 
which  he  supposed  to  be  that  of  a  Sydney  and  Louisburg  train 
but  did  not  see  the  car  until  his  horse's  head  was  distant  about 
20  feet  from  the  crossing.  There  was  also  evidence  to  show 
that  he  failed  to  exercise  proper  care  in  approaching  the  crossing  as 
the  reins  were  lying  loose,  and  one  witness  called  for  plaintiff  testi- 
fied that,  at  the  time,  the  horse  was  being*  whipped  and  was 
galloping. 

Neldt  affirming  the  judgment  of  the  trial  judg^e  and  dismissing  the 
action,  that  the  proximate  cause  of  the  accident  was  negligence  on 
the  part  of  the  plaintiff. 

Neldy  that  a  point  not  raised  by  the  statement  of  claim,  or  at  the  trial 
where  evidence  might  have  been  given  to  displace  the  contention, 
should  not  be  raised  on  appeal. 

This  was  an  appeal  from  the  judgment  of  Fraser,  J., 
in  favor  of  defendant,  with  costs,  in  an  action  claiming 
compensation  for  injuries  received  by  plaintiff  in  a  col- 
lision with  one  of  defendant's  cars,  at  Grand  Lake  Crossing 
on  defendant's  road,  between  Sydney  and  Glace  Bay.  The 
facts  are  fully  set  out  in  the  judgment  of  the  Court  as 
delivered  by  Graham,  E.  J, 
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The  judgment  appealed  from,  was  as  follows  : 

The  plaintiff  sues  the  defendant  company  for  injuries 
sustained  by  him  from  collision  of  their  car  at  Grand  Lake 
Crossing.     Two   other   actions   arising   out  of   the  same 
accident  were  by  agreement  tried  at  the  same  time,  the 
evidence  in  the  Livingston  suit  to  be  used   in  l^he  three 
casea     A  mass  of  evidence  was  given  relating  to  the  spetjd 
of  the  car  at  the  time  the  plaintiiF  was  injured,  which, 
from  the  view  I  have   taken   of   the   case,  is   not    very 
material.     The  sole  question  is   where  the  responsibility 
for  the  loss  from  the  accident  lies,     The  crossing  is  in  a 
lonely  place.     At  the  urgent   request   of   both  parties,  I 
viewed  the  scene,  which  enabled  me  to  understand  the  evi- 
dence mor3  clearly.     The  following  facts  are  undisputed  : — 
That  the  regular   whistles   for  the   crossing  were   given 
at  the  usual  place  and  distance ;  that  the  defendant  heard 
a  whistle  when  seventy-five  ynrds  away,  which  he  judged 
was 'the  whistle  of  the  S.  &  L.  Ry.  train;  that   he    was 
driving  at  a  speed  of   about  five  miles  an  hour  until  the 
horses's  head  was  about  twenty  feet  from  the  crossing ; 
that  he  then  gathered  up  the  reins   and  tried  to  fetch  the 
horse  back  on  his  haunches,  and  that  he  was  well  aware 
the  cars  passed  at  the  crossing  frequently.     I  cannot  doubt 
that  all  this  was  such  contributory  negligence  as  to  dis- 
entitle the  plaintiff  from  succeeding  in  this  action.     Whe- 
ther the  plaintiff  had  been  drinking  or  not,  which  I  think 
not  unlikely  from  the  evidence,  he  has  not  satisfied   me 
that  there  is  a  reasonable  probability  that  the   accident 
resulted  from  the    want   of   some  precaution    which   the 
defendants  might  and  ought  to  have  resorted  to,  as  laid 
down  by  Willis,  J.  in  Daniel  v.  M.  R.  Company,  L.  R.  C.  P., 
p.  222.     I  think  the  plaintiff's  negligence,  rather  than  the 
defendant's,  was  the  cause.     Wliile  railway  companies  muHt 
he  strictly  held  to  all    the  cai\;    possible,    the    travelling 
public  are  equally  bound  to  take  no  risks.     I  think  the 
fault  here  was  that  of  the  plaintiff  himself,  and  that  any 
loss  from  the  accident  must  lie  where  it  falls.     There  will 
be  judgment  for  the  defendant  with  costs. 

1904,  Dae.  9th.     G.  A.   R.  Rowlings,   in   support   of 
appeaL — Admitting  contributory  negligence  upon  our  part, 
there  was  negligence  on  the  part  of   the  defendant.     The 
22 — N.  S.  R.  37. 
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car  wa0  run  at  an  excessive  rate  of  speed,  at  a  crossing 
over  a  public  highway,  but  for  which  the  accident  could 
have  been  avoided.  There  was  no  contributory  negligence 
upon  our  part.  We  did  all  that  could  be  done  under  the 
circumstances  to  avoid  the  accident  Keith  v.  Intercolonuil 
Coal  Co.,  18  N.  S.  R,  227  ;  Eowan  v.  Toronto  Street  Ry., 

29  S.  C.  R.  727 ;  Booth  on  Street  Railways,  ss.  303,  305, 
306.  The  motorman,  when  he  saw  the  danger,  did  not 
take  the  proper  precautions.     Inglia  v.  Halifiix  Tram  Co., 

30  S.  C.  R.,  259.  It  was  negligence  to  permit  the  un- 
trained motorman  to  have  charge  of  the  car  at  the  crossing. 
The  whistle  was  blown  too  far  from  the  crossing  for 
plaintiff  to  hear  it.  It  was  upon  defendants  to  show  that 
the  whistle  could  be  heard,  as  to  which  they  have  failed. 
The  fact  that  defendants  issued  no  orders  to  their  employees 
to  regulate  the  speed  at  crossings  constitutes  negligence. 
There  is  no  evidence  that  the  gong  was  rung.  Acts  of 
1902,  c.  160,  s.  6.  This  is  negligent  management.  This 
was  raised  at  the  trial.  This  is  a  statutable  duty  and 
neglect  of  it  is  negligence  per  se.  The  defence  of  contri- 
butory negligence  is  not  available  where  there  is  a  breach 
of  a  statutable  duty.  Canada  Atlantic  Ry.  Co,  v.  Hender- 
son,  29  S.  C.  R.  636  ;  Robertson  v.  Halifax  Coal  Co.,  20  N. 
S.  R.  524  ;  Graves  v.  Lord  Winburn,  [1898]  2  Q.  B.  410 ; 
Beven  on  Negligence,  781  ;  Thompson  v.  Wright,  22  0.  R. 
127.  The  Railway  Act  applies  to  this  ca^se,  R.  S.  N.  S. 
1900,  c.  99,  s.  2,  (q);  sa.  181  &  247  ;  McLeod  v.  Windsor  d' 
Annapolis  Ry,,  23  N.  S.  R.  74 ;  Keith  v.  Intercolonial 
Coal  Mining  Co.,  18  N.  S.  R  229.  Mayne  on  Damages, 
3rd.  ed.  p.  37. 

H.  Mclnnes  &  C.  J.  Bwrchell,  contra. — Tie  only  negli- 
gence alleged  is  lack  of  management  and  control,  and  lack 
of  appliances.  Excessive  speed  is  not  charged  and  is  not 
the  case  that  was  tried.  The  evidence  is  that  the  speed 
was  not  excessive  and  that  we  did  all  that  could  reason- 
ably be   done   to  prevent   the   accident.     We    have  also 
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proved  that  the  whistle  was  blown  and  was  heard  by 
defendants.  We  are  required  to  make  a  rate  of  speed 
between  different  points.  The  presence  of  a  railway 
track  is  of  itself  is  an  indication  of  danger,  and  it  is 
the  duty  of  a  person  about  to  cross  it  to  look  and  listen 
before  doing  so.  The  evidence  is  that  plaintiffs  deliber- 
ately ran  into  the  car.  Plaintiffs  were  driving  over  the 
crossing  with  a  loose  rein  and  could  have  seen  a  car 
coming  from  one  to  five  hundred  feet  away.  They 
were  trying  to  cross  ahead  of  the  car.  Robin  v. 
Hamilton  Street  Ry.  Co,,  4  Ont.  Wk.  R.  pt.  1  ;  Stuhley 
V.  London  &c,  Ry,  Co,,  L.  R.  1  Exch.  13  ;  Cotton  v.  Wood, 
8  C.  B.  N.  S.  568 ;  aiff  v.  The  Midland  Ry.  Co,,  L.  R.  5 
Q.  B.  258  ;  EUia  v.  Great  Western  Ry.  Co.,  L.  R.  9,  C.  P. 
551 ;  Dublin  &  Wicklow  Ry.  v.  Slattery,  3  App.  C.  1155  ; 
Railroad  Co.  v.  Houston,  95  U.  S.  697 ;  Coyle  v.  Great 
Northern  Ry,,  20  L.  R,  Ir.  418.  As  to^speed.  Sherman  & 
Redfield  on  Negligence..  3rd.  ed.  s.  478.  Grand  Trunk 
Ry.  Co.  McKay,  34  S.  C.  R,  81.  As  to  the  effect  of 
statutory  negligence.  Abbott's  Railway  Law,  p.  380. 
There  is  no  evidence  of  the  value  of  the  horse  and,  there- 
fore, nothing  upon  which  to  base  a  verdict. 

G.  A.  R.  Rowlings,  in  reply. 

1905,  January  10th.  Graham,  E.  J. — This  is  a  case  of 
collision  between  the  defendant  company's  electric  tram 
car  and  a  horse  and  carriage,  which  happened  at  a  crossing 
of  the  track  by  the  highway.  There  are  three  actions, 
one  brought  by  the  owner  of  the  horse  and  carriage  and 
the  others  by  each  of  the  occupants  of  the  carriage,  Living- 
stone and  McDonald  respectively,  all  being  injured  and  the 
horse  being  killed.  These  actions  were  tried  and  also 
argued  together. 

The  allegations  in  respect  to  negligence  in  Livingstone's 
case  are  as  follows  : 

4.  The  plaintiff  has  suffered  damage  caused  by  the 
defendant  company,  its  servants  and  agents,  on  the  25th 
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day  of  September,  A.  D..  ]  903,  at  or  near  Grand  Lake 
Crossing,  in  the  County  of  Cape  Breton,  so  negligently 
and  unskilfully  managing  or  controUingr  a  tram  or  ear 
belonging  to  the  defendant  company,  that  the  said  tram 
or  car  ran  into  and  collided  with  the  waggon  or  carriage 
in  which  the  plaintiff  was  driving,  whereby  the  plaintiff 
was  violently  thrown  out  of  the  said  waggon  or  carriage 
and  sustained  grievous  bodily  injuries,  which  have  caused 
the  plaintiff  great  pain,  expense,  loss  of  time  and  incon- 
venience. 

5  The  plaintiff  has  suffered  damage  caused  by  the 
defendant  company,  its  servants  and  agents,  on  the  25th 
day  of  September,  A,  D.,  1903,  owing  to  and  on  account 
of  the  negligence  of  the  defendant  company,  its  servants 
and  agents,  in  not  having  affixed  to  a  certain  tram  or  car 
owned  and  operated  by  the  defendant  company,  its  servants 
and  agents,  the  proper  and  necessary  appliances  whereby 
the  said  tram  or  car  could  be  quickly  stopped,  in  conse- 
quence whereof  the  said  car  or  tram  ran  into  and  coUided 
with  the  waggon  or  carriage  in  which  the  plaintiff  was 
driving,  at  or  near  Grand  Lake  Crossing,  in  the  County  of 
Cape  Breton,  whereby  the  plaintiff  was  thrown  violently 
out  of  said  carriage  or  waggon  and  sustained  grievous 
bodily  injuries,  which  have  caused  the  plaintiff  great  pain, 
expense,  loss  of  time  and  inconvenience. 

There  were  defences  denying  the  plaintiff's  allegations 
of  negligence  and  setting  up  contributory  negligence- 
The  question  of  the  rate  of  speed  of  the  car  at  the  time 
the  team  was  observed  must  be  dealt  with.  It  is  urged 
that  this  was  the  cause  of  the  collision,  avssuming 
that  the  statement  of  claim  covers  speed  and  if  the 
plaintiff  were  guilty  of  contributory  negligence,  that  the 
speed  prevented  the  defendant  from  avoiding  the  conse- 
quences of  the  plaintiffs  act. 

It  appears  that  the  approval  of  the  Lieutenant-Governor 
in  Council  was  given  to  the  time  table,  and  in  the  memor- 
andum submitted  for  that  purpose,  was  this  statement  : 

"It  is  proposed  to  make  a  running  time  between  Sydney 
and  Senatiors  Corner,  Glace  Bay,  via  Dominion  Three  and 
Four,  of  forty-five  minutes,  the  distance  being  as  shown, 
14.3  miles,  8  miles  of  which  is  over  a  private  right  of  way." 
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Apparently  the  travelline;  public  required  this  rate. 

The  occurrence  took  place  on  its  own  private  way,  out 
in  the  country,  at  Grand  Lake  Crossing.  The  learned 
trial  judge,  who  was  there,  calls  it  a  "lonely  place".  And 
of  course  it  was  a  place  where  increased  speed  might  be 
justified  to  make  up  for  stoppages  at  stations  and  a 
reduced  rate  of  speed  necessary  in  towns.  James  Baxter, 
the  experienced  motor  man,  who  was  training  the  motor 
man  Beckham  just  before  the  occurrence,  says  that  the  rate 
of  speed  when  going  down  the  slope  was  from  20  to  25 
miles  an  hour;  when  they  first  saw  the  team  it  was,  in  his 
judgment,  12  or  15  miles;  and  after  putting  on  the 
emergency  brake  and  then  reversing  the  current  the  rate 
would  not  be  over  five  or  ten  miles  an  hour.  I  must 
explain  a  little.  Going  from  Sydney  to  Glace  Bay,  (both 
the  car  and  the  team  were  going  in  this  direction)  there  is 
on  the  tramway  track  near  this  crossing  first  a  down  grade 
of  2Jy/  for  a  distance  of  3000  feet,  then  an  up  grade  of 
1J%  for  a  distance  of  1000  feet,  which  terminates  at  a 
siding  or,  as  a  witness  calls  it,  a  spur.  And  the  diagonal 
crossing  is  very  near  this  spur,  that  is,  not  quite  at  the  top 
of  the  slope.  Then  it  is  customary  for  the  motor  man,  half 
way  down  the  long  grade,  to  shut  off  the  current  and 
controlling  and  reducing  the  natural  rate  of  speed  depend 
npon  reaching  the  spur  going  at  the  rate  of  ten  miles  an 
hour  or  thereabouts. 

I  think  this  is  important  because  inexperienced 
witnesses  would  not,  in  the  ordinary  course,  be  aware  of 
the  changes  in  the  rate  of  speed,  and  experienced  witnesses 
would,  in  consequence  of  having  to  exercise  judgment  at 
this  point,  be  better  able  to  form  an  estimate. 

Beckham,  the  other  motor  man,  called  by  the  plaintiff, 
estimates  that  the  rate  when  he  would  reach  the  spur 
would  be  about  ten  miles  an  hour. 

Rosenblum,  a  passenger,  called  by  the  plaintiff,  said  that, 
in  his  opinion,  the  rate  of  speed  was  between  15  and  18 
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miles  an  hour.  Murdoch  McDonald,  another  passenger, 
called  by  the  plaintiff,  puts  it  at  20  miles  an  hour  when 
the  collision  occurred. 

When  approaching,  the  crossing,  and  before  seeing  the 
team,  Beckham  had  applied  the  air  brake.     He  says  : 

**  Q. — Why  did  you  put  on  the  brake  ?  A. — I  got 
instructions  when  I  was  going  up  near  the  crossing  to  put 
on  the  air  brake,  and  I  suppose  he  thought  I  was  easing 
her  up  too  quick  and  he  said  let  her  go  at  that" 

And  Baxter  himself  says : 

"  Q. —  Did  you  hear  him  say  he  put  on  the  air  brakes  ? 
A.— Yes. 

Q. — That  is  correct  ?    A. — I  told  him  to  put  his  air  on. 

Q. — What  next  did  you  see  with  reference  to  this  acci- 
dent ?  A. — I  saw  a  team  coming  along  approaching  Grand 
Lake  crossing." 

The  evidence  that  the  whistle  of  the  tram  was  blown 
for  the  crossing  is  overwhelming.  All  of  the  defendanta' 
witnesses  who  were  on  the  car  and  two  of  the  witnesses 
for  the  plaintiff,  M  urdoch  McDonald  and  Beckham,  testify 
to  that  fact.     No  one  on  the  car  denies  it 

It  was  first  blown  when  the  tram  was  about  300  yards 
from  the  crossing.  There  was  the  habit  or  course  of  duty- 
One  motorman  was  giving  instructions  to  the  other.  Then 
it  is  stated  with  circumstance. 

All  that  the  two  plaintiffs  can  say  is  that  they  did  not 
hear  it  But  they  admit  that  they  did  hear  a  whistle 
when  they  were  seventy-five  yards  from  the  crossing. 
And  they  say  it  was  the  whistle  of  Sydney  and  Louisburg 
Railway  train.     That  means  they  took  it  for  that  train. 

All  this  is  rather  unfortunate  for  their  case.  They 
should  have  been  on  the  look-out  for  it  and  warned.  As 
to  the  relative  positions  and  conduct  of  the  two  car- 
riages when  they  respectively  discovered  each  other,  there 
is  some  difference  in  the  testimony. 

The  motorman,  Baxter,  says  that  when  he  first  saw 
the  team  it  was  about  35  or  40  feet  away  from  the  cross- 
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ing  and  that  the  car  was  about  from  fifty  to  seventy-five 
feet  from  the  crossing.  Beckham  puts  the  latter  at  sixty 
feet.  Then  he  is  given  another  chance  and  he  says  sixty 
yards;  They -must  have  seen  it  nearly  together  and  one 
would  not  hesitate  to  adopt  Baxter's  estimate.  Baxter 
says  that  the  horse  was  then  galloping  and  that  the  reins 
\vere  then  loose^ 

The  witness,  Beckham,  not  now  in  defendant's  employ, 
in  cross-examination,  says : — 

'*  Q. — What  did  the  men  in  the  carriage  do  ?  A. — They 
were  driving  the  horse  along  and  the  horse  was  going 
across  and  they  did  not  seem  to  pull  up  the  horse. 

Q. — Did  you  say  they  whipped  the  horse  to  get  across  ? 
A. — I  made  a  statement  to  the  office  to  that  effect ;  but  it 
seems  to  me  that  they  were  whipping  the  horse. 

Q. — As  I  understand  it,  there  was  one  horse  in  the 
shafts  and  two  men  in  the  carriage,  and  a  horse  hitched 
behind  ?  A. —  I  did  not  see  the  horse  behind,  but  I  heard 
that. 

Q. — Which  man  did  you  see  whipping  the  hor^e  ?  A. 
— I  could  not  say  which  one,  but  I  saw  one  of  them  whip- 
ping the  horse. 

Q.  Did  it  seem  to  you  that  they  were  trying  to  get 
across  ahead  of  the  car  ?  A. — It  looked  like  that  to  me  ; 
it  looked  as  if  they  thought  they  had  time  to  get  across." 

Miles  Donahue,  a  passenger,  who  had  been  a  motor- 
man,  says : 

"  Q. — At  what  point  were  these  whistles  ?  A. — About 
one-quarter  way  up  the  grade  to  the  crossing.  I  paid  no 
attention  to  this,  but  was  talking  to  the  men  around  me 
until  I  heard  a  lot  of  successive  short  blasts,  and  I  looked 
through  the  side  window  and  saw  a  horse  coming  down 
the  Grand  Lake  Road  going  to  Reserve  at  full  gallop. 
.Two  men  in  the  waggon  ;  one  apparently  lying  back  with 
his  arms  around  the  other  man  ;  one  man  was  driving. 
I  could  not  say  what  distance  this  waggon  would  be  from 
the  road.  When  I  heard  the  successive  short  blasts  I 
looked  out  the  window  and  to  the  motorman.  When  I 
looked  at  the  controller,  the  regular  motorman,  Mr.  Baxter, 
was  in  charge." 
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• 

It  is  only  fair  to  say  that  the  act  of  towing  the  horse 
behind  might  have  conveyed  this  impression.  The  plaintiff, 
McDonald,  says : 

"  When  near  the  Grand  Lake  Crossing,  about  150  feet 
from  the  crossing,  I  looked  in  the  direction  of  Glace  Bay 
and  saw  no  car  coming  in  that  direction  and  heard  none. 
I  heard  no  sound  of  a  car  and  did  nt  see  any.  I  still  drove 
on  and  came  within  about  thirty  feet  of  the  railway,  and 
noticed  a  car  coming  from  the  direction  of  Sydney.  At 
that  time  the  horse  s  head  would  be  about  twenty  feet 
from  the  track.     I  did  not  hear  any  whistle. 

Q. — Did  you  listen  for  the  whistle  ?  A. — About  150 
feet  away  I  paid  attention,  and  I  heard  the  whistle  of  the 
Sydney  &  Louisburg  steam  cars.  I  knew  it  was  not  the 
electric  whisMe  by  the  sound.  We  were  going  about  five 
mifes  an  hour. 

Q. — What  did  you  do  ?  A. — I  gathered  my  reins  up 
and  tried  to  fetch  the  horse  back  on  his  haunches,  and  I 
pulled  on  the  right  rein,  and  pulled  the  horse  to  the  right 
and  he  took  up  against  a  post,  and  I  was  thrown  out 

Q.-ir-What  threw  you    out  ?     A. — The   horse   in  the 

crash  with  the  post 

«  «  «  «  * 

Q. — Did  you  make  any  effort  to  cross  the  track  before 
the  collision  ?  A. — No,  I  tried  to  avoid  it ;  I  puUed  to  the 
right-hand  side. 

Q. — Did  you  do  anything  else  with  regard  to  handling 
this  horse,  urging  him  on  or  holding  him  in  ?  A. — I  tried 
to  fetch  him  back  on  his  haunches,  and  then  pulled  him 
to  the  right  I  was  driving  with  a  loose  rein  going  along 
comfortably,  and  as  soon  as  I  got  a  good  hold  of  the  reins 
at  30  feet  from  the  track  I  pulled  him  up. 

«  «  «  «  « 

Q — You  did  not  have  the  reins  gathered  up  at  that 
time  ?     A. — I  had  them  in  one  hand. 

Q. — What  were  you  doing  with  the  other  hand  ?  A. 
— I  cannot  remember. 

Q. — And  you  were  going  five  miles  an  hour  ?  A.— 
Yes,  'ust  a  slow  trot" 

L  vingstone,  a  plaintiff,  says  : 
We  were  driving  along  at  the  rate  of  about  five  miles 
per  hour,  and  when  we  came  about  150  feet  from  the 
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Grand  Lake  Crossing  we  listened  if  there  was  any  car  ;  I 
listened  and  looked  in  toward  Sydney  and  could  not  see 
any  car.  When  we  were  about  fifty  feet  from  the  crossing 
I  looked  again  and  could  not  see  any  car,  and  we  started 
along  again.  We  didn't  stop — and  about  thirty  feet  from 
the  crossing!  saw  the  car,  and  the  horse's  head  was  about 
20  feet  from  the  crossing.  The  car  was  coming  from 
Sydney,  and  it  was  travelling  at  a  fast  rate  of  speed. 

Q. — Could  you  judge  the  rate  of  speed  ?  A. — Just  at 
the  instant  I  would  say  about  20  miles  an  hour.  At  that 
moment  Mr.  McDonald  pulled  the  reins  and  the  horse 
spurted  ahead  a  little,  and  he  pulled  the  right  rein  and  he 
came  in  contact  with  the  post.  The  post  is  situate  about 
five  feet  from  the  track  on  tl)e  right  side  of  the  road. 
Just  as  he  came  in  contact  with  the  past — at  the  very 
mstant,  the  car  struck  the  horse,  and  I  was  dragged  out 
of  the  waggon  with  the  horse  I  was  leading.  I  had  the 
reins  around  the  right  arm.     I  did  not  see  anything  else 

for  a  little  while — I  was  knocked  unconscious." 

*  *  ♦  ♦  ♦' 

'*  I  did  not  hear  any  whistle." 

There  is  no  ground,  in  my  opinion,  for  saying  that  the 
men  on  the  car  should  have  seen  the  team  earlier  than 
they  did.  It  appears  that  it  would  be  shut  out  by  the 
tram  being  at  or  near  the  foot  of  the  slope  and  also  by 
bushes  intervening  at  one  point.  Mr.  Law,  called  by  the 
plaintiff,  in  cross-examination,  says  : 

"  Q. — With  his  eye  nine  feet  above  the  rails,  how  close 
would  he  (the  motorman)  have  to  be  before  he  could  see  a 
carriage  ?  A. — I  do  not  think  he  could  be  over  40  or  50 
feet." 

Then  it  appears  that  the  men  in  the  team  should  have 
seen,  I  suppose,  the  top  of  the  car  when  the  team  was  100 
feet  from  the  crossing. 

What  Baxter  says  he  did  when  he  saw  the  team  is  as 
follows : 

"  Q. — What  did  you  do  first  as  regards  the  whistles  ? 
A — I  put  the  air  on  and  shoved  Beckham  away  and 
grabbed  the  handles  and  put  the  air  on,  and  I  saw  that 
that  would  not  do,  and  I  thought  I  would  hit  the  team,  so 
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I  rushed  the  air  in  and  reversed  the  car,  and  I  should 
judge  about  five  or  ten  feet  from  the  time  after  I  had  done 
the  other,  the  horse  was  on  the  run,  and  I  blew  two 
whistles  before  I  hit  the  horse." 

He  says  that  he  was  not  impeded  by  having  to  take 
the  place  of  Beckham  who  was  at  the  time  manipulating 
the  conduct  of  the  car.  He  was  just  at  Beckham's  side. 
He  says : 

"  Q. — If  you  had  had  the  handles  going  along  there 
before  you  reached  that  crossing,  would  the  car  have 
stopped  more  readily  before  you  got  to  the  crossing  ?  A. 
— No,  I  do  not  think  she  could. 

Q. — You  think  you  could  not  do  any  better  than 
Beckham  did  ?     A. — I  was  at  the  handles. 

Q. — If  you  had  been  at  the  handles  and  handled  that 
car  when  you  first  saw  that  team,  you  conld  have  done 
better  than  Beckham  ?  A. — No,  I  could  not,  for  the 
simple  reason  that  he  was  standing  right  there  and  I  could 
not  do  anything  more.  I  was  running  there  the  same  as 
I  had  always  run. 

Q. — If  the  car  were  going  six  or  eight  miles  an  hour 
on  that  up  grade,  and  you  were  at  the  handles  yourself, 
how  much  sooner  could  you  stop  the  car  than  Beckham  ? 
A. — I  could  not  stop  it  any  quicker." 

Miles  Donahue,  who,  as  I  said,  had  been  a  motorman, 
says: 

"  I  could  tell  that  the  brakes  were  applied  and  that 
the  power  on  the  car  was  reversed." 

After  the  occurrence  he  went  to  shut  off  the  air,  and 
says  : 

*'  I  found  the  trolley  reversed,  and  the  controller-handle 
was  on  for  three  or  four  points     .     .     these  were  three  or 

four  points  on  of  the  reverse  current." 

«  «  «  >i  « 

"  Q. — In  reversing  the  car,  would  four  points  be  as 
good  as  eleven  ?  A. — Three  points  would  be  better  than 
eleven  ?" 

It  appears  that  the  man  in  charge  of  the  car  acted 
with  proper  promptness  in  retarding  the  momentum  and 
that  he  did  it  in  the  right  manner. 
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There  is  really  no  evidence  to  support  that  part  of  the 
pIaiDtij9"8  statement  of  claim  that  the  car  was  not  supplied 
with  the  proper  appliances  for  stopping  quickly.  No 
better  appliances  were  suggested. 

In  the  result  it  appears  that  the  car  was  stopped  in  a 
reasonable  space  of  time.  Evidence  was  given  as  to  the 
distance,  it  ran  beyond  the  horse  that  was  killed,  with  the 
forward  trucks  running  on  the  road-bed.  But  this  neither 
indicates  the  former  speed  nor  slowness  in  stopping,  when 
it  appears  that,  on  going  over  the  horse,  the  brake-gear 
was  rendered  defective. 

.This,  in  my  opinion,  is  a  case  in  which  it  can  be  said 
with  confidence  that  the  collision  was  due  to  the  plaintifTs 
own  negligence.  Take  their  own  evidence,  they  saw  the 
approaching  car  when  the  horse's  head  was  twenty  feet 
away  from  the  track,  and  their  rate  of  speed  was,  they 
say,  but  five  miles  an  hour.  A  horse  could  surely  have 
been  stopped  in  that  limit.  As  a  fact  the  reins  were  lying 
loose  which  was  not  a  proper  precaution  for  a  team  in  the 
immediate  vicinity  of  a  railway  crossing.  The  cars  are 
passing  frequently  at  that  point.     McDonald  says  : 

"  I  knew  they  passed  very  often." 

Why  he  pulled  the  right  rein  instead  of  pulling  up 
altogether  is  a  feature  one  is  not  safe  in  criticizing  at  this 
distance  from  the  crisis. 

But  going  over  a  railway  crossing  is  a  matter  for  care, 
and  these  people  did  not  apparently  exercise  proper  care. 

Then  taking  the  other  evidence,  some  of  it  from  a 
witness  called  by  plaintiff,  that  the  horse  was  being  whip- 
ped ;  further,  that  he  was  galloping,  and  so  on,  I  think,  the 
plaintiffs  negligence  is  established,  and  that  it  was  the 
proximate  and  efficient  cause  of  the  accident. 

It  is  argued,  however,  on  the  part  of  the  plaintiff,  that 
the  rate  of  speed  of  the  car  approaching  a  crossing  should 
have  been  still  further  reduced,  and  that,  if  it  had  been, 
the  defendant  could  have  avoided  the  consequences  of  the 
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plaintiff's  negligence,  if  there  was  any,  in  getting  upon  the 
track.  That,  by  going  at  that  rate  of  speed,  the  defendant  a 
men  put  it  out  of  their  power  to  avoid  the  consequences 
of  the  plaintiff's  act.  I  have  already  gone  into,  in  detail, 
the  facts  upon  this  question  of  the  rate  of  speed. 

Nothing  is  prescribed  as  tp  whether  the  speed  is  to  be 
reduced,  or  what  is  to  be  the  rate  at  these  country  cross- 
ings. I  think  railway  trains  are  not  expected  to  reduce 
their  speed.  It  is  left  to  ordinary  oomnion  law  principles, 
I  suppose,  of  using  reasonable  care. 

I  think  that  the  speed,  under  ordinary  circumstances, 
had  been  sufficiently  reduced  for  the  crossing.  They  could 
not  reasonably  anticipate  that  a  team  would  persist  in  a 
course  so  reckless  and  unexpected.  It  is  clear  that,  but 
for  the  plaintiff's  want  of  care  in  driving,  the  collision 
would  not  have  happened.  Can  it  be  said  for  the  plaintiff 
that,  but  for  the  defendant's  speed  at  the  crossing,  the 
collision  would  not  have  happened  ? 

Beckham  and  Law,  both  called  by  plaintiff,  testify  that 
if  the  car  had  been  going  at  the  rate  of  eight  miles  an  hour, 
it  could  have  been  stopped,  Law  says,  everything  being  in 
good  condition,  inside  of  fifty  feet.  Now,  if  he  was  only  fifty 
or  seventy-five  feet  from  the  crossing,  when  he  first  saw 
the  team  ;  or  30  or  40  feet  when,  as  Law  says,  he  could  first 
see  it,  even  at  that  very  reduced  rate  of  speed,  he  would 
have  had  very  close  work.  That  is,  a  perfect  stop,  started 
at  the  first  instant,  I  suppose,  by  applying  the  .current 
reversely.  That  means  a  physical  shock  of  considerable 
force  to  every  one  in  the  car.  Is  it  reasonably  prudent  to 
take  that  course,  when  it  is  not  reasonablv  required,  the 
assumption  being  that  the  team  will,  in  the  ordinary 
course,  pull  up  ? 

There  was  a  point  started  at  the  hearing  that  the 
gong  should  have  been  rung.  It  is  quite  evident  that  the 
provision  about  the  gong  is  for  crossings  in  towns,  where 
the  blasts  of  the  whistles  would  be  excessive,  and  that  the 
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whistle  18  for  the  country  where  a  gong  would  be  ineffec- 
tive. A  whistle  was  better  than  a  gong  would  have  been. 
A  gong  would  not  have  helped.  Moreover,  this  matter  is 
not  raised  by  the  plaintiff's  statement  of  claim  and  should 
not  be  raised  now,  when,  if  raised  at  the  trial,  evidence 
might  have  been  given  by  the  defendants  to  displace  the 
contention. 

In  my  opinion  the  appeal  and  the  action  should  be 
dismissed  with  costs. 

The  same  result  follows  in  the  cases  of  McDonald  and 
of  Rodney. 

Appeal  and  action  dismissed  with  costs. 


Ripley,  Petitioner,  v.  Logan,  Respondent. 

(Cumberland  Election  Petition.) 

Before  Townshend,  J.,  Graham,   E.  J.,   and  Fraser  and 
Russell,  J  J. 

Eleciion  petition — Setting   down  preliminary  objection— Jurisdiction   of 
Chambers  Judge — Rota— Words  *' order  "   '*  duties,"  and '' arrar.ge."  _ 

The  words*  of  O.  35  of  the  rules  of  the  Supreme  Court,  made  under  the 
Dominion  Controverted  Elections  Act,  and  the  Table  of  Chambers 
work  indicating'  the  order  in  which  each  judge  .>hall  sit  and  the 
period  of  time  during  which  he  shall  take  the  duties  assigned,  &c., 
fulfil  the  provisions  of  the  Dominion  Act,  Acts  of  1887,  c  7,  s.  2,  and, 
there  being  both  a  practice  as  to  the  order  of  business  and  an 
arrangement  of  the  order  of  business,  a  judge  sitting  at  Chambers 
has  jurisJiction  to  make  an  order  setting  down  preliminary  objec- 
tions to  an  election  petitioh  to  be  heard  before  one  of  the  judges  of 
the  Supreme  Court. 

It  is  not  necessary  in  this  province  that  there  should  be  a  rota  before 
such  an  application  can  be  heard,  the  English  practice  in  that  parti- 
cular being  different,  and  depending  upon  the  wording  of  the  English 
Act  applicable  in  such  cases. 

The  words  **  order."  "duties,"  and  "arrange,"  as  used  in  the 
Dominion  Controverted  Elections  Act,  are  not  used  as  conferring 
jurisdiction. 

This  was  an  appeal  from  the  judjrnient  or  decision  of 
Meagher,  J.,  and  from  the  order  granted  thereon,  setting 
down  for  hearing  in  a  summary  manner  before  one  of  the 
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judges  of  the  court,  the  preliminary  objections  presented 
under  the  Dominion  Controverted  Elections  Act  and  Acts 
in  amendment  thereof,  to  petitions  presented  agtiinst  the 
return  of  members  elected  to  the  House  of  CJommons  for  the 
electoral  districts  of  the  Counties  of  Cumberland,  Colches- 
ter, Pictou  and  North  Cape   Breton  and  Victoria. 

The  learned  judge,  in  the  judgment  appealed  from,  said 
that  the  motions  made  before  him  were  opposed  mainly,  or 
entirely,  on  the  ground  that  the  rota  for  the  trial  of  elec- 
tion petitions  had  not  been  made,  and  that  until  a  rota 
was  provided  none  of  the  judges  had  jurisdiction  to  hear 
a  motion  in  any  case.  Sec.  2  of  chap.  7  of  the  Acts  of 
1887  and  S/tat^  v.  Reckitt  (1893)  1  Q.  B.,  799,  were  relied 
on.  He  was  unable  to  read  the  statute  in  the  way  con- 
tended for,  and  was  of  the  opinion  that  his  jurisdiction  to 
hear  and  determine  the  motion  was  reasonably*  clear.  The 
case  relied  on  had  no  application,  for  the  reason  that  the 
section  under  review  provided  that,  in  reference  to  amend- 
ments of  election  petitions,  the  jurisdiction  should  be  exer- 
cised by  one  of  the  judges  on  the  rota  for  the  time  being, 
and  therefore  a  judge  not  on  the  rota  could  not  hear  a 
motion  to  amend. 

1905,  January  12th.  H,  MeUiah,  K.  C,  TT.  F.  O'Con- 
nor and  J.  J,  Poiver,  in  support  of  appeal. — The  jurisdic- 
tion of  the  judge  is  derived  from  Dominion  Acts  ol  1887, 
c.  7,  8.  2.  The  word  "judge"  in  that  section  refers  to  a 
single  judge,  but  a  different  judge  from  the  trial  judge. 
The  Prescott  Case,  20  S.  C.  R.,  196.  The  rota  is  not  merely 
a  matter  for  trials.  There  must  be  a  rota  before  such  an 
application  as  this  can  be  heard.  The  judge  is  exercising 
a  special  jurisdiction  under  this  act.  The  practice  of  the 
court  does  not  refer  to  the  general  practice  of  the  court, 
but  the  practice  of  the  court  in  election  petitions  The 
Prescott  Election  Case,  20  S.  C.  R.,  198  ;  Dorru  Acts,  187 i, 
c.  10,  8.  6.  The  practice  of  the  court  under  the  Judicature 
Act  is  not  the  practice  that  will  be  followed  in  election 
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petitions.  The  **  court  "  does  not  mean  a  single  judge  in 
any  case  under  the  act.  ShxLw  v.  ReckiU  [1893],  1  Q.  B., 
779 ;  Rodgera  on  Ejection  Petitions*  189  and  635  ;  Leigh  & 
LeMarchanfs  Election  Petitions,  p.  391  ;  Acts  of  189 J,  c- 
20,  ss.  17  and  21.  The  provision  as  to  the  rotci  does  not 
apply  to  the  trial,  but  can  only  apply  to  the  things  to  be 
done  by  a  single  judge. 

W,  B.  A.  Ritchie,  K.  C.  and  H.  A.  Lovett,  contra. — 
This  is  not  a  matter  as  to  which  any  application  or  any 
formal  order  was  necessary,  under  the  practice.  This  is 
merely  a  matter  of  the  internal  management  of  the 
court.  R.  S.  C.y  c.  9,  s.  62.  The  practice  of  the  court 
has  been  fixed  by  Election  Rule  35,  R,  S,  C,  c.  9,  ss.  10, 
11  and  12  ;  Acts  1887,  c.  7,  s.  2 ;  and  R.  S.  C,  c.  9,  s.  4. 
The  statute  provides  two  tribunals — the  judge  who  tries 
the  petition  and  the  court.  The  jurisdiction  of  the  court 
could  be  exercised  by  a  single  judge  sitting  in  court  or  in 
chambers.  Archie  v.  Bums,  31  N.  B.,  533 ;  Judicature 
Act,  s.  21  ;  Election  Rules,  r.  51.  If  there  is  any  statute 
requiring  an  arrangement  as  to  the  rotation,  it  is  merely 
directory.  Maxwell  on  Statutes,  ss.  528,  529  and  533  ; 
Margate  Pier  Co.  v,  Hannam,  3  B.  &  Aid.,  266.  An  error 
of  the  court,  if  it  is  an  error,  should  not  affect  the  rights 
of  the  parties.     Broom's  Legal  Maxims,  p.  67. 

J.  J.  Power,  in  reply. — McColl  v.  Tupper,  27  N.  S.  R., 
41;  Christie  v,  Unwin,  11  Ad.  &  EL,  379;  Ex  parte 
MainviUe,  1  Can.  C.  C,  528.  The  Act  was  passed  23rd 
January,  1887.  The  rules  passed  26th  April,  1887,  and 
do  not  provide  for  a  rota,  while  the  statute  does. 

1905,  January  14th.  Graham,  E.  J. — This  is  an 
application  to  set  aside  an  appointment  of  Mr.  Justice 
Meagher,  the  chambers  judge  of  December  30th,  setting 
down  preliminary  objections  to  an  election  petition  to  be 
heard  by  one  of  the  judges  of  the  court. 

It  is  contended  that  there  was  no  jurisdiction. 
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By  Acts  of  1887,  c.  7:,  a.  2,  amending  the  Dominion 
Controverted  Elections  Act,  it  is  provided  as  follows ; 

"  The  rotation  or  order  in  which  any  duties  assigned 
by  this  act  to  a  single  judge  shall  be  performed  by  the 
judges  of  the  Court  respectively  shall,  if  not  prescribed  by 
the  law  of  the  province  or  the  practice  of  the  court,  be 
arranged  by  the  judges." 

In  the  principal  act,  first  passed  in  1874,  the  effect  of 
the  corresponding  provision  was  the  same  as  this. 

By  Order  35  of  the  rules  of  the  Supreme  Court,  under 
the  Dominion  Controverted  Elections  Act,  made  in  1886, 
(N.  S.  Acts  1901),  it  is  provided  : 

"  All  interlocutory  questions  and  matters  shall  be  heard 
and  disposed  of  before  any  one  of  the  judges,  who  shall 
have  the  same  control  over  the  proceeding  under  the 
Dominion  Controverted  Elections  Act,  as  a  judge  at  cham- 
bers in  the  ordinary  proceedings  of  the  Supreme  Court, 
and  such  questions  and  matters  may  be  heard  and  disposed 
of  by  any  one  of  the  judges." 

This  was  taken  from  the  corresponding  Order  of  the 
Dominion  Controverted  Elections  Act  rules,  made  on  the 
11th  March,  1876,  under  the  Act  of  1874,  and  is  in  effect 
the  same. 

Jn  respect  to  the  holding  of  chambers  at  Halifax,  there 
is  for  the  judges'  use  a  table  indicating  the  order  in  which 
each  judge  shall  sit,  and  the  period  of  time  (two  months) 
during  which  he  shall  take  the  duties.  The  chambers 
work  at  Halifax,  trials  out  of  sittings,  points  of  law, 
referees'  reports,  and  other  business  to  be  transacted  by  a 
judge,  come  on  in  the  ordinary  course  for  disposal  by  him. 
This  arrangement  is  referred  to  in  O.  34,  r.  5  : 

"It  shall  be  the  duty  of  the  judge  from  time  to  time 
selected  to  sit  in  Chambers  to  try  all  causes  so  .set  down 
for  trial." 

In  Brassard  v.  Langevin,  2  S.  C.  R,  319,  Strong,  J.,  at 
page  323,  says  : 

"  After  the  expiration  of  five  days  from  the  decision  of 
the  preliminary  objections,  or  from  the  expiration  of  the 
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time  for  presenting  them,  if  none  be  presented,  the  petition 
is  to  be  deemed  to  be  at  issue  and  the  Court  is  to  fix  a 
time  and  place  for  trial.  So  far  all  the  proceedings  are  to 
take  place  in  or  before  the  Court  in  which  the  petition  has 
been  presented,  of  before  one  of  the  judges  of  that  Court." 

The  appointment  made  by  Mr.  Justice  Meagher,  in 
the  ordinary  course,  devolved  upon  him  as  judge  designated 
for  holding  Chambers  for  the  time,  and  his  appointment 
made  in  this  case  came  on  before  the  judge  designated  in 
the  table  for  holding  Chambers. 

In  my  opinion  jurisdiction  depended  upon  none  of  these 
arrangements  for  distributing  the  business,  and,  moreover, 
the  business  of  election  petitions  was  duly  distributed 
according  to  the  requirements  of  the  provision,  1887i 
chap.  7,  section  2. 

The  respondent  relied  on  the  case  of  SJiaw  v.  Rechitt 
(1893)  1  Q.  B.,  779,  where  Hawkins  and  Cave,  JJ.,  set 
aside  an  ex  parte  order  made  by  Grantham  J.,  permitting 
the  amendment  of  an  election  petition  by  inserting  alle- 
gations of  certain  illegal  practices.  One  ground  of  the 
judgment  was  that  Grantham  J.  was  not  on  the  rota  of 
judges  selected  for  the  work  of  election  petitions  under 
the  statutes  relating  to  that  subject. 

There  is  a  great  difference  between  the  provisions  in 
force  in  England  and  those  in  force  with  us. 

In  England,  when  the  Parliamentary  Act,  1868,  was 
passed,  tliere  were  three  Superior  Courts  of  Common  Law. 
The  petition  was  to  be  filed  in  the  Court  of  Common 
Pleas.  But  provision  was  made  for  the  drafting  of  a 
judge  or  judges  from  each  of  those  three  courts  to  try 
election  petitions.  These  judges  "  were  to  be  placed  on 
the  rota  for  the  trial  of  election  petitions  during  the 
ensuing  year."     See  section  11  of  that  Act. 

Then  it  was  provided,  sub  section  6,  that  the  judges 
for  the  tim^  being  on  the  rota  shall,  according  to  their 
seniority  respectively,  try  the  election  petitions  standing 
for  trial. 

23 — N.  S.  R.  37. 
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Then  sub  section  9  :   , 

"  Every  election  petition  shall,  except  where  it  raises  a 
question  of  law,  ...  be  tried  by  one  of  the  judges 
hereinbefore  in  that  behalf  mentioned,  etc." 

Then  by  the  general  rules,  1868,  O.  44,  corresponding 
to  our  O.  35,  just  quoted  : 

"  All   interlocutory    questions   and    matters 
shall  be  heard  and  disposed  of  by  one  of  the  judges  upon 
the  rota,  if  practicable,  and,  if  not,  then  by  any  judge  at 
Chambers." 

Then  by*  the  "  Corrupt  and  Illegal  Practices  Prevention 
Act,"  section  40  (2),  it  was  provided  that  such  an  amend- 
ment as  was  €U3ked  for  "  might  be  made  with  leave  of  the 
High  Court". 

And  by  section  56  it  was  provided  as  follows : 

"  Subject  to  any  rules  of  court,  any  jurisdiction  vested 
by  this  Act  in  the  High  Court  may,  so  far  as  it  relates  to 
indictments  or  other  criminal  proceedings,  be  exercised  by 
any  judge  of  the  Queen's  Bench  Division,  and  in  other 
respects  may  either  be  exercised  by  one  of  the  judges  for 
the  time  being  on  the  rota  for  the  trial  of  election  petitions, 
sitting  either  at  court  or  at  Chambers,  or  may  be  exercised 
by  a  Master,  etc." 

First  it  was  held  that  rule  25,  just  quoted,  did  not 
apply.  Then  that  the  expression  "may"  in  section  55,  was 
to  be  read  "must".  Note  the  sharp  contrast  between  the 
jurisdiction  in  criminal  proceedings,  which  was  vested  in 
any  judge  of  the  Queen's  Bench  Division,  and  the  residue 
of  the  jurisdiction  under  the  Act  which  was  to  be  exercised 
by  a  judge  on  the  rota.  And  further  note  the  use  of  such 
strong  words  as  "jurisdiction  vested  by  this  Act",  and 
"  exercise  ". 

Here  there  was  but  one  court,  and  every  judge  of  that 
Court,  by  the  whole  Controverted  Elections  Act,  was  vested 
with  jurisdiction  in  respect  to  the  matters  indicated  by 
Strong  J.,  just  as  every  judge  of  the  Queen's  Bench  Division 
in  England  is  vested  with  jurisdiction  in  respect  to  criminal 
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proceedings,  and  every  judge  on  the  rota  in  respect  to  other 
matters  under  that  Act. 

All  that  Parliament  in  the  Dominion  Controverted 
Elections  Act,  and  1887,  chapter  7,  sec.  2,  (providing  for 
several  Provinces)  was  concerned  about  was  a  distribution 
of  the  business  among  the  judges  and,  as  it  was  a  new 
thing,  to  make  it  some  one's  duty  to  start  the  work.  If 
they  had  any  arrangement  available  they  were  to  follow 
that ;  if  not  they  were  to  arrange  among  themselves  as  to 
the  order  of  the  business. 

There  are  such  words  in  this  Dominion  Controverted 
Elections  Act  as  "rules  of  court",  "prescribed",  etc.  And 
in  many  other  Acts,  and  where  judges  are  required  to 
legislate.  Parliament  indicates  it.  But  where  the  words 
"order",  and  "duties",  and  "arrange"  are  used,  surely  the 
Statute  is  not  conferring  jurisdiction — a  jurisdiction  which 
would  only  spring  into  existence  af tef  an  arrangement 
among  the  judges.  I  did  not  expect  to  find  the  word  in 
any  legal  dictionary,  but  it  is.  In  Stroud  under  "arrange" 
you  are  first  referred  to  "negotiate".  That  is  disappointing. 
Then  under  "arrangement",  Parke  B.,  in  Manning  v.  The 
Eastern  Counties  Ry.  Co,,  12  M.  &  W.,  253,  is  referred  to : 
"The  term  "arrangement"  is  a  very  wide  and  indefinite 
one." 

Then  Jervis,  C.  J,  in  Tetley  v.  Taylor,  1  E.  &  B.,  540, 
is  referred  to  as  saying :  "The  natural  meaning  of  arrange- 
ment is  setting  in  order."* 


*  Since  the  delivery  of  the  judg-ment,  the  following  additional 
authority  on  this  point  has  been  handed  to  the  Reporters  : 

** 'Wherever  there  are  two  judges  or-two  magistrates,'  says  his 
Honor,  '  exetxrisin^.the  sanoe  jurisdiction  in  the  same  court,  and  at  the 
same  places,  the  work  of  the  court  must  of  necessity  be  distributed  by 
arrangement  between  them,  but  neither  derives  his  jurisdiction  from 
such  arrangement,  nor  is  his  jurisdiction  limited  by  such  arrangement. 
That  jurisdiction  depends  entirely  upon  his  appointment,  and  it  is 
general.' 

In  these  observations  their  Lordships  concur.'  *'  Per  Lord  Mac- 
naghten,  in  Bastings  vs.  Callaghan,  (1905)  A.  C,  at  p.  357. 
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I  think  jurisdictioH  does  does  not  depend  for  its  exist- 
ence upon  any  such  vague  language, 

Moreover,  I  think  that  by  rule  35  and  the  table  of 
XiJhambers  work,  the  provision  of  1887,  chapter  7,  section  2, 
is  abundantly  fulfilled.  There  was  both  a  practice  as  to 
the  order  of  business  and  an  arrangement  of  the  order  of 
business. 

The  application  will  be  dismissed  with  costa 

Application  dismissed  with  costs. 


McLean  v.  Campbell. 

Before  Townshbnd,  Meagher  and  Russell,  J  J. 

Defamation   of  character — Verdict  set  aside  and    new  trial  ordered— 
Excessive  damages — Failure  to  direct  jury  on  material  point. 

In  an  action  claiming  damages  for  defamation  of  character,  in  which 
the  jury  awarded  plaintiff  $500  damages,  the  evidence  showed  that 
plaintiff  was  a  tenant  of  defendant  paying-  rent  for  the  property 
occupied  by  her  and  receiving  a  certain  sura  in  return  for  the  sup- 
port of  defendant  who  boarded  with  her.  The  words  complained 
of  were  alleged  to  have  been  spoken  on  the  termination  of  this 
arrangement,  when  plaintiff  removed  her  goods  from  the  house,  and 
were  alleged  to  be  *' You  stole  my  feather  bed  and  silver  spoons." 
The  evidence  of  witnesses  called  by  plaintiff  showed  that  the  words 
first  usfed  by  defendant  were  **  You  took  my  feather  bed  and  silver 
spoons,"  but  that  when  plaintiff  asked  him  the  question,  *'  Do  you 
really  blame  me  for  stealing  them,"  defendant  replied,  '*  Most 
undoubtedly  I  do." 

There  was  further  evidence  to  the  effect  that  defendant  was  an  old  man 
of  85  years  of  age,  very  indistinct  in  his  speech  and  hard  of 
hearing  and  accustomed  to  make  use  of  an  ear  trumpet,  and  that  on 
the  occasion  of  speaking  the  words  complained  of  he  did  not  use  an 
ear  trumpet.  There  was  no  evidence  that  defendant  correctly  heard 
the  question  addressed  to  him  by  plaintiff  in  the  words  used  by  her, 
or  that  he  meant  to  accuse  her  of  stealing,  or  that  the  words  used 
by  him  might  not  have  been  used  in  a  perfectly  innocent  sense. 

Held^  that  this  view  of  the  question  should  have  been  placed  before  the 
jury  by  the  presiding  judge,  and  they  should  have  been  asked  to 
consider  the  question  in  what  sense  the  hearers  understood  the 
words  used,  and  that  there  having  been  no  such  instructions  there 
must  be  a  new  trial. 

Some  of  the  remarks  used  by  the  presiding  judge  were  calculated  to 
impress  the  jury  with  the  idea  that  they  had  unlimited  scope  in  rela- 
tion to  the  question  of  damages,  although  this  impression  would  be 
corrected  to  some  extent  by  later  instructions.  The  jury  neverthe- 
less awarded  heavy  damages  in  what  the  court  regarded  as  a  mere 
petty  squabble. 

Heldy  that  this  was  further  reason  for  ordering  a  new  t^al. 
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In  an  action  claiming  $2,000  damages  for  defamation 
of  character  the  statement  of  claim  was  as  follows : 

1.  The  plaintiff  is  a  widow  and  resides  at  Baddeck, 
in  the  County  of  Victoria. 

2.  The  defendant  resides  at  Baddeck  aforesaid. 

3.  The  plaintiff  was  a  tenant  of  the  defendants  from 
about  the  first  day  of  September,  A.  D.,  1903,  until  about 
the  2nd  or  3rd  day  of  October,  A.  D.,  1903,  and  the 
defendant  during  that  time  boarded  with  the  plaintiff. 

On  or  about  the  2nd  day  of  October,  A.  D.,  1903,  the 
defendant,  at  Baddeck  aforesaid,  falsely  and  maliciously 
spoke  and  published  of  and  concerning  the  plaintiff  the 
following  words  :  "  You  (meaning  the  plaintiff)  stole  my 
feather  bed  and  silver  spoons,"  and  at  the  same  time  and 
place,  in  answer  to  the  following  question  by  the  plaintiff, 
"  Do  you  really  mean  to  blame  me  for  stealing  them  " 
(meaning  if  the  defendant  blamed  the  plaintiff  for  stealing 
the  defendant's  feather  bed  and  silver  spoons)  the  defend- 
ant falsely  and  maliciously  spoke  and  published  of  the 
plaintiff  the  following  words  "  most  undoubtedly  I  do," 
(meaning  thereby  that  the  plaintiff  was  guilty  of  stealing 
his  feather  bed  and  silver  spoons). 

The  evidence  on  the  trial  was  to  the  effect  that  the 
words  complained  of  were  spoken  in  reference  to  plaintiff  s 
removal  of  her  stuff  from  defendant's  house  which  she 
occupied  as  tenant,  paying  so  much  for  rent  and  receiving 
80  much  for  defendant's  keep.  The  defendant  was  an  old 
man  of  85  and  very  indistinct  in  his  speech  so  that  it  was 
difficult  sometimes  to  make  out  his  meaning.  He  was  also 
very  hard  of  hearing  and  generally  used  an  ear  trumpet, 
bat  did  not  use  one  on  the  occasion  in  question.  The  evid- 
ence of  two  witnesses  called  by  the  plaintiff  in  support  of 
her  case  was  to  the  effect  that  the  words  used  by  defend- 
ant in  the  first  instance  were  "  you  took  my  feather  bed 
and  spoons,'*  and  not  you  "  stole  "  them  as  charged.  The 
jury  awarded  plaintiff  $500  damages.  This  was  a  motion 
for  a  new  trial  on  the  ground  that  the  findings  were  against 
evidence,  for  misdirection,  non-direction  and  other  grounds. 
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1904,  December  Ist. — TT.  F.  O'Connor  in  support  of 
motion.  The  jury  might  believe  every  word  of  plaintiffs 
evidence  and  the  verdict  be  wrong  notwithstanding,  as  they 
were  not  asked  to  find  what  words  were  used  the  first 
time,  or  in  what  sense  the  woi*d  "  took  "  was  used.  If  the 
slanderous  statement  was  uttered,  it  was  elicited  by 
a  question  put  by  the  plaintiff  in  order  that  the  answer 
might  be  heard  by  witnesses.  Odgers  on  Libel  and 
Slander,  255  etaeq.  There  is  a  plea  of  privilege.  This 
is  not  the  ordinary  case  of  privilege  and  no  plea  is 
necessary.  The  retort  under  the  circumstances  is  inno- 
cent. Odgers  on  Libel  and  Slander,  pp.  255-258.  There 
was  misdirection  as  to  damages.  The  jury  should  have 
been  instructed  that  they  should  give  such  damages 
as  would  be  fair  compensation  for  the  injury  done. 
Odgers  on  Libel  and  Slander,  p.  338.  There  was  mis- 
direction as  to  repetition.  Every  person  who  repeats 
is  liable.  The  misdirection  on  this  point  necessarily 
affected  the  question  of  damages.  No  distinction  was 
drawn  between  special  and  general  damagea  Odgers  on 
Libel  and  Slander,  pp.  188-376.  A  verdict  could  not  be 
founded  on  words  of  similar  meaning  to.  those  alleged  to 
have  been  spoken.  iVConneU  v.  AfKenna,  10  Jr.  C.  L ,  511. 

A.  Drysdale,  K,  C,  contra. — There  is  no  plea  of 
privilege,  and  privilege  must  be  pleaded  if  relied  upon. 
Bullen  and  Leakes  Precedents  of  Pleading,  878  et  seq. 
The  facts  do  not  come  within  any  doctrine  of  privilege. 
It  was  not  necessary  for  us  to  prove  the  exact  words. 
Odgers  on  Libel  and  Slander,  p.  595.  As  to  damages, 
Am.  &  Eng.  Ency.  of  Law,  Vol,  18,  p.  891.  There  are 
cases  in  which  a  slander  can  be  repeated  with  impunity, 
and  this  is  all  that  the  jury  was  told  in  this  connecMon. 
The  direction  as  to  repetition  could  not  cause  any  sub- 
stantial miscarriage.  Odgers  on  Libel  and  Slander,  pp- 
613-615.  This  court  can,  if  necessarj^  reduce  the  dam- 
ages with  the  consent  of  the  plaintiff. 
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W,  F.  0' Connor y  in  reply. — ^Under  the  circumstances  of 
this  case,  the  court  should  not  undertake  to  assess  the 
damages.  If  there  is  misdirection,  the  burden  is  on  the 
plaintiff  to  prove  that  it  did  not  affect  the  verdict. 

1905,  January  10th.  Townshend,  J. — The  jury 
awarded  S500  damages  to  plaintiff  in  an  action  for 
defamation  of  character.  This  is  a  motion  for  a  new  trial 
on  various  grounds,  amongst  others,  for  misdirection  and 
non-direction.  The  learned  judge  was  right  in  holding 
that  the  occasion  was  not  privileged,  but,  having  regard  to 
the  instructions  given  to  the  jury  in  respect  to  the  words 
necessary  to  be  proved,  and  on  the  subject  of  repetition  of 
slanderous  statements,  and  the  effect  such  instructions 
must  necessarily  have  on  their  minds,  we  think  the  ver- 
dict cannot  be  upheld.  Without  entering  into  detail,  we 
are  of  opinion  that  the  jury  were  not  correctly  directed  on 
these  points.  With  regard  to  the  summing  up  generally, 
we  think  the  jury  had  not  placed  before  them  some  very 
material  matter  for  consideration.  It  was  in  evidence  that 
the  defendant  was  an  old  man  eighty-five  years  of  age, 
was  very  hard  of  hearing,  and  used  generally  an  ear 
trumpet.  That  he  did  not  have  or  use  it  on  the  occasion 
in  question.  The  plaintiff's  version  of  the  words  uttered 
materially  differs  from  the  evidence  of  her  two  witnesses 
called  to  prove  publication.  The  plaintiff  swore  positively 
that  defendant  said, "  You  stole  my  feather  bed  and  spoons." 
The  witnesses  swear  he  said  :  "  You  took  my  feather  bed 
and  spoons."  The  publication  proved  is  that  plaintiff  asked 
defendant  in  their  presence,  "  Do  you  mean  to  say  I  stole 
your  feather  bed  and  spoons,"  to  which  he  replied. 
"  undoubtedly  I  do."  Now,  assuming  the  witnesses  to  be 
correct,  and  that  the  defendant  did  not  hear  plaintiffs 
question  in  the  words  she  used,  there  is  nothing  to  shew  that 
defendant  accused  the  plaintiff  of  stealing.  The  words  he 
used  may  have  been  used  in  a  perfectly  innocent  sense,  and 
do  not  necessarily  bear  the  meaning  sought  to  be  placed  on 


Digitized  by 


Google 


360  THE    NOVA    SCOTIA    REPORTS.    1905. 

them.  Especially  may  this  have  been  so  when  they  had 
reference  to  the  plaintiff's  removal  of  her  things  from  his 
house  before.  The  attention  of  the  jury  was  not  called  to 
this  view  of  the  situation,  nor  to  the  defect  in  defendants 
hearing,  very  material  factors  in  the  case.  There  was  do 
evidence  to  indicate  whether  the  defendant  correctly  heard 
plaintifTs  question  or  not,  and  the  question  was  not  placed 
before  the  jury  for  their  consideration.  If  the  defendant's 
reply  was  responsive  to  the  words  used  as  heard  by  the 
witnesses,  then  there  was  not  necessarily  any  wrong 
imputation  against  plaintiff's  character.  A  further  con- 
sideration obviously  should  have  been  left  to  the  jury,  that 
is  to  say,  in  what  sense  would  the  hearers  reasonably 
understand  his  words. 

It  is  further  contended  that  the  directions  on  the  sub- 
ject of  damages  were  erroneous.  I  have  already  drawn 
attention  to  the  instructions  as  to  repetition,  which  must 
have  affected  the  minds  of  the  jury  adversely  to  defendant. 
Some  further  observations  of  the  learned  judge  were  cal- 
culated to  impress  the  jury  with  the  idea  that  they  had 
unlimited  scope  in  this  respect,  and  judging  by  the  heavy 
damages  awarded  in  what,  after  all,  was'  a  mere  petty 
squabble  between  an  irritated  old  man  and  a  ivoman  who 
had  lived  in  his  house,  it  would  appear  they  acted  on  this 
direction.  It  is  questionable,  however,  if  in  the  general 
course  of  his  remarks  the  learned  judge  did  not  correct  the 
broad  statement  at  first  used.  In  view  of  the  difficulties 
above  pointed  out,  we  think  there  should  be  a  new  trial, 
plaintiff  to  pay  the  costs  of  the  argument. 

New  trial  ordered^ 
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CaRSTENS   ET   AL   V.    MUGOAH. 

Before  Townshend,  Fraser  and  Ri'ssell,  JJ. 

Evidence — Improper  reception  of— New    trial    awarded  for^  H armless 
error — A  dm  ission . 

In  an  action  for  g-oods  sold  and  delivered,  to  which  the  defence  setup 
was  that  the  §^oods  in  question  were  only  delivered  to  defendant  as 
manag'er  of  |»laintifFs'  business  and  not  otherwise,  books  of  account 
kept  by  plaintiffs  were  received  in  evidence  against  defendant. 

Held,  that  the  evidence  in  question  was  improperly  received,  and,  the 
court  being  unable  to  !»Hy  with  certainty  that  the  evidence  did  qoI 
enter  into  the  materials  that  produced  upon  the  mind  of  the  trial 
judge  the  conviction  expressed  in  his  judgment  in  favor  of  plaintifTs, 
and  the  court  being  unable  to  say  with  certainty  what  the  judgment 
of  the  trial  judge  excluding  the  evidence  improperly  received  would 
have  been. 

Heldy  that  there  roust  be  a  new  trial. 

It  was  argued  for  plaintiffs  that  the  reception  of  the  books  of  account 
was  ''harmless  error,"  inasmuch  as  they  could  only  have  been 
received  to  fix  the  value  of  the  goods  sold  and  delivered,  and  such 
value  was  fixed  independently  of  the  books  by  the  admission  of 
defendant. 

The  whole  question  in  dispute  being  whether  defendant  was  a  pur- 
chaser or  not,  and  there  being  evidence  ihat  defendant  was  not  aware 
that  pla^ tiffs  were  making  a  claim  against  him  until  shortly  before 
the  action  was  brought,  the  admission  relied  upon  being  vague  in  its 
character,  and  the  amount  of  goods  sold  being  only  capable  of  fa(^'ing 
ascertained  from  plaintiffs'  books- 

Held,  that  the  admission  was  not  of  the  nature  or  effect  which  such  an 
ar^ment  required. 

Semble,  if  it  were  conceded  that  defendant  was  a  purchaser  of  the  goods 
sent,  the  evidence  as  to  his  admissions  on  this  point  would  probably 
suffice  to  fix  the  amount. 

To  an  action  by  plaintiffs  to  recover  an  amount  claimed 
for  goods  sold  and  delivered,  the  defence  pleaded  was  that 
the  goods  in  question  were  supplied  to  defendant  as  agent 
and  servant  of  plaintiffs  as  manager  of  a  meat  market, 
leased  by  plaintiffs  from  one  C.  D.  Simpson,  and  not 
otherwise. 

This  was  an  appeal  from  the  judgment  of  Meagher, 
J.,  in  favor  of  plaintiffs,  as  follows  : 

This  case  turns  upon  the  question  whether  the  goods 
the  defendant  received  from  the  plaintiffs  were  actually 
sold  to  him  for  his  own    business,  or  whether  they  were 
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supplied  for  disposal  by  him  as  their  agent  or  manager  in 
a  business  he  was  managing  for  them. 

The  weight  of  the  evidence  is  that  the  business  was 
his  own,  and  not  theirs,  and  the  defendant's  credibility  is 
materially  affected  by  the  number  of  parties  with  whom 
he  had  conflict.  On  that  question  I  say  this,  apart  from 
the  probabilities,  which  are,  I  think  with  the  plaintifls. 

It  seems  to  me  if  he  was  acting  merely  as  plaintiffs' 
agent  his  rate  of  wages  would  have  been  fixed,  and  he 
would  have  been  regularly  paid.  His  version  of  the 
bargain  is,  that  he  was  to  take  the  market  and  its  equip- 
ments and  run  it,  do  the  best  he  could,  keep  his  owh 
personal  account  of  the  moneys  he  needed  for  his  personal 
use,  that  is  his  living  expenses,  and  turn  the  surplus  over 
to  the  plaintiffs. 

This  seems  to  me  an  improbable  story,  no  matter  whe- 
ther regarded  from  the  standpoint  of  the  plaintiffs,  or  that 
of  the  defendant. 

He  says  his  living  expenses  did  not  exceed  $40.00  per 
mopth,  and  all  that  he  had  out  of  the  business  was  his 
living  expenses.  His  wages  as  a  salesman  or  cutter  were 
ordinarily  $18.00  to  $20.00  per  week,  and  while  managing 
a  business  such  as  this  was,  with  all  the  cares  and  respon- 
sibility it  entailed,  he  would  surely  insist  on  receiving,  at 
least  the  same,  if  not  higher  wages  than  as  cutter  or  sales- 
man without  further  responsibility  he  would  receive.  He 
ran  the  business,  at  least  thirteen  months,  and  if  his  living 
expenses,  at  the  rate  of  $40.00  per  month  at  most,  was  all 
he  received  or  was  entitled  to  receive  out  of  it,  he  wat 
generously  working  for  the  plaintiffs  at  a  lass  of  from 
$30.00  to  $40.00  per  month.  He  has  never  made  any 
claim  for  the  difference,  and  does  not  pretend  he  was 
entitled  to  any  more  than  he  took  out  of  the  business.  It 
is  true  he  says  in  another  place  he  was  to  work  up  a  good 
business,  and  get  the  market  looking  in  first  class  shape 
"  and  they  thought  there  was  a  possibility  of  Selling  it. 
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and  that  represents  the  whole  transaction."  This  version 
differs  from  his  other  one,  that  he  was  to  get  his  living 
expenses  only,  and  after  deducting  those  was  to  turn  the 
surplus  over.  At  best  it  is  vague,  and  of  a  character  so 
loose  that  one  would  not  expect  a  man  in  his  circumstances 
to  make  it.  But  if  made  it  is  singular  that  he  has  never 
made  any  claim  for  compensation  under  it,  but  has  been 
content  with  his  living  expenses.  Again  I  am  unable  to 
believe  he  only  withheld  his  living  expenses  at  $40.00  per 
month  from  the  proceeds  of  the  business.  If  that  state- 
ment is  true,  what  became  of  the  moneys  received.  There 
could  not  be  a  doubt  that  he  received  the  goods  from  the 
plaintifl's,  which  produced  a  balance  unaccounted  for,  after 
crediting  him  with  all  moneys  received  from  him  from  time 
to  time,  and  with  all  his  stock  and  book  debts  at  the  close 
of  the  business  of  about  $1200.00.  His  cross-examination 
near  its  close  reveals  that  fact  apart  from  all  further  facts, 
and  that  he  was  unable  to  dispute  the  substantial  correct- 
ness of  the  claim,  so  far  as  its  amount  was  concerned. 

There  is  no  claim  that  any  loss  was  made  to  account 
for  such  a  result,  nor  does  he  claim  that  the  current 
expenses  would  absorb  it.  There  is  no  proof  on  either 
head  sufficient  to  account  for  the  deficiency. 

Accounts  were  rendered  weekly  to  him  by  the  plaintiffs, 
including  the  rent,  which  by  the  agreement  plaintiffs  claim 
they  made  with  him  was  to  be  paid  by  them,  and  charged 
to  him;  he  admits  the  rent  was  so  included,  and  admits 
the  rendering  of  the  accounts  weekly,  showing  each  week 
balance  due  from  time  to  time  as  it  then  stood. 

The  same  witness  who  delivered  the  accounts  testified 
without  objection  that  the  defendant  made  weekly  pay- 
ments to  him  upon  these  accounts,  and  that  he  gave  him 
the  receipts  therefor,  expressing  that  such  payments  were 
made  on  accoimt  of  what  the  defendant  owed.  These 
receipts  are  no  doubt  in  his  possession.  He  had  ample 
opportunity  after  that  testimony  was  given   to  produce 
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theni,  and  disprove  if  he  could  what  the  witness  said  as 
to  their  terms.  He  neither  did  tliat,  nor,  as  I  remember, 
did  he  contradict  the  witness  as  to  the  terms  of  the  receipts. 
Orders  were  solicited,  weekly  at  least,  on  behalf  of  the 

/  plaintiffs  from  him.     If   doing  business   for   them    there 

would  be  no  occasion  to  solicit  orders  from  him. 

Albertson,  plaintiff's  book-keeper,  says  that  occasion- 

^  ally   the   defendant   brought  statements  which  hal  been 

rendered  to  him  by  the  plaintiffs,  and  asked  for  corrections 
to  be  made  therein.  They  were  often  made,  then  credited 
during  the  week.  Sometimes  they  were  not  made  ;  when 
the  claims  were  not  just.     The  defendant  said  in  reference 

y  to  this  that  he  did  not  to  his  knowledge  do  so  at  times. 

He  would  then  ask  if  Albertson  said  so,  was  it  correct, 
and  replied,  "  I  could  not  say."  I  cannot  see  why  he 
would  seek  such  corrections  except  in  his  own  interest, 
and  to  lessen  liability  on  his  part.  If  he  was  doing  busi- 
ness as  their  manager,  the  re  was  no  reason  why  the  rent 
should  be  included  in  his  account ;  nor  do  I  see  much  reason 
why  he  should  seek  the  correction  which  he  did.  It  seems 
improbable  that  one  of  the  plaintiffs  would  say  to  him, 
when  he  says  he  told  him  he  was  going  to  leave,  to  remain, 
that  he  was  perfectly  satisfied,  when  the  fact  wsis  that  the 
business  was  going  steadily  behind  from  the  beginning, 
and  after  about  fourteen  months  operations  owed  the 
plaintiffs  about  $1800.00  at  the  time  the  stock  and  debts 
were  turned  in  on  ctccount. 

Further,  if  the  business  was  the  plaintiffij'  one  would 
expect  that  before  he  left  some  decision  would  have  taken 
place,  and  some  examination  have  been  made  into  his 
accounts,  and  what  he  had  taken  out  of  the  business,  and 
whether  it  exceeded,  what,  upon  his  own  admission,  he  was 
only  authorized  to  take  out  of  it,  that  is,  his  living  expenses, 
yet  he  says  nothing  was  said  about  his  accounts  at  all. 

There  was  no  occasion  for  any  intimation  from  the 
plaintiffs  that  he  owed  them.     He  knew  the  fact  and  they 
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were  aware  that  he  knew  it.     The  weekly  accounts  gave 
him  all  the  information  necessary  on  that  behalf. 

I  am  of  the  opinion  that  the  defendant's  version  is  not 
the  true  one,  and  that  plaintiffs  claim  had  been  sufficiently 
proved,  and  they  will  have  judgment  with  costs,  and  costs 
on  the  counter  claim. 

1904,  Dec.  2nd.  J.  «/.  Ritchie,  K.  C,  in  support  of 
appeal.  As  to  the  effect  to  be  given  to  the  findings  below. 
Coughlan  V,  Citmberland  [1898],  1  Ch.  704.  The  only 
evidence  offered  by  the  plaintiffs  was  their  own  books 
which  is  no  evidence  at  all.  There  is  no  proof  of  delivery 
of  the  goods.  There  isno  evidence  to  prove  an  admission. 
The  goods  were  not  sold  to  defendant,  but  to  the  People's 
market.  Assuming  that  this  was  our  business,  we  should 
succeed  on  our  counter  claim.  We  are  entitled  to  a  new 
trial  on  the  ground  of  improper  reception  of  evidence. 
The  Seattle  directory  was  improperly  received.  Evidence 
of  contents  of  weekly  statements  was  improperly  received 
without  proof  that  the  statements  themselves  could  not 
be  produced. 

W.  F,  0*Connor,  contra. — The  books,  although  they 
are  not  good  evidence  of  goods  sold  and  delivered,  are  pro- 
perly in  evidence.  An.  Practice,  1905,  p.  554. 
They  are  admissible  as  corroboration  of  other  evidence. 
As  to  the  effect  of  receiving  accounts  without  objection. 
Kearney  v.  Letelliery  27  S.  C.  R.,  1.  Taylor  on  Evidence, 
8.  810.     Chisman  v.  Count,  2  M.  &  G.,  307. 

J.  J,  Ritchie,  K.  C,  in  reply. 

1904,  January  10th.  Russell,  J. — The  plaintiffs  in 
this  action  are  wholesale  dealers  in  meat,  doing  business 
in  Seattle.  The  defendant,  in  1897,  was  a  meat  cutter  in 
their  employ.  Some  time  in  the  midsummer  of  that  year, 
he  took  charge  of  a  market  or  retail  shop  that  was  on 
their  hands,  and  the  amount  claimed  in  this  action  is  for 
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meat  supplied  to  the  market  from  July,  1897  to  November, 
1898.  The  defendant  says  that  he  did  not  purchase  the 
meat  at  all,  but  merely  managed  the  business  as  the  busi- 
ness of  the  plaintiffs,  under  an  arrangement  that  after  it 
was  "  worked  up "  it  should  be  sold,  and  the  defendant 
should  be  remunerated  for  his  trouble  from  the  profits  on 
the  sale.  Both  versions  of  the  transaction  seem  perfectly 
reasonable.  The  trial  judge  has  deemed  the  defendant's 
the  least  probable,  and  has  presented  in  a  convincing  way 
the  evidence  that  supports  the  version  of  the  plaintiffs. 
There  are,  however,  some  facts  in  the  case,  not  adverted  to 
in  the  judgment,  that  seem  to  be  wholly  inconsistent  with 
the  theory  that  the  defendant  was  running  the  business 
on  his  own  account.  It  is  in  evidence,  without  contradic' 
tion,  that,  after  the  business  had  increased,  the  plaintiffs,  on 
Saturdays,  sent  a  meat  cutter  to  assist  in  the  shop,  and  in 
the  afternoons  they  sent  a  horse  and  wagon  to  deliver. 
No  charges  were  made  to  the  defendant  for  these  services. 
Again,  the  accounts  of  meat  furnished  run  to  the  end  of 
October,  1889,  and,  on  December  31st  of  that  year,  the 
amount  is  charged  off  to  profit  and  loss,  which  is  exactly 
what  would  happen  if  the  plaintiffs  were  experimenting, 
as,  according  to  the  defendant's  story,  they  were,  with  the 
hope  of  building  up  a  successful  business,  to  be  sold  for 
their  mutual  benefit.  It  does  not  seem  likely  to  have 
happened  if  they  were  still  looking  to  the  defendant  as  a 
debtor  for  this  amount.  Plaintiffs'  counsel  has  argued  that 
he  can  make  out  from  the  inspection  of  the  ledger  that 
the  charge  to  profit  and  loss  was  not  made  in  the  books 
until  a  year  and  a  half  after  the  close  of  the  transactiona 
We  have  not  examined  the  books  for  the  purpose  of 
verifying  this  statement,  which  is  disputed  by  counsel  for 
the  defendant,  and  is  not  supported  by  the  evidence  as 
printed.  It  is  not  disputed  by  anybody  that  the  defendant 
remained  in  Seattle  after  tVie  closing  up  of  the  business 
for  two  years  and  "  saw  the  Carstens  every  little  while  '* 
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and  yet,  during  those  two  years,  "  neither  the  Carstens, 
nor  anyone  in  their  employ  ever  mentioned  to  him,  or 
suggested,  that  he  owed  them  a  dollar."  If  the  conclusion, 
to  be  arrived  at,  is  to  depend,  as  it  may  well  have  to 
depend  in  part,  on  conjectures  as  to  the  relative  prob- 
abilities of  the  two  conflicting  stories,  it  does  not  seem 
more  probable  that  the  plaintiffs  would,  from  July  of  one 
year  to  tlie  November  of  the  following  year,  allow  a 
customer,  with  no  visible  means  whatever  to  be  running 
steadily  in  arrear  with  his  account,  until  it  aggregated 
between  twelve  and  thirteen  hundred  dollars,  than  that  a 
firm  with  an  annual  business  of  a  million  and  a  quarter, 
would  risk  twelve  hundred  dollars  in  the  experiment  of 
opening  up  a  new  avenue  of  trade. 

It  may  well  be  that,  notwithstanding  all  this,  the 
plaintifis  are  entitled  to  recover,  and  if  we  were  required 
to  come  to  a  conclusion  on  the  materials  before  us,  it  is 
quite  possible,  though  perhaps  extremely  doubtful,  that  we 
should,  on  the  whole  evidence,  consider  the  plaintiffs*  case 
the  best  supported.  But,  with  the  evidence  in  this  condi- 
tion it  was  and  is  essential  to  a  sound  legal  result  that  no 
evidence. in  its  nature  inadmissible  should  be  allowed  to 
taint  the  conclusion.  Several  objections  to  documentary 
evidence  have  been  taken  by  the  defendant,  and  further 
objection  has  been  taken  to  secoidary  evidence  of  writings 
because  of  the  insuflBciency  of  the  proof  of  loss.  It  is  not 
necessary  to  discuss  the  objections  at  length.  We  are  all 
of  opinion  that  the  books  of  account,  kept  by  the  plaintiffs 
were  improperly  allowed  in  evidence  against  the  defendant, 
and  we  are  unable  to  say  with  certainty  that  the  deduc- 
tions drawn  from  the  books  may  not  have  entered  into 
the  materials  that  produced  upon  the  mind  of  the  trial 
judge  the  conviction  expressed  in  his  judgment. 

As  to  this  it  has  been  argued  that  there  was  no  jury 
and  that  the  Appeal  Court,  in  rehearing  the  cause,  can 
exclude  all  inadmissible  evidence  from  its  consideration. 
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and  make  the  judgment  that  the  trial  judge,  excluding 
such  evidence,  should  have  given.  The  answer  to  this  is 
that  we  cannot,  in  such  a  case  as  this,  determine  with  cer- 
tainty what  judgment  the  trial  judge  excluding  the  inad- 
missible evidence  from  his  consideration  should  or  would 
have  given.  It  is  peculiarly  a  case  in  which  it  is  desirable 
that  the  tribunal  deciding  the  question  at  issue  should 
have  the  assistance  to  be  derived  from  the  appearance  of 
the  parties  in  Court,  their  demeanour  as  witnesses  and 
their  conduct  under  cross-examination.  Considerations  of 
convenience  and  expense  may  render  it  expedient,  as  the 
lesser  of  two  evils,  to  deprive  the  tribunal  in  part  of  this 
advantage  but,  in  so  far  as  it  is  feasible,  the  parties  should 
have  the  benefit  of  a  finding  of  the  facts  by  a  judge  in  the 
first  instance,  as  a  juror,  based  on  these  among  the  other 
considerations  affecting  the  result,  and  uninfluenced  by  any 
evidence  of  an  inadmissible  nature. 

It  has  been  argued  that  the  only  purpose  for  which 
the  books  could  have  been  used,  was  to  fix  the  aggregate 
value  of  the  goods  sold  and  delivered,  that  this  point  has 
been  settled  beyond  controversy  by  the  admission  of  the 
defendant  and  that  the  admission  of  the  books  was  for 
this  reason  only  "  harmless  error."  I  cannot  assent  to  this 
proposition.  The  defendant's  admission  on  this  point  is 
not  at  all  of  the  nature  or  effect  which  such  an  argument 
requires.  If  it  were  conceded  that  he  was  a  purchaser  of 
the  goods  sent  to  the  market,  the  evidence  as  to  his  admis- 
sions on  this  point  would  probably  suffice  to  fix  the 
amount.  But  the  effect  of  such  evidence  is  whoUy  dif- 
ferent when  it  is  borne  in  mind  that  the  very  question  in 
dispute  is  whether  he  was  a  purchaser  or  not  From  his 
point  of  view,  which  must  be  conceded  for  the  purpose  of 
argument  in  dealing  with  this  question,  it  w^ould  make  no 
difference  to  him  whether  the  amount  shown  to  be  due 
from  the  People's  Market  was  SI  262,  or  twice  that  amount. 
He  would  not  have  to  pay  it  in  any  case.     The  hope  of  a 
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Bale  from  which  he  would  derive  profit  had  probably  been 
abandoned.  If  there  should  be  a  profitable  sale,  and  his 
participation  in  the  profits  depended  on  the  state  of  the 
accounts,  it  would  still  be  open  to  him  to  show  the  actual 
facts.  Even  apart  from  all  this  the  so-called  admission, 
which,  however  clear,  would  not,  under  these  circumstances 
be  conclusive,  is  in  reality  very  vague!  The  farthest  it 
goes  is  that,  from  his  recollection  of  the  weekly  statements, 
he  arrived  at  the  belief  that  $1200.00  or  thereabouts  was  the 
amount  due  from  the  market.  True  enough  tKere  was  no 
dispute  between  himself  and  the  plaintiffs  about  the  matter, 
but  why  should  there  be  any  dispute  if  he  did  not  have  to 
pay  it  ?  Plaintiffs  were  making  no  claim  upon  him  for 
this  amount,  and  apparently  never  did  make  any  claim 
upon  him  until  they  were  about  to  bring  this  action.  I 
think,  therefore,  that  this  so-called  admission  of  the 
defendant  would  not  in  itself  have  been  sufficient  to  prove 
the  amount  of  the  goods  sold,  and  that  this  amount,  if 
ascertained  at  all,  could  only  have  been  ascertained  from 
the  plaintiffs'  books  of  accoimt. 

The  consequence  is  that  the  appeal  should  be  allowed 
and  a  new  trial  ordered.  It  would  certainly  be  more 
satisfactory  that  the  parties  should  be  heard  by  the  judge 
who  tries  the  cause  anew,  but  in  view  of  the  heavy  expense 
that  must  have  been  incurred  by  the  plaintiffs  in  having 
one  of  their  firm  present  at  the  trial  I  think  that,  if  they 
are  disposed  to  take  the  risk  of  having  the  cause  tried  in 
their  al«ence,  they  should  be  at  liberty  to  use  at  the  new 
trial  the  evidence  given  at  the  former  trial  by  the  witnesses 
resident  out  of  the  province. 

Fraser,  J.,  concurred. 

TowNSHEND,  J. — I  have  given  a  great  deal  of  con- 
9ideration  to  this  case  without  being  able  to  come  to  a 
coDciusion  satisfactory  to  my  own  mind.  There  is  much 
to  be  said  in  favor  of  either  view,  and  the  evidence  is  so 
evenly  balanced  as  to  make  it  extremely  diflScult  to  decide 
24 — N.  S.  R.  37. 
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with  the  certainty  of  being  right.  I  cannot  adopt  all  the 
resisons  of  the  learned  trial  judge  for  deciding  in  plaintiflfe' 
favor,  for  while  there  is  great  force  in  many  of  them,  on 
the  otlier  hand,  I  can  see  great  force  in  the  answers  made. 
In  this  dilemma,  it  appears  to  me,  weight  should  be 
attached  to  the  fact  that  the  trial  judge  heard  the 
evidence!  of  the  two  principal  witnesses,  one  of  the  plain- 
tiffs, and  the  defendant.  He  has  discredited  the  defend- 
ant, and  believed  the  plaintiff.  Has  any  sufficient  reason 
been  shown  for  our  interference  ? 

This  is  the  difficulty  I  have  in  acceding  to  the  opimon 
of  my  brother,  Russell.  I  am  unable  to  point  specifically 
to  any  reison  suggested  for  setting  it  aside  which  cannot 
be  answered  with  possibly  an  equally  strong  reason  for 
letting  it  stand.  I  admit  that  my  own  opinion  wavered 
greatly  as  to  which  was  the  proper  course,  and  if  I  could 
see  from  anything  in  the  case  that  a  new  trial  might 
result  in  further  evidence  which  would  make  matters 
clearer,  it  is  probable  I  should  have  agreed  with  the 
majority.  As  I  do  not,  with  some  doubt,  I  think  the 
judgment  should  stand. 

Appeal  alloived  and  new  trial  ordered. 


Brennan  v.  Sutherland,  et  al. 

Before  Townshend,  J.,  Graham,  E.  J.,  and  Russell,  J. 

Promissory   Note — Plea  of  material  alteration — Conflict    of   evidence- 
Finding  of  trial  judge  stistained. 

To  an  action  on  a  promissory  note  defendant  pleaded  that  the  note  sued 
on  was  given  in  renewal  of  a  prior  note  for  a  larger  amount,  and 
that  the  original  note  was  rendered  void  by  being  materially 
altered  by  the  addition  thereto  of  a  charge  for  interest ,  of  which 
alteration  defendants  had  no  knowledge  at  the  time  of  making  the 
renewal  note. 

There  was  a  conflict  of  evidence  as  to  the  alteration  referred  to,  but 
plaintiff's  version  was  supported  by  the  appearance  of  the  note 
itself,  which  appeared,  on  the  face  of  it,  to  have  been  all  written  at 
the  one  time,  with  the  one  ink,  and  in  the  one  handwriting,  and  bore 
no  evidence  of  having  been  altered. 

The  appearance  of  the  note  being  consistent  with  plaintiff's  evidence, 
and  hardly  reconcilable  with  that  of  defendants,  and  the  trial  judge, 
after  seeing  and  hearing  the  witnesses,  having  accepted  plaintiff's 
version  ; 

Heldj  dismissing  defendants'  appeal  with  costs,  that  there  was  no 
reason  for  interfering  with  his  decision. 
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ThiB  was  an  appeal  from  the  judgment  of  Fraser,  J.,  in 
favor  of  plaintiff,  in  an  action  against  defendants  on  a 
promissory  note  for  $500,  dated  May  2nd,  1903,  and  pay- 
able three  months  after  date,  to  plaintiff's  order.  There 
was  a  plea  that  the  note  sued  on  was  given  in  renewal  of 
a  previous  note  for  $650,  and  that  such  note  was  rendered 
void,  after  the  issue  thereof,  by  a  material  alteration,  to 
wit,  by  the  addition  thereto  of  a  charge  of  interest  at 
seven  per  cent.,  and  that,  at  the  time  of  making  said 
renewal,  defendants  were  not  apprised,  and  had  no  know- 
ledge of  said  alteration. 

The  judgment  appealed  from  was  as  follows  : 
The  note  sued  on  was  the  renewal  of  another  note  for 
$660,  bearing  interest  at  seven  per  cent.  The  note  is  for 
$500.  The  defendant  paid  $150,  and  interest  on  this 
note,  which  was  a  renewal.  Both  defendants  claim  that 
when  they  signed  the  $650  note,  the  words  "  with  interest 
at  the  rate  of  seven  per  centum  per  annum,"  were  not  part 
of  the  note.  Some  days  after  signing  the  second  note,  the 
bank  called  on  them  for  $68.25,  interest  due  on  the  first 
note.  This  payment  to  the  bank  could  not  bind  plaintiff, 
though  they  paid  this  amount  under  protest.  When  the 
$500  note  became  due,  they  evidently  were  unable  to  pay, 
but  were  willing  to  pay  $50  and  renew  for  the  balance. 
This  offer  was  not  accepted.  The  original  note  was  given 
as  a  bonus  for  an  advance  of  $4000  made  to  them  by  the 
plaintiff.  They  gave  a  chattel  mortgage  and  several  notes. 
When  these  notes  were  signed  no  interest  was  included, 
although  they  were  to  bear  interest.  These  notes  were 
made  to  bear  interest  without  re-signing,  and  all  have  been 
paid.  I  think  this  was  the  case  with  the  bonus  note,  for 
there  was  some  discussion  as  to  whether  seven  per  cent,  or 
eight  ought  to  be  charged.  In  view  of  the  paynient  of  the 
interest  on  the  original  note,  though  "under  protest"  is 
marked  on  the  cheque,  and  the  further  offer  to  pay  fifty  dol- 
lars and  renew  the  note  sued  on,  the  defendants,  I  think,  are 
liable  in  this  action.  They  agreed  to  give  the  bonus,  being 
in  difficulties,  and  their  payments  on  the  note  given,  there- 
fore, convinces  me  that  they  agreed  to  do  so,  although  it 
was  a  burdensome  borrowing. 

I  therefore  give  judgment  for  the  plaintiff  for  $500,  with 
interest  from  the  date  the  note  became  due,  with  costs. 
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1904,  Dec.  8th.  W.  H.  Covert,  in  support  of  appeal. 
The  trial  judge  should  have  found  that  the  alteration  of 
the  original  note  vitiated  the  renewal.  Alderson  v.  Lang- 
dale,  3  B.  &  Ad.,  660  ;  Atkinfison  v,  Hawdon,  2  Ad.  &  EL, 
628  ;  BeU  v,  Oardiner,  11  L.  J.,  J.  P.,  195 ;  S.  C,  4  M.  & 

•G.,  11 ;  Bylea  on  Bills,  p.  342  ;  SmitKs  L.  C,  vol.  1,  p  781 ; 
Chcdmers  on  Bills,  p.  220;  Bills  of  ExchaTige  Act,  s.  63; 
McLaren  on  Bills  of  Exchange,  p.  345  ;  Warrington  v. 
Early,  23  L.  J.,  Q.  B.,  47 ;  Birchjleld  v.  Moore,  23  L.  J., 
Q.  B.,  261. 

C.  P.  FvUerton  and  J.  P.  Foley  contra.  The  altera- 
tion of  tbe  original  note  is  not  material.  In  Alderson  v. 
Langdcde,  the  vendee  was  prejudiced  by  losing  his  rights 
against  a  third  party.  There  is  no  case  to  the  contrary  of 
Atkinson  v.  Hawdon,  2  Ad.  &  EL  628.  Bell  v.  Gardiner, 
11  L.  J.,  C.  D.  195,  was  the  case  of  an  indorser.  People's 
:Bank  v.  Wliarton,  27  N.  S.  R.  67.  There  is  a  finding 
that  the  note  in  question  was  made  to  bear  interest,  and 
ihe  evidence  supports  the  finding. 

W.  H.  Covert  in  reply. 

1905,  January  10th,  Russell,  J. — H.  and  F.  Suther- 
land, being  in  diflBiculties,  borrowed  $4500  from  the  plain- 
tiff, for  which  they  gave  him  five  notes  of  hand  running 
over  a  period  of  fifteen  months.     For  this  accommodation 
the  defendants  were  to  pay  a  bonus  of  $650,  for  which 
they  gave  a  promissory  note,  dated  October  29th,  1901,  sk 
eighteen  months.     Defendants  aver  that  this  note,  when 
made,  was  without  interest;  that  it  was  altered  by  the 
insertion  of  the  words  providing  for  interest  at  seven  per 
cent,    while  under  the  plaintiff's   control,   and   tliat  the 
alteration  was  not  discovered  until  after  $150  had  been 
paid  on  account,  and  a  renewal  note  given  for  $5  JO,  which 
is  the  note  sued  on.     The  $650  note,  which  may  con- 
veniently be  called  the  bonus  note,  appears,  on  the  face  of 
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it,  to  have  been  all  written  at  one  time,  with  one  ink,  and 
it  is  admitted  to  be  all  in  one  handwriting.  It  bears  no 
evidence,  whatever,  to  the  naked  eye,  of  having  been 
altered,  and  the  trial  judge,  who  heard  and  saw  the 
witnesses,  has  found  for  the  plaintiff.  We  think  the  evi- 
dence of  the  defendants  is  not  of  such  a  character  as  to 
warrant  us  in  reversing  his  judgment  on  the  facts. 

One  of  them  says  that  the  bonus  note  was  made  before 
the  notes  for  the  loan  were  completed  in  their  final  form, 
while  the  other  says  that  it  was  made  "  subsequent  to  the 
chattel  mortgage,"  which  bears  date  November  4th.,  while 
the  notes  are  all  dated  October  29th.  The  defendant,  F. 
C.  Sutherland,  says  that  the  words  "  at  interest  at  7  %  per 
annum  "  were  not  in  the  note  when  he  signed  it.  It  would 
be  consistent  with  this  statement  that  the  words  actually 
in  the  note  as  it  now  appears,  "  with  interest  at  the  rate  of 
seven  per  cent,  per  annum,"  were  there  when  the  witness 
signed  it  But,  on  cross-examination,  his  denial,  that  any 
words  making  the  note  payable  with  interest  were  in  it 
when  he  signed  it,  becomes  more  explicit.  He  says  :  "  I 
am  positive,  when  I  signed  the  note  for  $650,  the  interest 
at  7  per  cent,  was  not  in  the  body  of  the  note.  Earlier 
in  his  cross-examination,  he  had  said,  "  I  am  prepared  to 
swear  that  the  interest  was  not  mentioned  in  the  note 
when  I  signed  it." 

It  must  be  remembered  that  this  witness  had  nothing 
to  do  with  the  business  beyond  putting  his  signature  to 
the  notes.  He  did  not  arrange  the  transaction.  It  was 
all  negotiated  between  his  brother  and  the  plaintiff.  He 
does  not  even  know  whether  the  note  for  $650  was  to 
carry  interest  or  not,  and  does  not  know  definitely  what 
arrangements  his  brother  and  Mr.  Brennan  made  about  the 
matter.  There  were  six  notes,  altogether,  in  connection 
with  the  transaction,  including  the  bonus  note  for  $650. 
Five  of  them,  when  signed,  bore  no  interest,  and  had  to 
have  the  provision  for  interest  afterwards  inserted,  and  the 
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alteration  initialled.  The  $650  note  was  not  dealt  with  in 
this  way,  and  it  is  quite  possible  that  the  very  strong  con- 
viction in  the  mind  of  the  witness  as  to  the  absence  of 
these  words  relating  to  interest,  is  due  to  this  circumstance. 
He  may  have  inferred  from  the  fact  that  these  five  notes 
for  the  amount  of  the  loan  were  initialled  after  they  had  been 
first  drawn  up,  without  containing  any  reference  to  inter- 
est, and  that  nothing  of  this  kind  liappened  in  connection 
with  the  $650  note;  that  the  latter  remained  without  in- 
terest, as  he  assumed  it  to  have  been,  and  as  the  others 
were  when  originally  drawn.  An  impression  like  this, 
might  easily,  after  the  lapse  of  two  or  three  years,  have 
ripened  into  such  a  conviction  that  the  witness  at  the  trial 
would  be  "  prepared  to  swear  "  that  there  was  no  mention 
of  interest  in  the  note  when  signed. 

The  conflict  between  the  other  defendant  and  the 
plaintiff  is  not  so  easily  explained.  One  or  other  of  the 
parties  must  be  believed,  and  the  other  discredited,  and 
the  trial  judge  has  accepted  the. plaintiff's  version,  after 
hearing  and  seeing  the  witnesses.  The  plaintiff's  account 
of  the  transaction  is  that  the  $650  note  was  signed  two  or 
three  hours  after  the  five  notes  for  the  loan  had  been 
handed  over  in  their  final  form  ;  that  a  discussion  had 
taken  place  between  the  parties  as  to  the  rate  of  interest 
to  be  inserted — the  question  being  whether  the  note  should 
bear  six  or  eight  per  cent.,  which  was  settled  by  splitting 
the  difference,  and  making  it  bear  interest  at  the  rate  of 
seven  per  cent,  which  was  inserted  in  the  note  before 
it  was  signed  by  either  of  the  defendants.  The  most  con- 
vincing piece  of  evidence  is  the  note  itself,  the  appearance 
of  which  is  consistent  with  the  plaintiff's  evidence,  and 
hardly  reconcilable  with  that  of  the  defendant.  The 
appeal  will  be  dismissed  with  costs. 

TowNSHEND,  J.,  and  Graham,  E.  J.,  concurred. 

Appeal  dismissed  with  costs. 


Digitized  by 


Google         1 


MUMFORD  V.  THE  ACADIA  POWDER  CO.,  LTD.    375 

MuMFORD  V.  The  Acadia  Powder  Co.  Ltd. 

Before  Townshend,  J.,  Graham,  E.  J.,  and  Eraser,  J. 

Judgment  /;;  former  action — Bar  to  subsequent  suit — Setting  aside 
and  re-hearing — Evidence. 

To  an  action  for  work  done,  labor  performed,  &c.  defendant  pleaded  a 
previous  action  by  plaintiff  in  the  County  Court  for  the  same  cause 
of  action,  in  which,  the  cause  com.ng-  on  for  trial  a  d  no  one  appear- 
ing^ for  plaintiff,  it  was  ordered  that  he  take  nothing-  by  his  action 
and  that  the  same  be  dismissed  with  costs. 

Heldf  that  the  judg-ment  entered  was  a  complete  defence  to  the  action 
and  that  the  judge  of  the  County  Court  was  in  error  in  treating  the 
plea  as  a  preliminary  objection  merely,  and  in  going  on  and  hearing 
evidence  on  the  merits. 

Sembte,  that  while  the  judgment  in  the  first  action,  until  set  aside, 
operated  as  an  estoppel,  the  proper  course  for  plaintiff  to  have 
adopted,  as  pointed  out  in  Vint  v.  //udspethj  29  Ch.  D.  322,  was  to 
have  applied  to  the  judge  who  heard  the  cause  to  set  aside  the 
judgment  and  for  a  re-hearing. 

Hetdy  that  the  writ  of  summons  in  the  previous  action,  being  specially 
indorsed,  was  proper  evidence  for  the  Court  that  the  previous  judg- 
ment embraced  the  same  claim  as  that  now  sued  for. 

This  was  an  action  claiming  the  sum  of  $307,  for  work 
done,  labor  performed,  and  material  supplied,  in  connection 
with  the  making  of  a  rotary  mill  and  shafting,  to  which 
defendant  pleaded,  by  way  of  estoppel,  the  judgment  in 
favor  of  defendant  in  a  prior  action  for  the  same  cause  of 
action.  The  plea  is  set  out  in  full  in  the  judgment  of 
Townshend,  J. 

This  was  an  appeal  from  the  decision  of  Wallace,  C.  C. 
J.,  in  favor  of  plaintiff,  on  preliminary  objections  raised 
by  counsel  for  defendant. 

The  following  memorandum  was  filed  by  the  learned 
judge: 

This  cause  was  duly  entered  for  trial  in  February, 
1904,  and  February  22nd,  1904,  was  appointed  the  day 
for  the  trial  of  the  action. 

On  that  day,  when  the  case  was  called,  Mr.  Bamhill 
proceeded  to  open  the  case  for  the  plaintiff,  whereupon 
Mr.  Kenny,  for  the  defendant,  stated  the  action  was  some- 
what peculiar  as  a  plea  of  estoppel  had  been  raised,  and 
he  suggested  that  it  might  save  time  if,  before  a  long  trial 
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were  undertaken,  in  regard  to  the  workmanship  of  the 
mill,  I  would  direct  that  the  issue  of  res  judicata  be  tried 
first,  under  the  rules,  as  a  determination  of  that  question 
might  dispose  of  the  whole  action. 

Mr.  Bamhill  stated  that  he  was  satisfied  with  the  sug- 
gestion. The  whole  matter  was  thereupon  adjourned 
until  the  following  Monday,  at  10  o'clock,  for  argument 
upon  the  issue  of  res  judicata,  and  I  then  made  the  follow- 
ing note  as  to  the  proceedings  on  that  Monday  morning  : 

"  Mr.  Kenny  puts  in  evidence  writ  of  summons,  de- 
"  fence,  notice  of  trial,  order  for  judgment,  and  entry  of 
"judgment  in  previous  suit  and  appearance,"  and  then  the 
argument  took  place  upon  this  preliminary  issue.  I  filed 
judgment  on  March  3rd,  as  follows : 

"  I  do  not  think  the  preliminary  objections  raised  by 
defendant  apply  to  the  present  case  so  as  to  prevent  a  trial 
of  the  undecided  issues  herein  between  the  parties.  The 
action  must  proceed  to  trial." 

On  the  trial  on  March  11th,  Mr.  Mclnnes  tendered  the* 
defence,  appearance,  notice  of  trial,  order  for  judgment, 
and  judgment  in  previous  suit,  which  were  all  received  in 
evidence. 

</.  B.  Kenny,  in  support  of  appeal. 
J.  J,  Power,  contra. 

1905,  March  4th.  Townshend,  J. — The  only  point 
for  our  consideration  in  this  appeal  is  whether  the  plaintiff 
is  estopped  from  further  proceeding  in  this  action.  The 
defendant,  in  the  first  paragraph  of  his  defence,  pleads  as 
follows : 

"The  defendant  says  the  plaintiff  ought  not  to  be 
admitted  to  say  or  claim  that  the  defendant  is  indebted 
to  the  plaintiff  in  the  sum  of  $307  for  work  and  labor 
done  and  performed,  and  materials  supplied  by  the  plain- 
tiff to  the  defendant,  as  set  out  in  the  indorsement  on  the 
writ  issued  herein,  and  ought  not  to  l^e  allowed  to  prose- 
cute this  action,  because,  before  the  commencement  of  this 
action,  the  plaintiff  brought  an  action  against  the  now  de- 
fendant, in  this  Honorable  Court,  a  court  having  jurisdic- 
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tion  in  that  behalf,  for  the  same  cause  of  action  set  out  in 
the  writ  issued  herein,  and  the  defendant  pleaded,  filed, 
and  delivered  a  defence  to  said  action,  wherein  the  defend- 
ant alleged,  among  other  things,  that  the  plaintiff  did  not 
perform  the  work  and  labor,  or  supply  the  materials,  set  out 
in  the  said  claim,  and  tha^y  the  defendant  did  not  request  the 
plaintiff  to  do  the  work  or  labor,  or  supply  the  materials 
sued  for,  in  said  action.  The  defendant  also  set  up  as  a 
defence,  or  set-off  to  said  claim,  that  the  plaintiff,  agreed 
by  contract,  partly  written  and  partly  verbal,  to  furnish 
the  said  defendant  with  a  rotary  saw  mill,  to  be  set 
up  and  operated  to  the  defendant's  satisfaction,  which  the 
plaintifi  failed  to  do,  the  particulars  in  which  the  said 
plaintiff  did  not  complete  the  said  contract  being  fully  set 
out  in  said  defence.  The  said  action  came  on  for  trial 
before  His  Honor  William  B.  Wallace,  Judge  of  this  Honor- 
able Court,  on  the  11th  day  of  June,  1902,  and  His  Honor 
did  thereupon  order,  adjudge,  and  decree  that  the  said 
plaintiff  take  nothing  by  the  said  action,  and  that  the 
sanae  be,  and  it  was  thereby  dismissed  with  costs,  and 
judgment  was  entered  in  the  said  action  for  the  defend- 
ant, and  said  judgment  still  remains  in  force," 

The  truth  of  this  defence  being  admitted,  and  in  any 
case  it  having  been  established  by  the  record  at  the  trial, 
I  should  have  thought  it  presented  a  complete  answer  to 
plaintiff's  action,  on  the  principle  meTno  debet  bis  vexari 
pro  una  et  eadem  causa.  The  fact  that  the  learned  County 
Court  Judfi^e  took  a  different  view  alone  calls  for  further 
inquiry.  In  his  brief  memorandum,  he  says,  "  I  do  not  think 
the  preliminary  objections,  raised  by  the  defendant,  apply 
to  the  present  case  so  as  to  prevent  a  trial  of  undecided 
issues  herein,  between  the  parties.  The  action  must  pro- 
ceed to  trial." 

Now,  it  seems  to  me,  the  learned  judge  was  in  error 
in  treating  this  plea  as  a  preliminary  objection  merely.  It 
forms  a  defence,  and  a  complete  defence,  to  the  whole 
action,  yet  the  judge  w^nt  on  and  heard  evidence  on  the 
merits,  and  gave  judgment  for  plaintiff.  He  has  not  fur- 
nished us  with  his  reasons  for  taking  this  course,  and, 
except  from  the  admission  of  counsel,  it  would  have  been 
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difficult  to  understand.     By  the  order  taken  in  the  former 

action,  it  appears  as  follows  : 

"  This  action  coming  on  for  trial  the  11th  day  of  June, 
A.  D.  1902,  before  His  Honor  Judge  Wallace,  without  a 
jury,  no  one  appearing  for  the  plaintiff,  and  on  motion  of 
counsel  for  defendant,  it  is  ordered,  adjudged,  and  decreed 
that  the  plaintiff  take  nothing  by  this  action,  but  that 
the  same  be,  and  it  is  hereby  dismissed  with  costs,  etc.,  etc." 

From  all  this  it  appears  that  the  learned  judge  below 
held  that  where  an  action  was  dismissed  for  want  of  pros- 
ecution, a  judgment  entered  thereon  does  not  form  a  bar 
to  another  action  for  the  same  cause.  The  judgment  in 
the  original  action  was  obtained  under  O.  34,  r.  29, 
which  entitles  the  defendant  to  judgment,  dismissing  the 
action,  if  the  plaintiff  does  not  appear  when  the  trial  is 
called  on.  This  rule  corresponds  with  the  English  0. 
36,  r.  32.  Lord  Esher,  M.  R,  in  Armour  v.  BaU,  (1891), 
Q.  B.,  233,  commenting  on  the  effect  of  this  order,  and 
after  pointing  out  that  the  form  in  the  Court  of  Chancery 
should  now  be  used,  says  : 

"  The  form  would  be  much  the  same  as  that  formerly 
in  use  in  the  Chancery  Division,  and  its  effect  will  be  the 
same  as  if  the  action  had  been  dismissed  on  the  merits, 
that  is,  it  will  give  the  defendant  the  costs  of  the  action, 
and  of  all  the  issues  that  were  to  be  determined  between 
him  and  the  plaintiff." 

In  re  South  American  and  Mexican  Raihvay,  (1895).. 
1  Ch.  37,  Vaughan  Williams,  J.  says : 

"  It  has  always  been  the  law  that  a  judgment  by  con- 
sent, or  by  default,  raises  an  estoppel  just  in  the  same  way 
as  a  judgment  after  the  court  has  exercised  a  judicial  dis- 
cretion in  the  matter.  The  basis  of  an  estoppel  is  that 
where  parties  have  once  litigated  a  matter,  it  is  in  the 
interest  of  the  state  that  litigation  should  come  to  an  end, 
etc.,  etc." 

In  Kew  V.  Williams,  29  Sol.  Journal,  681,  Cotton  and 
Lindley,  L.  JJ.,  say : 

"  The  judgment  in  the  first  action,  until  it  is  set  aside 
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operates  as  an  estoppel  to  the  plaintiffs,  and  an  action 
claiming  the  same  relief  was  frivolous  and  vexatious." 

The  authorities  cited  on  the  text  in  An.  Pr,,  1904,  voL 
2,  p.  347,  are  all  to  the  same  effect,  that  a  judgment  dis- 
missing an  action  for  want  of  prosecution  has  the  same 
effect  as  a  judgment  given  after  the  court  has  heard  the 
evidence,  and  decided  on  the  merits.  The  proper  course  for 
plaintiff  to  have  adopted  is  pointed  out  in  Vint  v.  Hudspeth, 
29  Ch.  I).,  322,  that  is  to  say,  to  apply  t:»  the  judge  who 
heard  the  cause,  to  set  aside  the  judgment  and  re-hear  the 
cause,  and  this,  notwithstanding  the  six  days  had  elapsed 
when  he  had  the  right  to  do  so  under  the  rule.  Cotton, 
L  J.,  says  : 

"We  are  of  opinion  that  the  plaintiff's  proper  course 
was  to  apply  to  the  judge  to  restore  the  cause  on  the 
ground  that'the  plaintiff  was  absent  per  incuriam,'* 

An  objection  was  taken  that  the  papers  on  appeal  were 
not  properly  before  the  court,  for  want  of  a  proper  certifi- 
cate by  the  clerk  as  to  the  evidence  and  proceedings  in  the 
County  Court.  In  this  case,  the  solicitors  went  before  one 
of  the  judges  of  this  court,  and  had  the  case  settled,  clearly 
an  irregular  proceeding.  The  solicitors  and  counsel  on 
both  sides  have,  since  the  argument,  attended  before  the 
County  Court  Judge,  who  has  made  a  written  memoran- 
dum of  exactly  what  took  place  before  him,  which  the 
solicitors  have,  by  a  written  agreement,  accepted  to  be  sub- 
stituted for  the  clerk's  certificate.  By  the  judge's  memo., 
it  appears  that,  on  the  day  of  the  trial,  22nd  February, 
1904,  the  issue  of  res  judicata  was  first  tried,  and  the 
judge  made  the  followmg  note:  "Mr.  Kenny  puts  in  evi- 
dence writ  of  summons,  defence,  notice  of  trial,  order  for 
judgment,  and  entry  of  judgment  in  previous  suit,  and 
appeai-ance,  and  then  the  argument  took  place  upon  this 
preliminary  issue.  He  then  filed  a  judgment,  holding  that 
what  he  c:Jls  the  preliminary  objections  did  not  apply  to 
to  the  present  case,  and  that  the  action  must  be  tried  on 
the  merits.     He  adds  that  on  the  trial,  on  March  11th,  Mr. 
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Mclnnes  tendered  the  appearance,  defence,  notice  of  trial, 
order  for  judgment,  and  judgment  in  the  previous  suit, 
which  were  all  received  in  evidence.  As  the  original 
action  was  on  a  specially  indorsed  writ  of  summons,  the 
statement  of  claim  was  indorsed  on  it.  The  writ  of  sum- 
mons was  put  in  evidence,  which  disposes  of  the  difficulty 
suggested  that  there  was  no  proper  evidence  of  the  judg- 
ment on  the  record,  and  that  it  embraced  the  same  claim 
as  is  now  sued  for.  The  appeal  must  be  allowed,  with 
costs,  and  judgment  below  reversed,  and  entered  for 
defendant. 

Fraser,  J. — The  plaintiflF  sues  the  defendant  company 
for  $307,  balance  due  for  materials,  work,  and  labor,  for 
making  rotary  mill  and  shafting.   ' 

(His  Lordship  here  set  out  the  first  paragraph  of 
defendant's  answer  as  above.) 

The  action  came  on  for  trial,  before  the  County  Court 
Judge  at  Halifax,  who  gave  his  decision  on  the  ground  that 
he  did  not  think  the  preliminary  objections  raised  by 
defendant  applied  to  the  present  case,  so  as  to  prevent  a 
trial  of  the  undecided  issues  herein  between  the  parties, 
and  ordered  the  action  to  proceed.  Judgment  was  after- 
wards given  for  $97.23  debt,  with  costs,  and  an  order 
granted  for  judgment.  From  the  decision  and  order  for 
judgment  the  defendants  appeal. 

An  order  settling  the  case  was  made  by  Mr.  Justice 
Meagher,  on  the  18th  day  of  November,  A.  D.  1904.  The 
plaintiff  now  contends  that  all  the  papers  in  the  County 
Court  were  not  certified  as  required,  and  asks  that  the 
case  be  sent  back,  so  that  all  the  evidence  in  the  County 
Court  may  be  printed.  I  see  no  reason  for  granting  this* 
request.  Due  notice  was  served  on  the  plaintiff,  or  his 
solicitor,  of  the  date  of  motion  to  settle  the  case,  and  I 
must  assume  that  the  case  was  certified  regularly,  and  that 
all  the    papers    thought   necessary  by  both  parties  were 
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included  in  the  ease  as  finally  agreed  upon.  '  The  learned 
County  Court  Judge,  on  the  plea  of  estoppel,  decided  that 
the  preliminary  objections  raised  did  not  apply  to  the 
present  case,  not  that  they  were  not  proved.  The  order 
for  judgment  on  the  first  action  brought,  printed  in  the 
case  on  appeal,  shows  that  both  actions  were  brought  in 
the  name  of  the  same  parties,  and  it  is  also  plain  that  both 
actions  were  brought  for  the  same  cause  of  action.  Under 
these  circumstances,  the  only  question  to  be  decided  is 
whether  the  dismissal  of  the  first  action,  when  the  plaintiff 
does  not  appear,  is  a  bar  to  the  second  action.  The  plain- 
tiff could,  if  he  had  a  good  answer,  apply  to  the  judge  who 
had  dismissed  the  first  case  to  set  aside  the  judgment  and 
re-hear  the  case.  This  was  not  done,  and  the  order  dis- 
missing the  first  action  must  stand,  and  is  a  bar  to  the 
present  action.  The  appeal  will  be  allowed,  judgment 
below  reversed,  and  ihe  action  dismissed  with  costs. 

Appeal  allowed  with  costs. 
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The  King  v.  Alfred  Slaughenwhite. 

Before  Weathbrbb  and  Townshend,  JJ.,  Graham,  E.  J.,  and 
Meagher,  Fraser  and  Russell,  JJ. 

Wounding' — Indictment /or  wounding  with  intent  by  shooting — Verdict 

o/**  guilty  without  malicious  intent " — Effect  of-— Unlawful 

wounding — Cr.  Code  ss^  log,  241,  2^, 

Upon  an  indictment  for  wounding  by  shooting  with  intent  to  disable, 
under  Code  s.  241,  the  jury  is  properly  instructed  that  if  such  intent 
is  negatived  the  accused  may  still  be  convicted  of  the  simple  offence 
of  wounding  under  Code  s.  242,  if  the  jury  find  that  the  accused 
pointed  a  loaded  gun  at  another  and  fired  it,  and  either  knew  or 
ought  to  have  known  that  it  was  loaded. 

A  verdict  returned  upon  such  indictment  of  **  guilty  without  malicious 
intent  "  is  a  verdict  of  guilty  of  such  lesser  offence. 

To  constitute  the  offence  of  wounding  under  Code  s.  242,  it  is  not 
necessary  to  prove  actual  malice  ;  it  is  sufficient  that  the  act  was 
unlawful. 

As  s.  109  of  the  Code  declares  that  a  person  who  without  lawful  excuse 
points  at  another  person  any  firearm  is  guilty  of  an  offence,  the 
wounding  resulting  from  the  discharge  of  a  firearm  so  pointed  is  an 
unlawful  wounding  within  Code  s.  242. 

Opinion  of  TowNSHEND,  J.,  at  trial  afiirmed  on  an  equal  division  of 
Court  en  banc. 

This  was  a  Crown  Case  Reserved  by  Townshend,  J. 

At  the  Special  July  Sittings,  1904,  at  Halifax,  the 
prisoner  was  indicted  for  that  he,  on  the  18th  day  of  May, 
A.  D.  1904,  at  St.  Margaret's  Bay  Road,  in  the  County  of 
Halifax,  with  intent  to  disable  one  William  Hill,  did 
unlawful  wound  the  said  William  Hill,  by  shooting  at  him, 
the  said  William  Hill,  with  a  loaded  gun. 

It  was  given  in  evidence  on  behalf  of  the  Crown,  by 
Hill,  that  on  the  day  in  question  he  (Hill)  and  his  son, 
with  their  team,  were  at  a  place  on  St.  Margaret's  Bay 
Road  called  "  Yankee  Island."  Slaughenwhite  asked  Hill 
to  take  a  bag  of  feed  to  his  (Slaughenwhite's)  residence, 
some  three  miles  further,  and  Hill  declined,  saying  that 
his  team  was  over  laden.  The  parties  then  separated,  and 
afterwards  met,  about  two  hours  later, near  Slaughenwliite*» 
house,  Hill,  according  to  his  story,  walking  alongside  of 
the  team,  with  his  son  sitting  on  it,  but  going  along  the 
road  together.  Hill  said  Slaughenwhite  made  some  remark 
about  his  team,  and  thereupon  assaulted  him  and  took  him 
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by  the  coat  collar,  but  that  he  afterwards  shook  himself 
away  from  the  prisoners  grasp  ;  that  he  (Hill)  did  not  lift 
his  hand  or  do  anything  to  Slaughen white  ;  that  then  both 
picked  up  stones  and  a  stone-throwing  quarrel  ensued 
between  Hill  and  Slaughenwhite,  the  latter  s  son  and  maid 
servant  participating  in  the  quarrel  on  the  prisoner's 
behalf,  all  the  parties  being  at  a  distance  of  sixty  feet 
apart.  Hill  further  deposed  that,  while  the  stone-throwing 
was  going  on  between  himself  and  Slaughenwhite  and  his 
son  and  maid  servant,  the  prisoner  excitedly  told  his  maid 
servant  to  go  to  the  house  and  fetch  him  his  gun  ;  that  the 
gun  was  brought  down  and  laid  on  the  ground  ;  that  five 
minutes  afterwards  the  prisoner  took  his  gun  and  dis- 
charged it  at  Hill,  the  shot  from  it  entering  his  body,  and 
in  consequence  of  which  he  came  to  the  haspital  in  Halifax 
and  had  to  lay  up  for  four  days  under  medical  treatment  ; 
and  that  Slaughenwhite,  after  the  shooting,  told  his  assist- 
ants to  go  to  the  house  and  get  more  shot.  Hill's  son 
swore  that  he  was  a  witness  to  the  shooting,  sitting  on 
his  father's  team  on  the  road  very  near  where  the  occur- 
rence took  place ;  that  he  had  never  spoken  of  nor  was 
spoken  to  about  the  affair  from  the  time  it  happened  until 
he  gave  evidence  in  Court,  and  generally  corroborated  his 
father's  story  in  the  main,  except  he  stated  that  his  father 
was  sitting  on  the  waggon  when  they  came  up  to  Slaughen- 
white the  second  time,  and  that  his  father  jumped  from 
the  waggon  just  before  the  row  took  place.  The  hospital 
surgeon  who  treated  Hill  was  called  by  the  Crown,  and 
swore  that  Hill's  wounds  were  of  a  punctured  and  super- 
ficial nature,  and  scattered  at  spaces  over  the  body  from 
the  throat  to  the  feet. 

The  defendant's  sou,  who  lives  with  his  father,  swore 
that  he  saw  from  the  window  of  his  father's  house  Hill 
and  his  son  coming  along  the  road  on  the  team,  and  that 
Hill  jumped  off  the  load  and  began  assaulting  his  father  ; 
that  the  stone-throwing  commenced  shortly  afterwards ; 
that  the  gun  was  kept  loaded  with  powder  in  the  house 
where  they  lived,  to  be  discharged  by  any  of  them  for  the 
purpose  of  scaring  away  birds  from  the  prisoner's  grain 
field  ;  that  he  (the  prisoner  s  son)  had  loaded  the  gun  with 
duck  shot,  unknown  to  his  father,  a  few  days  before  the 
occurrence,  for  the  purpase  of  shooting  loons  and  wild 
ducks  on  a  neighboring  lake  ;  that  when  the  prisoner  called 
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for  the  gun,  he  (the  prisoner)  had  said  in  the  witness's 
hearing  that  it  was  for  the  purpose  of  scaring  Hill  away ; 
that  the  prisoner,  after  he  picked  up  the  gun,  and  while 
discharging  it,  held  it  standing  up  near  the  caps  of  his 
knees,  towards  the  ground,  at  full  arms*  length,  and  did  not 
level  it  at  Hill,  but  pointed  it  at  an  angle  past  him  in  the 
direction  of  Hill's  feet ;  and  that  the  gun  was  down  in  the 
field  alongside  of  Slaughenwliite  fully  ten  minutes  before 
it  was  used.  The  son  also  denied  that  his  father  had 
called  for  more  shot  after  the  shooting,  and  that  Hill's  son 
was  present  while  the  row  and  shooting  went  on,  the  team 
on  which  he  was  sittintj  havinor  moved  along  the  road  out 
of  view  of  himself  and  all  parties  after  Hill  had  alighted 
from  it.  Another  witness  named  Walsh,  also  called  for 
the  defence,  who  lived  in  a  house  adjoining  Slaughen- 
white's,  and  who  saw  part  of  the  trouble,  swore  that  he 
did  not  see  Hill's  son  sitting  on  Hill's  waggon  on  the  road 
during  the  progress  of  the  altercation ;  that  though  the 
road  was  crooked  the  waggon  could  be  seen  from  where 
he  was  standing  ;  that  if  the  son  was  present  at  the  row 
and  sitting  in  the  waggon  he  could  have  seen  both  him  and 
the  waggon,  though  he  was  not  looking  for  them,  nor  had 
them  then  present  in  his  mind;  and  that  just  before, 
the  shooting  Hill  wa,s  moving  more  closely  towards 
Slaughenwhite  and  his  household,  and  at  the  time  the 
weapon  was  discharged  Hill  was  about  fifty  feet  distant 
from  Slaughenwhite. 

I  told  the  jury  that  under  the  evidence  they  could 
convict  the  prisoner  of  the  charge  laid  in  the  indictment 
if  they  were  satisfied  he  intend^  to  disable  Hill  at  the 
time  he  fired  the  gun,  and  that  he  fired  with  that  object, 
and  that  they  were  at  liberty  to  infer  such  intent  from 
the  facts  in  evidence.  If  they  thought  he  had  no  such 
intent  at  the  time,  still  they  could  convict  him  of  the  lesser 
offence,  under  section  242,  of  unlawfully  wounding  Hill 
with  the  gun  because  of  his  unlawful  act  in  pointing  a 
loaded  gun,  and  firing  it  at  Hill,  and  it  was  for  them  to 
say  whether  the  accused  knew,  or  ought  to  have  known, 
that  it  was  loaded,  and  whether  he  did  point  it  at  Hill ; 
that  it  was  not  necessary  to  constitute  this  offence  to  prove 
actual  malice.     It  was  enough  that  it  was  unlawful. 

The  jury,  after  deliberation,  returned  a  verdict  of 
"guilty  without  malicious  intent,"  and  that  verdict  I 
accepted,  and  it  was  recorded  as  found. 
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The  prisoner  8  counsel,  Mr.  Power,  then  requested  me 
to  reserve  for  the  opinion  of  the  Supreme  Court  of  Nova 
Scotia,  sitting  as  a  Court  of  Appeal  for  Crown  Cases 
Reserved,  certain  questions  of  law  which  I  do  now  state 
and  reserve.  These  questions  are  :  (a)  Whether  or  not 
upon  the  finding  of  the  jury  a  verdict  of  acquittal  should 
have  been  entered  ?  (b)  Were  my  instructions  in  law 
correct  ? 

I  sentenced  the  prisoner  to  two  years  in  Dorchester 
Penitentiary,  but  did  not  respite  the  execution  of  the 
sentence. 

This  case  reserved  was  first  argued  July  22nd,  1904, 
the  same  counsel  appearing,  before  a  court  composed  of 
Weatuerbe,  C.  J.,  and  Meagher  and  Fraser,  JJ.,  and 
was  subsequently  ordered  to  be  reargued. 

1904,  Dec.  14th.  John  J.  Powei\  for  the  prisoner. — 
The  conviction  should  be  quashed  on  the  broad  ground 
that  the  jury,  by  their  finding,  have  not  only  negatived  the 
specific  inttent  called  for  in  section  241  of  the  Code  but  they 
have  negatived  all  intent  to  commit  any  crime  by  using 
the  words  "  without  malicious  intent."  They  apparently 
accepted  the  prisoner  s  veraion  of  the  aflfair  which  niight 
include  the  elements  of  self-defence.  It  is  submitted  that 
this  verdict  is  equivalent  to  one  of  "  not  guilty  "  of  the 
charge  laid  in  the  indictment  and  nothing  else.  R,  v. 
Pembleton,  L.  R,  2  C.  C.  R,  119;  K  v.  Famborough, 
(1895),  2  Q.  B.,  484  ;  R  v.  Healey,  3  N.  S.  R  (Thompson) 
331 ;  R  v.  Child,  L.  R  1  C.  C.  R,  307  ;  Wright  v.  The 
People,  33  Mich.,  300.  "  Malicious  "  is  the  equivalent  of 
"unlawful."  R.  v.  Pembleton,  L.  R  2  C.  C.  R,  119,  p  r 
Coleridge,  C.  J.,  at  p.  122.  The  word  "maliciously'' 
which  was  in  the  R  S.  C,  c.  162,  s.  14,  was  dropped  on 
enacting  Code  s.  242,  but  that  involved  no  change  in  the 
law  because  of  the  general  reservation  in  sec.  7,  and 
bocause  there  must  be  a  mens  rea  to  constitute  the  oflTence. 
25 — K.  S.  R.  37. 
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The  same  process  was  applied  to  other  offences  throughout 
the  Code.     In  statutory  crimes  such  words  as  denote  a 
mental  condition,  as  "  knowingly," — "  fraudulently,"  fee., 
do  not  usually  add  in  any  way  to  the  degree  of  Tnens  rea 
necessary  ;  they  merely  alter  the  burden  of  the  proof  by 
throwing   on   the   Crown  the   obligation  of  proving  the 
ordinary  Tnens  rea  by  further    evidence  than   the  mere 
inference   from   the  actus  reits — the    wrongful   act;  for 
this      mere     inference     is     all     that     is     necessary    in 
the  great  majority  of  cases — Res  ipsa  loquitur.     In  con- 
struing  any   statutory   definition    of   a   criminal   offence 
there  is  always  a  presumption  against  the  sufficiency  of 
any  degree  of  mens  rea  that  falls  short  of  the  ordinary 
one.     Derbyshire  v.  Houliston,  (1897)  1  Q.  B.,  776,  per 
Wright,  J.     There  must  be  an  intent,  i.  e.,  mens  rea  pre- 
sent in  order  to  constitute  the  "  unlawful  wounding,"  under 
sec.  242,  i.  e.,  the  act  which  brought  about  the  wounding, 
whether  the  pointing  of  a  gun  or  anything  else,  must  have 
been  done  intentionally  and  this  "  intent,"  the  jury  have 
negatived  generally  by  their  verdict.     If  they  have  not 
but  have  only  negatived  the  "intent  to  disable,"  how  could 
the  prisoner  be  again  tried  in  order  to  determine  this — 
on  an   indictment  under  241,  under  which  he  has  been 
acquitted  ?     Mens  rea  is  essential  to  crime.     R.  v.  Tdson, 
23  Q.  B.  D.,  168,  at  pp.  171,   172,   173  &   191,  and  also 
judgment  of  Wills,  J.     Sherras  v.  De  Rutzen,  (1895)  1  Q. 
B.,  919  ;  Chisholm  v.  Doulton,  22  Q.  B.  D.,  736  ;  K  v. 
Faulkner,   11  Irish  Rep(yrts  Ccmmon  Law,  p.  8  ;  /i.  v. 
Sleep,    L.    &    C,   44;  i?.    v.    Healey,  3   N.  S.    R,   331, 
The  general  rule  of  law  is  that  a  person  cannot  be  con- 
victed in  a  proceeding  of  a  criminal  nature,  unless  it  can 
be  sliown  that  he  had  "  a  guilty  mind."     The  mere  fact 
that  this  enactment  has  or  has  not  words  indicative  of  the 
Hicntal  state  with   which  an  act  must  be  done,   after  all, 
now  goes  for  little  or  nothing  as  the  enactments  referred 
to  in  Tolson's  case  (supra)  and  Prince's  case  (infra)  show, 


Digitized  by 


Google 


THE   KING   V.    ALFRED  SLAUGHENWHITE.  387 

for  "  it  is  impossible  now  to  apply  the  maxim  as  to  mens 
*rea  generally  to  all  statutes,  and  it  is  necessary  to  look  at 
the  object  of  each  act  to  see  whether  and  how  far  know- 
ledge is  of  the  essence  of  the  offence  created."  Archbold's 
Criminal  Evid'^nce  and  Pleading,  p.  31,  22nd  edition. 
Mens  rea  may  ex.ldt  without  any  intention  to  do  the 
criminal  act  which  was  done.  The  leading  case  cited 
against  the  doctrine  of  mens  rea  is  R.  v.  Prince,  L.  R.,  2 
C.  C.  R,  154.  Canada  Law  Jov/mal,  vol.  39,  p.  691, 
Only  statutory  enactments  dispense  with  any  less  complex 
or  less  guilty  state  of  mind  that  the  usual  mens  rea  in  a 
criminal  case.  But  these  statutes  make  him  guilty  only 
if  he  fails  to  take  effective  care  to  obtain  knowledge  of 
circumstances.  For  instance:  (a)  Keeping  lunatics — no 
knowledge— i?.  v.  Bishop,  L.  R.,  5  Q.  B.  D.,  259 ;  (6) 
Offering    unsound    meat — Baker     v.     TiUstime,     (1894) 

1  Q.  B.,  345  ;  (c)  Selling  adulterated  food — Betts  v.  Arm- 
stead,   L.   R.    20   Q.   B.,   771 ;    Golder    v.  Rook,    (1901) 

2  K.  B.,  290.  "  Without  malicious  intent."— To  give  the 
word  "  maliciously "  a  legal  meaning  reference  may  be 
made  to  p.  736  of  the  4th  London  Edition  of  Broom's 
Commentaries  on  the  Common  Law.  See  also  40  Can, 
Law  Jowmal,  803. 

The  learned  judge  was  in  error  when  he  told  the  jury 
that  the  wounding  of  Hill  with  a  gun  was  an  "  unlawful 
act."  It  was  for  the  jury  to  say  whether  or  not  the 
wounding  was  unlawful  in  view  of  section  109  of  the  Code, 
and  in  view  of  the  elements  of  self-defence  which  might  be 
inferred  from  the  evidence.  A  new  trial  cannot  be  ordered 
because  (a)  it  is  admitted  on  all  sides  that  the  ver- 
dict is  equivalent  to  an  acquittal  for  this  indictment, 
under  s.  241,  and  (6)  that  he  was  in  jeopardy  under  s.  713, 
while  being  tried  under  this  indictment  of  being  convicted 
of  the  offence  under  s.  242,  and  therefore  should  not  be 
tried  again  in  any  shape  for  it.  If  the  verdict  is  doubtful 
as  to  8.  242,  or  as  to  whether  it  covers  the  "  intent  "  under 
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B.  242,  still  there  cannot  be  a  new  trial  to  determine  ito 
certainty,  for  that  trial  would  have  to  be  on  the  indict- 
ment under  a.  241,  on  which  it  ia  admitted  he  has  been 
acquitted,  and  the  verdict  at  all  events  negatives  the 
"  intent"  under  s.  241.  If  tried  again  on  this  indictment 
the  anomalous  state  of  affairs  might  ^ome  about  that  he 
would  be  tried,  and  perhaps  wron^'f  uUy  convicted  under  a 

241,  on  an  indictment  on  which  he  had  already  been  acquit- 
ted. In  other  words,  having  been  tried  and  acquitted  under 
s.  241,  he  cannot  be  tried  again  under  an  indictment  based  on 
that  section  even  for  the  purpose  of  getting  an  unequivocal 
verdict  under  s.  242.  The  Court,  therefore,  must  say  in 
the  face  of  the  English  authorities,  (R.  v  Gi^ay,  R.  v. 
Pembleton  and  R.  v  Famborough,  aapra)  that  the  verdict 
is  a  good  one  under  s.  242  or  entirely  quash  the  conviction 
and  discharge  the  prisoner. 

A,  0,  Morrison,  for  the  Crown. — S.  241,  under  wliich 
•defendant  was  indicted  charges  "  intent "  to  disable  S.  242 
makes  it  an  offence  to  wound  by  any  means.  S.  109  makes  it 
An  unlawful  act  to  point  a  gun  loaded  or  unloaded  Defend- 
ant was  therefore  committing  an  unlawful  act  and  a  242 
applies.  Parliament  drew  a  clear  distinction,  8.  241  covers 
intent,  i.  e,  malice  and  intent  and  the  maximum  punish- 
ment is  life.  S.  242  makes  a  crime  of  wounding  without 
malice  or  criminal  intent  just  as  manslaughter  is  made  a 
crime  without  malice  or  criminal  intent.  The  jury  were 
finding  facts  not  law,  and  their  finding  that  there  was  no 
**  malicious  intent,"  was  a  finding  under  a  241,  but  defend- 
'ant  is  found  guilty  of  the  "  wounding,"  which  brings  the 
offence  under  s.  242,  where  malice  or  criminal  intent  is  not 
required  to  be  found  as  a  fact.     These  sections,  109  and 

242,  were  framed  for  the  general  welfare- of  the  community 
and  ipso  facto  create  crimes  without  m^ns  rea  and  are  an 
exception  to  the  general  rule  requiring  malice  or  intent  in 
fact  and  the  intent  of  the  f ramer  of  the  act  must  be  looked 
at.     Coppin  v.  Moore,  (1898)  2  Q.  B.,  at  p.  313;  Fotder 
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V.  Papet,  7  T.  R,  509 ;  Seager,  p.  159,  161,  and  cases. 
No  intention  to  contravene  a  statute  is  no  defence.  Cundy 
V.  LeCocq,  13  Q.  B.  D.,  207,  if  the  act  is  unlawful.  There 
the  man  appeared  sober.  Assault  on  a  peace  oflScer  un- 
known to  the  defendant  as  a  peace  officer  is  no  defence. 
R.  V.  TurbeSf  10  Cox  C  C,  362.  If  the  act  is  an  improper 
one,  it  is  no  defence,  though  defendant  thought  he  had  a 
right  to  do  it.  R  v.  Prince,  L.  R.  2  C.  C.  R.,  1 54.  Pointing 
a  loaded  gun  at  a  person  is  an  unlawful  act ;  also  if  the  party 
pointed  at  did  not  know  it  was  not  loaded.  R.  v.  St 
George,  9  C.  &  P.,  483.  The  leading  case  on  the  latter 
principal  is  R  v.  Tohon,  23  Q.  B.  D.,  168.  Per  Wills,  J.  at 
p.  172  and  Stevens,  J.,  at  p.  187.  Intent  unnecessary,  R, 
V.  Smith,  3  H.  &  N.,  227.  Also  L.  R.  9  Q.  B.,  292,  Archi- 
bald, J.,  p.  295  ;  Somerset  v.  Hart,  12  Q.  B.  D.,  360.  The 
English  cases  are  under  a  differently  worded  statute  being 
"  unlawfully  and  maliciously  '*  or  "  unlawfully  and  wil- 
fully." s.  242  is  simply  "  unlawfully  "  wounds.  So  that 
our  statute  is  unique  and  the  cases  distinguishable.  Crim- 
inal Libel  "maliciously"  left  out,  13  Cox,  112.  In  the 
case  of  statutes  or  municipal  by  laws,  passed  for  the  special 
purpose  of  regulating  matters  for  the  general  welfare  of 
the  community,  the  general  rule  as  to  malice  or  intent  does 
not  apply.  23  Q.  B.  D.,  at  p.  137.  Seager,  p.  161.  As 
to  meaning  of  "  malice  "  and  "  intent,"  see  Stroud's  Judi- 
cial Dictionary  under  these  subjects.  Assault  charged  of 
inflicting  grievous  bodily  harm  and  th2  jury  negatived  the 
intent.  Held  they  might  convict  of  a  common  assault. 
R.  V,  Lackey,  17  N.  B.  R ,  194.  Under  sec.  713,  the  jury 
could  find  for  the  lesser  offences  and  were  so  instructed 
by  the  learned  judge.  Wounding  is  an  assault  at  common 
law.  Assault  is  an  offence  at  common  law ;  so  that 
defendant  was  engaged  in  an  unlawful  act  and  so  fell 
under  the  provisions  of  the  offence  defined  in  sec.  242  and 
became  subject  to  the  operation  of  the  principles  of  law 
above  submitted.  See  also  R.  v.  Smith,  1  N.  S.  D.,  29  ; 
R  V.  LeDante,  2  N.  S.  D..  401.  R,  v.  Rice,  4  Q.  R.,  223. 
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J.  J,  Pow^r,  in  reply. — Reg.  v.  Lackey ^  17  N.  B.  R.,  page 
194,  cited  by  counsel  for  the  Crown,  has  not  the  effect  sup- 
posed. The  indictment  was  framed  on  what  is  now  s.  241 
of  the  Code  and  s.  51  of  32  &  32  Vic.  c.  20  (page  2047 
Rev.  Stat.  Can.)  includes  the  principle  of  s.  713  Code,  and 
the  jury  squarely  convicted  him  of  assault,  and  thus  only 
negatived  the  intent  to  maim,  disfigure,  &c. ;  but  still  there 
must  have  been  a  me7i8  rea  to  constitute  the  assault  If 
they  had  said  "  guilty  of  assault  without  intent  to  maim, 
&c.",  (as  in  the  case  at  Bar)  they  would  have  negatived 
all  intent  as  the  following  case,  which  is  just  in  point, 
shows.  R,  V.  Wilkes,  12  Cox  Cr.  Cases,  p.  240. 
Here  apparently  a  negativing  of  the  "intent  to  rob"— 
negatived  all  intent — and  so  it  is  submitted  in  the  case  at 
Bar.  This  case  is  thus  authority  for  the  proposition  that 
a  inena  rea  is  necessary  in  all  crimes  of  personal  violence 
such  as  Code  sect.  242. 

1905,  Jan.  14th.  Weatherbe,  C.  J. — The  accused  was 
indicted  for  that  with  intent  to  disable  one  Hill  he  did 
unlawfully  wound  him  by  shooting  at  him  with  a  loaded 
gun. 

This  indictment  was  properly  preferred  under  sec  241 
of  the  Code,  which  imposes  a  penalty  against  everyone 
who  with  intent  to  .  .  .  disable  any  person  .  .  . 
unlawfully  wounds,  &c. 

There  was  proof  reported  by  the  trial  judge  in  the 
Case  Reserved  of  a  "  stone-throwing  quarrel  "  between  the 
prosecutor  and  the  accused,  which  ended  in  the  use  of  a 
gun  by  the  accused  with  which  he  wounded  the  prosecutor, 
Hill. 

Evidence  for  defence  reported  »by  the  learned  judge  is 
that  "Hill  jumped  off  the  load  and  began  assaulting" 
prisoner  ;  that  the  stone-throwing  followed  ;  that  the  gun 
was  loaded  with  powder  in  the  house  of  accused  for  scar- 
ing birds  from  the  grain  field  ;  that  the  gun  had  been 
loaded    with  duck  shot  unknown  to   the   father  shortly 
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before  the  quarrel ;  that  when  prisoner,  during  the  quarrel, 
called  for  the  gun  he  said  in  witness's  hearing  that  it  was 
for  the  purpose  of  scaring  Hill  away  ;  that  accused,  while 
discharging  the  gun,  held  it  near  the  caps  of  his  knees 
towards  the  ground  and  did  not  level  it  at  Hill,  but  pointed 
it  at  an  angle  past  him  in  the  direction  of  his  feet,  and  that 
when  the  gun  was  first  brought  it  was  lying  near  accused 
ten  minutes  before  it  was  used. 

The  judge  has  also  reported  evidence  that  just  before  the 
shooting  Hill  was  moving  more  closely  towards  Slaughen- 
white  and  his  household,  and  Hill  was  fifty  feet  distant  at 
the  time  of  the  discharge. 

The  direction  to  the  jury  was  that  they  could  convict 
of  the  charge  in  the  indictment  if  there  was  an  intention 
to  disable  Hill  and  the  firing  was  with  that  object,  and 
that  they  could  infer  such  intent  from  the  facts.  Such 
direction  was  correct  if  it  had  been  qualified  by  reference 
to  the  evidence  for  the  defence. 

But  the  learned  judge,  as  he  reports,  proceeded  to  say  • 

"  If  the  accused  had  no  such  intent  at  the  time,  still 
they  could  convict  under  s.  242  of  unlawfully  wounding 
Hill  with  the  gun  because  of  his  unlawful  act  in  pointing 
a  loaded  gun  and  firing  it  at  Hill,  and  it  was  for  them  to 
say  whether  he  knew  or  ought  to  have  known  it  was 
loaded,  and  whether  he  did  point  it  at  Hill." 

"  That  it  was  not  necessary  to  constitute  this  offence  to 
prove  actual  malice.     It  was  enough  that  it  was  unlawful." 

Sect.  242  renders  liable  anyone  who  unlawfully  wounds 
another  person. 

In  effect,  the  learned  trial  judge  instructed  the  jury 
that  the  shooting  was  an  unlawful  act.  It  cannot  be 
denied  that  the  evidence  reported  for  the  defence  was  for 
the  jury,  with,  of  course,  proper  comments,  and  they  were 
to  say  whether  the  gun  was  used  in  self-defence,  and 
therefore  whether  the  shooting  was  lawful. 

I  understand  the  instructions  to  the  jury  were  in  effect 
that  even  if  the  prisoner  "  ought  to  have  known,"  and,  of 
course,  did  not  know  that  the  gun  was  loaded,  he  was  liable. 
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The  verdict  returned  was  "  Guilty  without  malicioas 
intent." 

It  is  admitted  that  if  this  was  a  finding  under  the 
241st  section  it  cannot  be  supported.  If  the  jury  in  the 
course  of  their  deliberation,  first,  under  the  directions  of  the 
judge  on  sec.  241  found  that  there  was  no  intent,  it  was 
not  necessary  to  consider  further  under  that  charge,  and 
the  verdict  very  well  may  have  been  with  a  view  to  dis- 
pose of  that  matter. 

And  since  they  may  possibly  have  not  been  able  to 
agree  as  to  section  242,  we  could  hardly  assume  that  the 
verdict  found  was  intended  to  dispose  of  the  charge;  of 
unlawful  wounding. 

To  make  a  good  conviction,  unless  they  found  a  general 
verdict  of  "  Guilty,"  which  would  have  been  a  finding  as 
to  the  charge,  under  sec.  241,  and  conclusive  of  the  whole 
case,  it  would,  I  think,  to  dispose  of  the  case,  have  been 
necessary  to  have  found  "  Not  guilty  "  before  considering 
the  second  charge. 

There  may  possibly  be  a  question  why  the  verdict 
before  us,  where  there  is  only  one  count  and  where  it  is 
admittedly  a  verdict  of  acquittal  on  the  main  charge,  is 
not  to  be  regarded  as  conclusive,  and  whether  in  cases 
under  sec.  718  a  case  is  to  be  considered  just  as  if  there 
were  two  counts.  I  doubt  from  the  wording  of  that  section 
whether  it  is  anything  more  than  permissive  for  the  judge 
to  submit  an  alternative  charge  or  for  the  jury  to  deli- 
berate and  decide  on  anything  beyond  the  indictment 
itself.  Of  course  they  may  do  so.  As  to  misdirection,  it 
may  be  unnecessary  in  the  view  I  hold  to  deal  with  the 
second  branch  of  the  case  reserved,  because  I  cannot  see 
that  a  conviction  could  be  maintained  even  if  there  was 
an  unqualified  verdict  of  "  guilty,"  and  even  if  sec  713 
affords  proper  provision  for  "  a  division  of  the  Court "  in 
the  indictment. 

It  may,  however,  facilitate  the  proper  disposal  of  tie 
case  to  deal  with  the  other  subject. 
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What  the  Crown  proposes  is  that  here,  where  convic- 
tion and  punishment  are  awarded  for  unlawfully  wound- 
ing, and  the  jury  have  negatived  any  malicious  intent — 
quite  possibly  on  the  ground  of  self-defence — the  accused 
is  still  liable,  because  this  wounding  is  to  be  brought  within 
cases  where  parties  however  innocent,  and  it  is  said,  I 
understand,  even  where  the  act  is  meritorious,  cannot 
escape.  Some  language  in  the  books  suggests  a  revolution 
in  some  instances  of  the  guiding  principle  of  natural  justice 
of  old  that  the  intent  and  the  act  must  concur  to  con- 
stitute crime. 

Perhaps  it  is  hardly  worth  considering  very  minutely 
in  this  case  whether  there  is  any  trace  of  the  abandon- 
ment of  the  old  principle  in  modern  cases.  No  doubt  an 
act  might  be  constructed  to  show  an  intent  to  punish  a 
wholly  innocent  person,  but  I  doubt  if  such  an  act  has 
been  passed.  We  have  heard  a  great  deal  about  men  8 
rea  ;  among  other  things  that  it  is  an  unfortunate  and 
misleading  phrase — of  not  much  practical  value,  not  only 
likely  to  mislead  but  absolutely  misleading.  One  thing  I 
think  clear  from  all  the  cases,  that  there  is  scarcely  one 
instance  wliere  any  judge  (except  perhaps  in  New  Bruns- 
wick when  there  was  a  division)  has  boldly  laid  down  the 
proposition  that  any  conviction  was  intended  where  there 
was  no  wrong  doing  of  some  sort  by  whatever  name — 
some  personal  neglect  or  default,  some  want  of  care  and 
vigilance,  where  the  object  of  the  Legislature  w^as  peremp- 
tory on  that  subject — some  guilty  knowledge  or  blame- 
worthy condition  of  mind  where  some  act  has  been  com- 
mitted or  neglected,  from  which  an  inference  may  be 
drawn  of  wrong  intent.  How  is  it  passible  to  unlawfully 
wound  another  without  some  one  or  more  of  the  charac- 
teristics above  suggested  from  which  intent  is  to  be 
infen-ed  ? 

The  contention  here  is  that  though  the  jury  have 
expressly  negatived  malicious  intent  and  though  the  accused 
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may  be  guilty  of  do  wrong-doing,  yet  he  must  suffer 
punishment.  In  every  case  relied  on  by  the  Crown  where 
conviction  is  said  to  be  supported  in  the  absence  of  the 
Tnens  rea  the  reason  given  for  the  conviction  was  wrong- 
doing. In  Prince's  code  (L.  R.  2.  C.  C.  R,  154),  where  the 
prisoner  was  charged  with  having  unlawfully  taken  a  girl 
under  the  age  of  sixteen  from  the  possession  of  the  father 
in  the  belief  and  with  reasonable  ground  for  belief  that  she 
was  over  sixteen,  Bramwell  Baron,  in  deciding  in  favor  of 
the  conviction,  refers  to  the  party  convicted  for  assaulting 
a  police  oflScer  in  the  execution  of  his  duty  without  know- 
ledge that  he  was  an  oflScer,  because  the  act  was  wrong  in 
itself.  He  refers  to  the  reasons  for  a  conviction  for  bur- 
glary where  the  accused  believed  it  was  past  six  o'clock 
when  he  entered,  and  for  the  reason  for  a  conviction 
for  housebreaking  in  the  absence  of  knowledge  that  the 
place  was  a  house.  In  both  cases  the  acts  were  wrong,  he 
says.  Also  in  the  case  of  libel  committed  under  the  belief 
that  the  occasion  was  privileged,  acquittal  was  out  of  the 
question  on  the  ground  that  there  was  no  merw  rea.  Why  ? 
Because  the  act  of  publicly  written  defamation  is  wrong 
where  there  is  no  lawful  cause.     The  learned  Baron  adds  : 

"  It  seems  to  me  impossible  to  say  where  a  person 
takes  a  girl  out  of  her  father's  possession,  not  knowing 
whether  she  is  or  is  not  sixteen,  that  he  is  not  guilty ;  and 
equally  impossible  where  he  believes,  but  erroneously,  that 
she  is  old  enough  to  do  a  wrong  act  with  safety." 

And  Denman,  J.,  gave  this  reason  for  holding  the  con- 
viction of  the  prisoner  good  : 

"  He  cannot  set  up  a  legal  defence  by  merely  proving 
that  he  thought  he  was  committing  a  ditferent  kind  of 
wrong  from  that  which  in  fact  he  was  committing." 

I  admit  that  this  looks  as  if  you  could  try  a  man  for 
one  thing  and  convict  him  of  another. 

The  authorities  collected  in  Warburto7i8  Criminal  Cases 
3rd  ed.,  p.  172,  show  that  if  it  would  have  been  no  in- 
fringement of  the  act  if  the  girl  had  left  the  father  volun- 
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tarily  and  without  the  accused  being  a  party  to  that  act, 
then,  even  though  there  would  be  immoral  conduct,  there 
could  be  no  conviction. 

In  K  V.  Bishop,  55  Q.  B.  D.,  259,  there  waa  an  indict- 
ment for  receiving  lunatics  into  an  unlicensed  and 
unregistered  house.  Defendant  •  was  convicted  by  the 
jury,  who  found,  however,  that  defendant  honestly  and  on 
reasonable  grounds  believed  that  her  patients  were  dot 
lunatics.  Field,  J.,  in  deciding  with  Coleridge,  C.  J.,  and 
Denman,  J.,  that  the  conviction  should  be  affirmed,  said  : 

"  If  it  were  necessary  to  decide  who  are  or  who  are 
not  lunatics  I  should  wish  to  consider,  but  it  is  not  the 
case.  The  object  of  the  act  was  to  place  the  keepers  of 
all  such   houses  under  a  competent  authority." 

Defendant  advertised  for  patients  suffering  from 
**  hysteria,  nervousness,  and  perverseness."  It  is  obvious 
the  culpability  here  was  in  undertaking  a  delicate  and 
responsible  duty,  for  which  accused  was  incompetent,  and 
it  was  this  which  led  to  a  violation  of  the  act  for  the  pro- 
tection of  lunatics  by  requiring  license  and  registry  of 
Lollies  where  these  lunatics  were  found. 

In  Sherras  v.  DeRutzen,  (1895)  1  Q.  B.,  918,  a  case  was 
titated  by  the  sessions  for  the  opinion  of  the  court  on  a 
conviction  for  having  "  unlawfully  supplied  liquor  to  a 
police  constable  on  duty  without  the  authority  of  a 
superior  officer."  The  custom  with  the  officers  was  when 
off  duty  to  appear  without  the  armlet.  On  this  ground  it 
was  taken  for  granted  by  accused  without  further  enquiry 
that  the  officer  was  not  on  duty.  The  contention  was  that 
the  prosecution  must  shew  knowledge  that  the  constable 
vras  on  duty,  or  an  intentional  abstention  from  ascertain- 
ing by  accused  whether  he  was  on  duty  or  not.  Wright, 
J.,  said : 

"  There  is  a  presumption  that  meTis  rea,  an  evil  inten- 
tion or  a  knowledge  of  the  wrongfulness  of  the  act,  is  an 
essential  ingredient  in  every  offence,  but  that  presumption 
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is  liable  to  be  displaced  either  by  the  words  of  the  statute 
creating  the  offence  or  by  the  subject  matter  with  which 
it  deals,  and  both  must  be  considered." 

Among  the  exceptions  he  cites  Prince  8  case,  and  then 
adds : 

"  Apart  from  isolated,  and  extreme  cases  of  this  kind 
the  principal  classes  of  cases  may  be  reduced  perhaps  to 
three." 

The  first  class  is  mentioned  by  Lush,  J.,  in  Daviea  w 
Harvey,  L.  R  9,  Q.  B.  433,  as  "  not  criminal  in  any  real 
sense,  but  are  acts  which,  in  the  public  interest,  are  pro- 
hibited under  a  penalty."  Revenue  Statutes  are  referred 
to  where  the  innocent  possession  of  liquorice  by  a  beer 
retailer  was  held  an  offence,  and  under  the  Adulteration 
Act,  as  to  the  innocent  possession  of  adulterated  tobacco, 
and  as  to  the  sales  of  adulterated  food,  and  in  this  connec- 
tion is  mentioned  the  Bishop  case,  55  Q.  B.  D.,  259. 

Another  class  referred  to  by  the  learned  judge  is  a 
public  nuisance,  and  then  he  says  : 

*'  Lastly,  there  may  be  cases  in  which,  although  the 
proceeding  is  criminal  in  form,  it  is  really  only  a  summary 
mode  of  enforcing  a  civil  right,"  where  the  unintentional 
trespass  in  pursuit  of  game  is  referred  to.  After  referring 
to  other  instances,  he  says  : 

"  But  except  in  such  cases  there  must  in  general  be 
guilty  knowledge  .  .  .  It  is  plain  that  if  guilty  know- 
ledge is  not  necessary  no  care  on  the  part  of  the  publican 
could  save  him  from  a  convictio.i  under  section  16,  sub- 
section 2,  &c." 

One  can  easily  understand  that  while  the  necessity  Is 
shown  to  be  great  to  take  stringent  measures  to  prevent 
the  poisoning  or  adulteration  of  -food  and  articles  in 
common  use,  the  Legislature  might  seem  to  be  severe  in 
their  enactments,  yet  at  the  same  time  is  it  not  rather 
more  reasonable  to  require  sufl53ieat  vigilance  on  the  part 
of  the  dealer  to  keep  the  material  for  fraudulent  u  e  out 
of  his  own  shop  altogether,  than  to  impose  upon  oflScers 
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insurmountable  labor  of  detection,  which,  after  all,  is  likely 
to  be  futile  ?  At  any  rate,  the  wrong--doing,  whether  it 
can  be  called  mens  rea  or  not,  stands  clearly  out  in  the 
eases — the  penalty  is  imposed  for  negligence  more  or  less 
culpable.  And  this  appears  to  me  to  be  a  philosophical 
and  logical  mode  of  treating  the  subject 

All  the  authorities  seem  to  agree  (and  I  fail  to  see  how 
it  could  be  otherwise)  **that  no  penal  consequences  are 
mcurred  where  there  has  been  no  personal  neglect  or 
default,  and  a  mens  rea  is  essential  to  an  offence  under  a 
penal  enactment,  unless  a  contrary  intention  appears  by 
express  language  or  necessary  inference."  See  Wai^bur- 
ton's  Leading  Cases  in  Criminal  Law,  p.  5,  and  the  cases 
there  cited,  as  well  as  the  notes,  pp.  1-8.  It  is  not,  of 
course,  contended  that  in  sec.  242  any  such  contrary 
intention  appears. 

No  proper  direction  to  the  jury  could  have  been  given, 
it  appears  to  me,  with  deference,  without  involving  some 
reference  to  this  impoi-tant  feature  of  the  case,  and  I  think 
the  jury  rendered  such  a  verdict  as  would  by  any  of  the 
eminent  judges  who  have  discussed  the  question  and 
decided  on  either  side,  have  been  regarded  as  a  verdict  of 
acquittal. 

TowNSHEND,  J. — The  questions  reserved  for  the  con- 
sideration of  the  court  were  two:  (1)  Were  my  instruc- 
tions in  law  correct ;  that  is  to  say,  was  it  necessary  to 
prove  more  than  that  the  prisoner  s  act  was  unlawful,  or 
inflicted  actual  bodily  harm  ?  (2)  Whether  or  not,  upon 
the  finding  of  a  jury,  a  verdict  of  acquittal  should  have 
been  entered  ?  With  my  consent,  at  the  argument,  the  first 
question  was  amended  by  striking  out  the  words,  "  that 
is  to  say,  was  it  necessary  to  prove  more  than  that  the 
prisoners  act  was  unlawful  and  inflicted  actual  bodily 
harm,"  to  enable  defendant  to  discuss  any  error  in  my 
charge  as  reported  up,  but  not  for  the  purpose  of  discussing 
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the  evidence  or  any  other  matter  than  the  two  specially 
mentioned.  If  the  instructions  in  point  of  law  were 
correct,  then  I  think  there  can  be  no  doubt  that  a  verdict 
of  acquittal  could  not,  and  should  not,  have  been  entered. 

The  verdict,  as  I  i^iderstand  it,  taken  with  the  instruc- 
tions given,  was,  in  effect,  this :  "  We  do  not  find  the  prisoner 
guilty  of  shooting  with  intent,  but  we  do  find  him  guilty 
of  pointing  a  loaded  gun,  knowing  it  to  have  been  loaded, 
and  firing  it  at  Hill,  and  wounding  him/*  The  essential 
necessary  to  convict  under  sec  241,  that  is  to  say,  the 
intent,  had  been  strictly  brought  to  their  notice,  and  they 
were  told  if  they  thought  he  had  not  that  malicious  intent, 
then  if  they  believed  the  accused  did  the  unlawful  act  of 
pointing  a  loaded  gun  at  Hill,  and  knew  that  it  was 
loaded,  and  discharged  it,  it  would  be  competent  for  them 
to  convict  the  prisoner  under  sec  242,  where  intent  was 
not  necessary  to  be  proved,  but  it  was  enough  that  he 
inflicted  the  injury  while  doing  an  unlawful  act — that  the 
proof  of  actual  malice  was  not  necessary.  The  expression 
"  actual  malice  "  used,  as  shewn  by  the  other  parts  of  the 
charge,  referred  to  the  "intent"  necessary  to  be  proved 
under  sec.  241. 

I  have  had  the  opportunity  of  perusing  the  very 
elaborate  opinion  of  my  brother,  Qraliam,  in  which  are 
collected  a  large  number  of  cases  bearing  on  the  subject 
I  would  have  thought  the  case  of  the  Queen  v.  Latimer y 
17  Q.  B.  D.,  359,  referred  to  in  his  judgment,  quite  suffi- 
cient to  clear  up  all  the  questions  before  us.  It  was  a 
strong  court  which  gave  the  decision,  and  there  is  nothing, 
so  far  as  I  can  see,  in  the  numerous  others  cited,  which 
throws  much  additional  light  on  the  matter.  My  learned 
brother,  if  I  may  be  permitted  to  say  so,  seems  to  have 
overlooked  the  fact  that  in  instructing  the  jury  as  to  what 
was  essential  to  convict  under  sec.  242,  they  were  told 
that  it  was  for  them  to  say  (1)  whether  the  accused 
knew  the  gun  was  loaded ;  (2)  whether  he  pointed  it  at 
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Hill.  If  they  found  these  facts  against  the  accused  then 
he  was  doing  an  unlawful  act  which  caused  the  wounding, 
and,  in  order  to  convict  him,  it  was  not  necessary 
to  prove  actual  malice — that  is  to  say,  the  wicked  intent 
of  shooting  at  Hill  for  the  purpose  of  wounding  him,  but 
it  was  enough  that  he  was  doing  an  unlawful  act,  in  the 
doing  of  which  he  inflicted  the  injury.  The  jury  answered 
this  by  finding  him  guilty,  which  necessarily  means  that 
they  believed  he  was  doing  the  unlawful  act  of  pointing  at 
Hill  a  loaded  gun,  and  they  added  "  without  malicious 
intent",  to  indicate  that  they  did  not  find  him  guilty 
under  sec.  241,  which  provides  for  shooting  with  "intent". 
The  jury  by  their  verdict  necessarily  say  the  accused 
pointed  a  loaded  gim  at  Hill  and  discharged  it,  thereby 
causing  the  wound,  and  the  doing  of  such  an  unlawful 
thing  includes  that  general  malice  understood  as  accom- 
panying an  unlawful  act.  The  expressions  of  all  the 
judges  are  so  clear  and  distinct  on  this  point  that  it  seems 
superfluous  to  (juote  passages  from  the  judgments. 
Bowen,  L.  J.  says  : 

"  It  is  quite  clear  that  the  act  was  done  with 
malice  in  his  mind.  I  used  the  word  malice  in 
the  common  law  sense  of  the  term,  viz :  a  person  is 
deemed  malicious  where  he  does  an  act  which  he  knows 
will    injure    either   the   person    or  property  of  another." 

This  was  said  when  the  jury  found  that  "  the  striking 
of  Ellen  Rolston  was  purely  accidental,  and  not  such  a 
consequence  of  the  *blow*  as  the  prisoner  ought  to  have 
expected,"  but  the  court  upheld  the  conviction  because  the 
pirisoner's  act  was  unlawful,  and  that  he  had  malice  in  the 
general  sense  in  his  mind.  This,  I  think,  ought  to  dispose 
of  the  diflSculty  suggested  of  there  being  no  inens  rea, 
"He  intended,"  says  Lord  Coleridge,  C.  J.,  "to  do  an 
unlawful  act,  and  in  the  course  of  doing  it  the  consequence 
was  that  some  one  was  injured."  These  words  briefly  sum 
up  the  whole  situation,  and,  in  my  view,  cover  the  case 
now  under  consideration. 
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Only  so  much  of  the  evidence  as  might  be  necessary 
to  enable  the  questions  reserved  to  be  understood  and 
discussed  has  been  included  in  the  reserved  case. 

It  is  but  just  to  remark  that  the  idea  of  self-defence 
was  not  in  any  manner  put  forward,  nor  was  there  the 
slightest  ground  for  such  a  defence  being  made.  The  fact 
that  prisoner's  counsel  did  not  ask  for  any  such  question 
to  be  reserved  is  sufficient  to  shew  this,  and  in  assenting 
to  any  amendment  of  the  case  reserved,  there  was  no 
intention  that  such  a  point  should  be  discussed  especially 
a.s  no  part  of  the  evidence  for  the  Crown  has  been  reported 
up.  My  learned  brother,  in  his  opinion,  says  :  "  If  the 
jury  made  a  finding  negativing  the  existence  of  malice 
(I  do  not  mean,  he  says,  ill-will  or  spite,  but  mahce  as 
lawyers  understand  it)  the  prisoner  would  stand-aquitted." 
With  all  deference,  I  submit  that  this  is  what  the  jury 
have  done  They  have  negatived  the  existence  of  ill-will 
or  spite,  which  would  have  been  necessary  to  con\ict 
under  sec.  241.  The  words  are,  "without  malicious  intent" 
The  "intent",  it  had  been  explained  to  them,  was  necessary 
to  constitute  an  offence  under  that  section,  and  unmistak- 
ably shows  their  intention  to  convict  imder  sec.  242,  where 
intent  was  not  necessary. 

I  think  it  hardly  necessary  to  cite  any  passage  more 
strong  in  support  of  the  view'I  have  expressed  above  than 
the  extract  from  ArchboldCs  Criminal  Pleading,  page  809, 
given  in  my  learned  brother's  judgment,  to  the  following 
effect : 

"  It  is,  however,  necessary  to  show  that  the  wounding 
was  malicious,  but  it  may  be  malicious  although  the 
prisoner  had  no  spite  or  ill  feeling  against  the  prosecutor, 
or  although  the  prisoner  did  not  even  intend  to  wound  the 
prosecutor.  It  seems  quite  sufficient  to  prove  the 
prisoner  8  intending  and  unlawfully  doing  the  act  which 
caused  the  wound,  although  he  did  the  act  merely  for  the 
purpose  of  frightening  the  prosecutor,  and  did  not  intend 
to  wound  him." 
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This  passage  seems,  in  all  respects,  to  fit  this  case,  and 
to  show  that  the  malice  necessary  is  included  in  the  unlaw- 
ful act  which  the  jury  in  this  case  have  so  distinctly  found. 

Graham,  E.  J. — By  the  consent  of  the  Crown,  and  of 
the  learned  judge  who  reserved  the  case,  and  who  was  also 
present  at  the  hearing,  the  case  was  there  amended  by 
striking  out  the  concluding  w^ords  of  the  second  question, 
namely,  the  restrictive  words,  "  that  is  to  say,  was  it 
necessary  to  prove  more  than  that  the  prisoner's  act  was 
unlawful,  and  inflicted  actual  bodily  harm." 

The  prisoner  was  indicted  on  an  indictment  having  one 
count  only,  charging  him  under  sec.  241  of  the  Criminal 
Code.     This  section  parenthetically  reads  thus  : 

"  Everyone  is  guilty  of  an  indictable  offence  and  liable 
to  imprisonment  for  life,  who,  with  intent  to  .  .  . 
disable  any  person  .  .  .  unlawfully  wounds  .  .  . 
any  person." 

The  next  section,  242,  provides  as  follows : 
"  Everyone  is  guilty  of  an  indictable  offence,  and  liable 
to  three  years  imprisonment,  who   unlawfully  wounds  or 
inflicts  any  ginevous  bodily  harm  upon  any  other  person, 
either  with  or  without  any  weapon  or  instrument." 

Referring  to  the  sections  of  the  code  just  quoted,  the 
words,  "and  maliciously"  occurred  after  the  word  "unlaw- 
fully" in  the  original  sections  from  which  these  were  taken. 
(See  2  R.  S.  C,  c.  162,  ss.  13  and  14)  but  they  are^ omitted 
in  the  code. 

The  same  observation  applies  to  other  sections  of  the 
code.     See  sections  107,  246,  247,  248,  250. 

The  idea  of  the  Commissioners  in  the  English  draft 
Code  has  been  adopted,  and  the  word  "  malice "  has 
disappeared  (I  am  told  with  one  inadvertent  excepti(m) 
from  the  criminal  Statutes  of  Canada.  In  a  great  number 
of  sections  under  the  title  "mischief"  it  has  been  replaced 
with  the  word  "wilfully",  with  a  definition  of  that  word. 
In  those  just  cited  it  is  simply  omitted. 
26 — K.  s.  R.  37. 
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In  my  opinion,  it  was  clear  that,  upon  an  indictment 
under  R.  S.  C,  c.  162,  S9.  13  and  14,  respectively,  (now 
sections  241  and  242)  if  thejury  made  a  finding  negativing 
the  existence  of  malice,  (I  do  not  mean  ill-will  or  spite, 
but  malice  as  lawyers  understand  it)  the  prisoner  would 
stand  acquitted.  Secondly,  I  think  that  whatever  the 
word  "maliciously"  stood  for  in  those  provisions  is  still  a 
necessary  ingredient  of  the  offence,  and  must  be  understood 
there  although  the  word  is  now  omitted  from  the  pro- 
visions. 

1.  To  prove  that,  upon  an  indictment  found  upon 
such  a  provision,  if  there  was  a  verdict  negativing  the 
existence  of  malice,  the  prisoner  must  be  acquitted,  I  cite 
Archhold'a  Criminal  Pleading,  page  809.  The  form  of 
indictment  on  this  page  is  framed  upon  the  English  section 
corresponding  to  R.  S.  C,  c.  162,  s.  14,  and  this  is  said 
about  it  under  the  title  "Evidence"  : 

"  The  Evidence  will  be  the  same  as  on  an  indictment 
framed  on  24  and  25  V.,  c,  100,  s.  18,  (corresponding  to 
our  R.  S.  C,  c.  162,  s.  13)  except  as  to  the  proof  of  the 
intent.  It  is,  however,  necessary  to  show  that  the  wound- 
ing was  malicious,  but  it  may  be  malicious,  although  the 
prisoner  had  no  spite  or  ill  feeling  against  the  prosecutor, 
and  although  the  prisoner  did  not  even  intend  to  wound 
the  prosecutor.  It  seems  quite  sufficient  to  prove  that  the 
prisoner  intentionally  and  unlawfully  did  the  €u;t  which 
caused  the  wound,  although  he  did  the  act  merely  for  the 
purpose  of  frightening  the  prosecutor  and  did  not  intend 
to  wound  him." 

For  that  the  author  cites  Queen  v.  Ward,  L.  R,  1  C. 
C.  R,  358,  which  is  helpful  on  both  points.  There,  as 
here,  the  indictment  was  framed  on  the  English  section 
corresponding  to  R.  S.  C,  c.  162  s.  13.  The  words  "and 
maliciously  "  were  included  in  that  section  and  also  in  that 
section  corresponding  to  s.  14,  but  they  were  not  expressly 
included  in  the  section,  14  &  15  V,  c.  19,  s.  5,  under 
which  the  prisoner  was  convicted.  That  section  was  as 
follows  : 

"  If,  upon  the  trial  of  any  indictment  for  any  felony, 
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except  murder  or  manslaughter,  where  the  indictment 
shall  allege  that  the  defendant  did  cut,  stab  or  wound  any 
person,  the  jury  shall  be  satisfied  that  the  defendant  is 
guilty  of  the  cutting,  stabbing  or  wounding,  charged  in 
such  indictment,  but  are  not  satisfied  that  the  defendant 
is  guilty  of  the  felony  charged  in  such  indictment,  there 
etc.,  the  jury  may  acquit  the  defendant  of  such  felony  and 
find  him  guilty  of  unlawfully  cutting,  stabbing  or  wounding, 
and  such  defendant  shall  be  liable  to  be  punished 
as  if  he  had  been  convicted  upon  an  indictment  for  the 
misdemeanor  of  cutting,  stabbing  or  wounding." 

The  prosecutor  and  prisoner  were  each  using  a  punt  in 
a  creek  for  the  purpose  of  shooting  wild  fowl.  When 
slewing  his  punt  round  to  return  home  the  prosecutor 
suddenly  heard  the  report  of  a  gun  and  found  himself  shot 
and  wounded  seriously.  The  prisoner,  at  a  distance  of 
twenty-five  yards,  had  fired  the  shot,  apparently  with  the 
intention  of  frightening  the  prosecutor,  but,  owing  to  the 
slewing  of  the  punt  at  the  moment,  he  received  some  of 
the  shot.  The  prisoner  rendered  him  help  and  assured 
him  that  the  injury  was  an  accidental  result  of  the  slewing 
of  the  punt.  There  were,  however,  no  birds  in  view,  and 
although  it  was  evening  the  punt  was  visible  fifty  yards 
away.  The  prisoner,  who  was  jealous  of  anyone  going 
there  to  shoot,  had  threatened  to  fire  at  birds  nothwith- 
standing  other  persons  might  be  between  him  and  them. 

The  learned  judge  reported,  in  effect,  that,  under  these 
circumstances,  it  seemed  to  be  more  probable  that  the 
prisoner  shot  his  gun  off  in  the  direction  of  the  boat  with 
the  intention  of  frightening  him,  and  so  deterring  him  from 
again  coming  there,  rather  than  that  he  shot  with  the 
intent  of  doing  bodily  harm.  While  he  left  the  question 
of  the  intent  charged  in  the  indictment  to  the  jury,  he 
directed  them  that,  if  they  took  the  more  favorable  view  of 
the  case,  they  should  find  the  prisoner  guilty  of  unlawfully 
wounding.  This  they  accordingly  did,  but,  thinking  it 
deserving  of  consideration  wjiether  a  wounding  occasioned 
by  an  act   without   any   actual    malice   or   intention    of 
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offering  violence  to  the  prosecutor  would  be  sufficient  to 
constitute  an  "unlawful  wounding ",  etc.,  he  reserved  a 
case.  The  case  was  argued  before  fifteen  judges.  Cock, 
burn,  C.  J.,  delivered  the  judgment : 

"  We  have  considered  this  case  and  we  all  agree  that,  in 
t^onstruing  s.  5,  of  14  &  15  V.,  c  19,  we  »ho"ld  read  th»t 
section  as  though  that  term  'malicious  had  been  intro- 
duced, and  that  it  is  an  essential  element  in  a  conviction 
under  that  section,  that  the  act,  which  caused  the  unlawful 
wounding,  should  have  been  done  maliciously  as  well  as 
unlawfully  With  respect  to  whether  the  facts  ol  the 
present  case,  as  stated,  amount  *«  P'"?^!?^  J»^^  •^«*=^: 
malice  or  not,  the  court  has  been  divided,  twelve  out  o 
fifteen  judges  being  of  opinion  that  there  was  proof  of 
malice.     The  conviction  must  therefore  be  aflirmed. 

1  refer  also  to  Roscoe's  Criminal  Evidence,  12th  ed, 
pp.  20  and  851,  to  show  the  author's  deductions  from  that 

case. 

As  authorities  on  these  provisions  of  the  Code,  to  show 
that  malice  is  an  essential  ingredient  of  the  offence,  I  refer 
also  to  Queen  v.  Martin,  8  Q.  B.  D.,  54,  Lord  Coleridge, 
C  J  and  Stephen,  J.,  at  page  58 ;  Queen  v.  Lahmr. 
17  Q  B  D,  359,  Bowen,  L.  J.,  at  page  362;  Qiieen  v. 
Clarence,  22  Q.  B.  D.,  23.  Wills,  J.,  at  page  36.  I  refer 
also  to  Queen  v.  Walsh,  1  Q.  B.  D..  23,  and  Alhn  v.  Flood, 
(1898),  A.  C.  1,  Wright  J.,  at  page  63. 

2  Then,  has  omitting  from  the  section  the  words 
"and  maliciously"  rendered  malice  an  unnecessary  ingredient 
of  the  offence  ?  As  I  have  already  said  said,  I  think  not 
What  was  expressed  in  the  old  provisions,  ex  majora 
cautela,  is  to  be  implied  in  the  present  provisions  of  the 
Code,  although  the  words  are  omitted.  They  were  msertwi 
in  the  former  provisions  to  show  that  a  malicious  mmd. 
the  mens  rea,  was  an  essential  ingredient  to  the  offence. 
They  are  omitted  now  because  it  is  sufficiently  clear  that 
in  such  a  provision  a  requirement  of  the  men^  rea  is  to  be 
implied.      In  two  cases,  R.  v.  Prince,  L.  R,  2  C.  C.  R,  154, 
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and  Reff,  v.  Tolson,  23  Q.  B.  D.,  168,  the  force  of  such 
words  in  statutes  as  "maliciously",  "wilfully",  and  "know- 
ingly", is  shown.  They  are  respectively  used  to  indicate 
that  there  must  be  in  such  instances  m^.ns  rea,  perhaps  in 
different  degrees.  Further,  that  in  some  statutes,  although 
not  inserted,  they  will  be  read  into  them;  in  others  they 
will  not.  In  the  latter  case  some  such  word  "knowingly" 
or  "wilfully"  was  read  into  the  statute;  in  the  former  one 
the  majority  of  the  judges  refused  to  do  so.  There  are 
•portions  of  the  opinion  of  Brett,  J.,  which,  although  a 
dissenting  one,  are  assented  to  by  the  other  judges.  At 
L.  R.,  2  C.  C.  R,  p.  161,  he  says : 

"  'Wilfully'  is  more  generally  applied  where  the  pro- 
hibited acts  are  in  their  natural  consequences  not  necessarily 
or  very  probably  noxious  to  the  public  interest  or  to 
individuals.  So  that  an  evil  mind  is  not  the  natural 
inference  or  consequence  to  be  drawn  from  the  doing  of 
the  acta.  The  presence  of  the  word  requires  somewhat 
more  evidence  on  the  part  of  the  prosecution  to  make  out 
a  prima  facie  case  than  evidence  that  the  prisoner  did 
the  prohibited  acts.  So,  as  to  the  word  'maliciously*,  it 
is  used  where  the  prohibited  acts  may  or  may  not  be  such 
as  in  themselves  import  j>riTna  facie  a  malicious  mind.  In 
the  same  way  the  word  'knowing*  is  used  where  the 
noxious  character  of  the  prohibited  act  depends  upon  a 
knowledge  in  the  prisoner's  mind  of  the  noxious  effect, 
other  than  the  mere  knowledge  that  he  is  doing  the  act. 
The  presence  of  the  word  calls  for  more  evidence  on  the 
part  of  the  prosecutor.** 

In  the  Qu^n  v.  Tolson,  23  Q.  B.  D.,  168,  where  the 
Latin  maxim  under  consideration  is  fully  dealt  with,  and 
the  word  "knowingly**  was  read  into  the  statute,  Stephen, 
J.,  at  page  187,  says  : 

"  The  principle  involved  appears  to  me,  when  fully 
considered,  to  amount  to  no  more  than  this.  The  full 
definition  of  every  crime  contains  expressly,  or  by  implica- 
tion a  proposition  as  to  a  state  of  mind.  Therefore,  if  the 
mental  element  of  any  conduct  alleged  to  be  a  crime  is 
proved  to  have  been  absent  in  any  given  case,  the  crime 
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80  defined  is  not  committed ;  or  again,  if  a  crime  is  fully 
defined,  nothing  amounts  to  that  crime  which  does  not 
satisfy  that  definition.  Crimes  are  in  the  present  day 
much  more  accurately  defined  by  statute,  or  otherwise, 
than  they  formerly  were  The  mental  element  of  most 
crimes  is  marked  by  one  of  the  words,  'maliciously', 
'fraudulently',  'negligently',  or  'knowingly',  but  it  is  the 
general,  I  might,  I  think,  say  invariable,  practice  of  the 
Legislature  to  leave  unexpressed  some  of  the  mental 
elements  of  crime.  In  all  cases  whatever,  competent  age, 
sanity,  and  some  degree  of  freedom  from  some  kinds  of 
coercion,  are  assumed  to  be  essential  to  criminality,  but  I 
do  not  believe  they  are  ever  introduced  into  any  statute  by 
which  any  particular  crime  is  defined.  The  meaning  of 
the  words,  'malice',  'negligence',  and  'fraud',  in  relation 
to  particular  crimes,  had  been  ascertained  by  numerous 
cases.  'Malice'  means  one  thing  in  relation  to  murder, 
another  in  relation  to  the  Malicious  Mischief  Act,  and  a 
third  in  relation  to  libel,  and  so  of  fraud  and  negligence. 
"  With  regard  to  knowledge  of  fact,  the  law,  perhaps, 
is  not  quite  so  clear,  but  it  may,  I  think,  be  maintained 
that,  in  every  case,  knowledge  of  fact  is  to  some  extent  an 
element  of  criminality  as  much  as  competent  age  and 
sanity."      .      .  ''  Levetts  case,  1  Hale,    174,   decides 

that  a  man  who,  making  a  thrust  with  a  sword  at  a  place 
where,  upon  reasonable  grounds,  he  supposed  a  burglar  to 
be,  killed  a  person  who  was  not  a  burglar,  was  held  not  to 
be  a  felon,  though  he  might  be  (it  was  not  decided  that  he 
was)  guilty  of  killing  iier  inforhiniamy  or  possibly  se 
defendendo,  which  there  involved  certain  forfeitures.  In 
other  words,  he  was  in  the  same  situation,  as  far  as 
regarded  tbe  homicide,  as  if  he  had  killed  a  burglar." 
"  I  think  it  may  be  laid  down  in  a  general  rule 
that  an  alleged  offender  is  deemed  to  have  acted  under 
that  state  of  facts,  which  he  in  good  faith  and  on  reasonable 
grounds  believed  to  exist  when  he  did  the  act  alleged  to 
be  an  offence." 

Later  he  says : 

"  Of  course,  it  would  be  competent  for  the  Legislature  to 
define  a  crime  in  such  a  way  as  to  make  the  existence  of 
any  state  of  mind  immaterial.  The  question  is  solely 
whether  it  has  actually  done  so  in  thi^  case." 
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Then  he  explains  Reg.  v.  Prince, 

Wills,  J.,  at  page  172,  says : 

"  Although  prima  facie,  and  as  a  general  rule,  there 
must  be  a  mind  at  fault  before  there  can  be  a  crime,  it  is 
not  an  inflexible  rule,  and  a  statute  may  relate  to  such  a 
subject  matter,  and  may  be  so  framed,  as  to  make  an  act 
criminal  whether  there  has  been  any  intention  to  break 
the  law,  or  otherwise  to  do  wrong,  or  not." 

After  referring  to  instances  of  municipal  by-laws,  where 
the  provision  must  be  construed  as  imposing  the  penalty 
when  the  act  is  done,  no  matter  how  innocently,  he  says  : 

"  Whether  an  enactment  is  to  be  construed  in  this 
sense,  or  with  the  qualification  ordinarily  imported  into  the 
construction  of  criminal  statutes,  that  there  must  be  a 
guitly  mind,  must,  I  think,  depend  on  the  subject  matter  of 
the  enactment,  and  the  various  circumstances  that  may 
make  the  one  construction  or  the  other  reasonable  or 
unreasonable." 

Then  he  refers  to  a  number  of  cases  upon  statutes  in 
language  somewhat  similar  or  near  the  words,  where  one 
construction  or  the  other  was  adopted.     He  proceeds  : 

"  If  identical  language  may  thus  be  legitimately  con- 
strued in  two  oppOv«iite  senses,  and  is  sometimes  held  to 
imply  that  there  is  and  sometimes  that  there  is  not  an 
offence  jvhen  the  guilty  mind  is  absent,  it  is  obvious  that 
assistance  must  be  sought  aliunde,  and  that  all  circum- 
stances must  be  taken  into  consideration  which  tend  to 
show  that  the  one  construction  or  the  other  is  reasonable, 
and  amongst  such  circumstances  it  is  impossible  to  discard 
the  consequences.     .      .  But  I  have,  I  think,  abun- 

dantly shown  that  there  is  nothing  in  the  mere  form  of 
words  used  in  the  enactment  now^  under  consideration  to 
prevent  the  application  of  what  is  certainly  the  normal 
rule  of  construction  in  the  case  of  a  statute  constituting  an 
offence  entailing  severe  and  degrading  punishments.  If 
the  words  are  not  conclusive  in  tliemselves,  the  reasonable- 
ness or  otherwise  of  the  construction  contended  for  has 
always  been  recognized  as  a  matter  fairly  to  be  taken 
into  account*" 
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Referring  to  Reg,  v.  Prince,  he  says,  in  conclusion : 

**The  considerations  relied  upon  in  that  case  are 
wanting  in  the  present  case,  whilst,  it  seems  to  me,  those 
which  point  to  the  application  of  the  principle  underlying 
a  vast  area  of  criminal  ena<5tnient,  that  there  can  be  no 
crime  without  a  tainted  mind,  preponderate  greatly  over 
any  that  point  to  its  exclusion." 

Cave,  J.,  at  p.  181,  says  : 

"  At  common  law  an  honest  and  reasonable  belief  in  the 
existence  of  circumstances,  which,  if  true,  would  make  the 
act  for  which  the  prisoner  is  indicted  an  innocent  act,  has 
always  been  held  to  be  a  good  defence.  This  doctrine  is 
embodied  in  the  somewhat  uncouth  maxim,  actus  noii 
facit  reum  nisi  mens  sit  rea." 

He  gives  some  illustrations  and  adds  : 

"So  far  as  I  am  aware  it  has  never  been  suggested  that 
these  exceptions  do  not  apply  in  the  case  of  statutory 
offences  unless  they  are  excluded  expressly  or  by  necessary 
implication.  In  Regina  v.  Prince,  in  which  the  principle 
of  mistake  underwent  much  discussion,  it  was  not  suggested 
by  any  of  the  judges  thai  the  exception  of  honest  and 
reasonable  mistake  was  not  applicable  to  all  offences, 
whether  existing  at  common  law  or  created  by  statute.'* 

In  the  Bank  of  New  South  Wales  v.  Piper,  (1897), 
A.  C.  p.,  383,  a  case  of  malicious  prosecution,  there  was 
discussed,  first,  a  provision  making  it  an  offence  to  sell  wool 
under  lien  "with  a  view  to  defraud".  Then  a  provision 
making  it  an  offence  to  sell  stock  under  lien,  but,  apparently, 
the  expression  "with  a  view  to  defraud"  was  not  carried 
forward  into  the  latter  definition.  That  is  to  say,  a 
specific  or  particular  intent  was  expressly  necessary  in 
one  case  and  not  in  the  other.  The  Judicial  Committee 
said  : 

"  It  was  strongly  urged  by  the  respondent  s  counsel 
that,  in  order  to  the  constitution  of  a  crime,  whether 
common  law  or  statutory,  there  must  be  "inens  rea  on  the 
part  of  the  accused,  and  that  he  may  avoid  such  conviction, 
by  showing  that  such  7nens  did  not  exist.  That  is  a 
proposition  which  their  lordships  do  not  desire  to  dispute, 
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but  the  i{ue8tion  is  whether  a  particular  intent  is  made  an 
element  of  the  statutory  crime,  and,  when  that  is  not  the 
case,  whether  there  was  an  absence  of  Dieiis  reii,  are  ques- 
tions entirely  different  and  depend  upon  different  con- 
siderations. In  cases  where  the  statute  requires  a  motive 
to  be  proved,  as  an  essential  element  of  the  crime,  the  pro- 
secution must  fail  if  it  is  not  proved.  On  the  other  hand 
the  absence  of  mens  rea  really  consists  in  an  honest  and 
reasonable  belief  entertained  by  the  accused  of  the  exist- 
ence of  facts  which,  if  true,  would  make  the  act  charged 
against  him  innocent."  ..."  The  circumstances  of 
the  present  case  are  far  from  indicating  that  there  was  no 
meyia  rea  on  the  part  of  the  respondent." 

And  then  it  is  stated  that  he  was  presumed  to  know 
the  provision,  and  that  he  knew  that  he  had  not  the  writ- 
ten consent  of  the  mortgagee  to  make  the  sale  and  this 
was  held  "  sufficient  to  constitute  what  is  known  in  law 
as  mev8  rea"  That  is,  it  was  held  that  the  specific  or 
particular  intent  to  defraud  was  immaterial  under  the 
second  provision.  The  Crown  would  not  be  required  to 
prove  it  and  it  was  useless  for  the  accused  to  show  that 
he  had  not  that  intent,  but  that  there  muf^t  be  the  exist- 
ence of  a  mens  rea  and  this  was  shown.  But  suppose  it 
had  been  negatived  by  evidence,  could  the  evidence  have 
been  ruled  out  ?  Or  suppose  its  existence  had  been 
negatived  by  a  jury  ? 

In  Sherras  v.  DeRiitzen,  (1895),  1  Q.  B.  918,  appioved 
in  the  case  just  cited,  the  word  "knowingly"  was  read 
into  a  statutory  provision,  although  its  absence  was  in 
sharp  contrast  with  definitions  of  other  offences  in  the 
same  section,  in  which  the  word  "  knowingly "  was 
expressly  included.     Wright,  J.,  said  : 

"  There  is  a  presumption  that  mens  rea,  an  evil  inten- 
tion or  a  knowledge  of  the  wrongfulness  of  the  act,  is  an 
essential  ingredient  to  every  offence,  but  tliat  presumption 
is  liable  to  be  displaced  either  by  the  words  of  the  statute 
creating  the  offence  or  by  the  subject  matter  with  wliich 
it  deals,  and  both  must  be  considered," 


Digitized  by 


Google 


410  THE   NOVA   SCOTIA  REPORTS,   1905. 

He  then  deals  with  exceptional  cases  not  applicable  to 
this  provision,  and  says  : 

"  But  except  in  such  cases  as  these  there  must  in 
general  be  guilty  knowledge  on  the  part  of  the  defendant 
or  of  some  one  whom  he  has  put  in  his  place  to  act  for 
him,  generally  or  in  the  matter,  in  order  to  constitute  an 
offence." 

In  Hardcastle  on  Statutes,  p.  463,  after  referring  to 
these  cases,  it  is  said  : 

"  Upon  the  principles  thus  laid  down  there  s^enis  to 
be  a  general  judicial  agreement,  and  the  whole  difficulty 
arises  on  their  application  to  particular  definitions  of 
offences,  ?'.  e.,  in  deciding  whether  the  statute  prohibits 
absolutely  the  act  defined  as  constituting  an  offence  or 
whether  the  prohibition  is  to  be  read  with  the  common 
law  qualification,  the  application  must  in  every  case 
turn  on  the  wording  of  the  particular  enactment,  or,  in 
case  of  ambiguity,  upon  the  governing  intention  of  the  act 
in  which  it  is  contained  or  the  set  of  acts  relating  to  the 
subject  matter.  ...  It  will  be  found  that  by  using 
the  words  *  wilfully  and  maliciously  *  or  by  specifying 
some  special  intent  as  an  element  of  particular  crimes, 
knowledge  of  fact  is  implicitly  made  part  of  the  statutory 
definition  of  most  modern  definitions  of  crimes  ;  but  there 
are  some  enactments  of  which  this  cannot  be  said." 

I  also  wish  to  quote  a  passage  from  Steplien'a  Commen- 
taries, cited  by  Lord  Esher  in  Rsgina  v.  Prince,  L  R. 
2  C.  C.  R.,  at  p.  164,  as  to  the  Common  Law  : 

"  And  as  a  vicious  will  without  a  vicious  act  is  no 
crime,  so  on  the  other  hand  an  unwarrantable  act  without 
a  vicious  will  is  no  crime  at  all.  .  .  .  Now  then  are 
there  cases  in  which  the  will  does  not  join  with  the  act  / 
1.  Where  there  is  a  defect  of  understanding,  &c.  2. 
Where  there  is  understanding  and  will  sufficient  residing 
in  the  party,  but  not  called  forth  and  exerted  at  the  time 
of  action  done,  which  is  the  case  of  all  ofiences  committed 
by  chance  or  ignorance."  "  Ignorance  or  mistake  is  an- 
other defect  of  will  "  when  a  man  intending  to  do  a  lawful 
act  does  that  which  is  unlawful." 
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I  think  that  the  reasons  for  reading  the  woi^  "  mali- 
ciously "  into  the  sections  241  and  242,  notwithstanding 
the  Legislature  omitted  them,  have  been  established  by  the 
authorities  which  I  have  cited.  This  is  the  ordinary 
statutory  crime  against  the  public.  Extreme  cases  were 
freely  used  in  the  cases  cited.  An  extreme  case  .  may  be 
put  here.  A  person  knowing  a  burglar  is  in  his  house  fires 
a  pistol  and  wounds  a  member  of  his  family  unexpectedly 
Tushing  into  a  dark  room.  Surely  this  statute  did  not 
intend  to  destroy  the  common  law  defence  just  referred  to- 
01  course,  I  think  that  it  has  expressly  reserved  it  in 
section  7  of  the  Code ;  ixnd  that,  irrespective  of  that  pro- 
vision, it  was  never  intended  to  eliminate  the  element  of 
malice  formerly  essential  to  the  offence  of  unlawful  wound- 
ing. The  case  of  Regina  v.  Wardy  1  C.  C.  R.,  358,  is,  I 
think,  in  point  to  show  that  the  word  "  maliciously  "  may 
be  read  into  a  statute  providing  for  a  case  of  wounding, 
but  which  only  contains  the  qualifying  word  "  unlawfully.*' 
In  the  book  of  the  learned  Chief  Justice  of  Canada, 
Taschereaits  Criminal  Code,  at  p.  237,  this  note  will  be 
found  imder  section  242  of  the  Code :  "  The  repealed 
clause  contained  the  words  '  and  maliciously."  Then  after 
giving  a  form  of  indictment,  of  course,  following  the  wOi-ds 
of  the  statute,  he  continues  :  "  The  act  must  have  been 
done  *  maliciously.* " 

3.  Then  I  wish  to  make  the  further  point  that  *  malice' 
in  these  cases  is  a  question  of  fact  for  the  jury ;  not  a 
question  of  law.  Of  course,  if  it  were  the  latt?:,  the  jury's 
finding  would  be  irrelevant.  The  subject  of  "  malice " 
may  not  be*  mentioned  to  the  jury  in  the  majority  of  cases 
because  its.  existence  is  not  in  question.  The  inference  of 
"  malice  "  from  the  nature  of  the  act  is  seldom  met  by  any 
evidence  which  rebuts  it.-  There  may  be  a  case  near  the 
line  as  Reg.  v.  Ward,  where  three  of  the  twelve  judges 
thought  there  was  no  proof  of  malice.  Then  it  is  men- 
tioned and  discussed.     And  if  the  jury  at  the   trial  had 
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only  found  that  there  was  no  malice  in  that  case,  that 
surely  would  have  ended  the  conviction,  notwithstanding 
that  the  other  nine  judges  afterwards  decided  that  there 
was  evidence  of  malice.  The  inference  of  "  malice  "  from 
the  nature  of  the  act  may  be  rebutted  and  the  prinuifacU 
proof  or  presumption  of  fact  is  then  displaced.  This  is 
clear  from  a  passage  already  cited  from  Bank  of  New 
South  Wales  v.  Piper  to  the  effect  that  the  accused  may 
avoid  a  conviction  by  showing  that  the  mens  rea  did  not 
exist.  In  Reg.  v.  Tolson,  Hawkins,  J.,  at  p.  194,  cites 
with  approval  the  following  passage  from  Brett,  J.,  in  Reg. 
V.  Prince,  which  he  thought  was  aaiuiesced  in  by  the 
other  judges  in  that  case  : 

''  It  would  seem  that  there  must  be  proof  to  satisfy  a 
jury  ultimately  that  there  was  a  criminal  mind  or  mens 
rea  in  every  offence  really  charged  as  a  crime.'*  .     • 

'In  some  cases  the  proof  of  the  committal  of  the  acts  may 
prinui  facie,  either  by  reason  of  their  own  nature  or  by 
reason  of  the  form  of  the  statute,  import  the  proof  of  the 
m^ns  rea.  But,  even  in  those  cases,  it  is  open  to  the 
prisoner  to  rebut  the  pri^na  facie  evidence,  so  that  if,  in  the 
end,  the  jury  are  satisfied  that  there  was  no  criminal  mind 
or  mens  rea,  there  cannot  be  a  conviction  in  England  for 
that  which  is  by  the  law  considered  to  be  a  crime." 

It  does  not  seem  necessary  to  add  that  the  proposition 
that,  without  further  proof,  malice  may  be  inferred  from 
the  nature  of  an  act,  it  being  an  unlawful  act,  is  not 
disputed,  and  does  not  appear  to  me  to  affect  the  question. 
In  the  majority  of  cases,  as  I  have  just  said,  that  is  all  the 
proof  there  is.  Wounding  the  man  in  the  punt  was  an 
unlawful  act.  Wounding  the  supposed  burglar  was  an 
unlawful  act,  and  prima  facie  (without  further  proof) 
malicious,  but  this  is  all  subject  to  be  displaced  by  evidence 
that  there  was  no  malicious  intent.  It  was  purely  an 
accident. 

4.  Having  endeavored  to  establish  the  preliminary 
proposition  that  this  finding  of  the  jury  ''without  malicious 
intent"  was  responsive  to  the  issues  involved,  and  material 
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to  those  issues,  I  have  to  consider  the  main  question. 
There  are  two  points  and  they  are  distinct.  One  is  the 
question  of  the  verdict  being  uncertain  or  arnounling  to  a 
verdict  of  acquittal.  The  other  is  a  question  of  misdirec- 
tion at  the  trial  on  matters  of  law.  Answering  the  latter 
question  effectively  does  not  dispose  of  the  former.  The 
verdict,  or  rather  tl.e  entry  thereof,  was  not  amended 
either  by  the  jury  or  by  the  judge  afterwards.  In  Newton 
V.  Harland,  1  M.  &  G.,  958,  Bosanquet,  J.,  said  : 

"  Any  party  who  conceives  that  he  has  a  ground  to 
complain  of  the  manner  in  w^hich  a  verdict  is  entered, 
must  apply  to  the  judge  w^ho  has  tried  the  cause.  The 
court  never  interferes  unless  the  matter  is  referred  to  them 
by  the  judge." 

There  was  no  such  application  on  the  part  of  the  Crown. 
The  verdict  was  accepted  and  recorded  as  found.  It  was 
not  distributed  or  applied  in  the  manner  now  suggested. 
Nor  does  it  come  before  us  as  if  the  learned  judge  had 
done  so,  and  reserved  a  case  as  to  whether  he  c  )uld  do  so. 
He  simply  asks  whether  a  verdict  of  acquittal  should  have 
been  entered.  If  we  had  the  writ  of  error,  now  abolished 
by  the  code,  and  the  officer  of  the  court  had  to  prepare 
the  record  (Che  code  contemplates  a  record  still)  he  would, 
after  setting  forth  the  indictment  and  the  plea,  etc.,  the 
impanelling  of  the  jurors,  and  so  on,  then  have  set  out 
the  verdict,  thu.s,  "  And  now,  etc.,  the  jurors  aforesaid 
impanelled,  etc.,  to  try  the  issues  so  joined  as  aforesaid, 

upon  their  oaths,  say,  that  Alfred  Slauglienwhite  is  " , 

he  turns  to  the  indictment  and  the  entry  of  the  verdict, 
and  I  submit  that  he  could  only  set  out — "guilty  of  the 
premises  on  him  above  charged  in  the  indictment,  "without 
malicious  intent  in  the  manner  and  form,"  etc.  He  has  no 
entry  of  anything  else.  And  suppose  the  writ  of  error 
then  comes  into  a  Court  of  Error.  As  I  understand  the 
old  practice,  the  evidence  and  the  summing  up  to  the  jury 
would  not,  in  such  a  case,  be  incorporated  into  the  record, 
or  returned  with  the  writ  of  error.     Mellish  v.  Richardson, 
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1  CI.  &  F.,  236.  The  question  in  the  court  above  would 
be,  looking  at  the  record,  the  indictment  and  the  verdict 
as  set  forth,  whether  the  additional  words  in  question 
"without  malicious  intent"  would  be  rejected  as  surplusage 
or  whether  they  make  the  verdict  uncertain,  or  amount  to 
an  acquittal.  By  the  present  practice,  instead  of  the  writ 
of  error  there  is  a  reserved  case,  and  inasmuch  as  there  is 
question  of  misdirection  the  learned  judge  has  reported 
the  effect  of  the  evidence  and  of  the  summing  up.  Now  it 
is  contended  that  with  these  before  us  we  can  deal  with 
the  record  of  the  verdict,  and  by  reference  to  the  evidence 
and  the  summing  up  conjecture  as  to  what  the  jury  meant, 
and  in  effect  amend  that  verdict.  As  it  stands,  it  is  a  ver- 
dict that  is  uncertain  or  amounts  to  a  verdict  of  acquittal, 
under  both  sections,  241  and  242.  In  Reg,  v.  Haley,  3 
N.  S.  R.,  (Thompson)  331,  where,  on  an  indictment  for 
murder  the  jury  returned  a  verdict  in  the  following  words: 

"  Guilty  of  murder  with  a  recommendation  for  mercy, 
as  there  is  no  evidence  to  show  malice  aforethought  and 
premeditation." 

Held,  it  was,  too  ambiguous  and  uncertain  to  allow  the 
court  to  pronounce  any  judgment  on  it.  . 

In  Rex  V.  Simons,  Sayers  Reports,  34,  the  defendant 
was  charged  with  privily  and  unlawfully  conveying  into 
the  pocket  of  Ashley  three  ducats,  with  a  malicious  and 
wicked  intent  falsely  to  accuse  Ashly  of  having  robbed 
him  of  the  ducats.  The  judge  directed  the  jury  "that 
they  could  not  find  him,  the  defenoant,  guilty  of  the  fact 
without  finding  him  guilty  of  the  intent,  and  they  must 
either  find  him  guilty  of  both  or  acquit  him."  A  verdict 
of  guilty  was  entered  but  it  appeared  on  the  affidavits  of 
the  jurors  that  there  was  a  mistake  in  taking  and  entering 
the  verdict;  that  when  they  rendered  the  verdict  one  of 
the  jurors  called  out  "no  intent"  "no  intent",  but  that 
there  was  a  noise  in  court  and  they  did  not  hear  what  the 
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learned   judge   said  when  they   mentioned  the   difficulty 
they  were  under.     Lee,  C.  J.,  said  : 

"  It  is  very  clear  ....  that  the  jurors  did 
not  mean  to  find  the  defendant  guilty  of  the  intent,  and  if 
they  did  not,  they  ought,  pursuant  to  the  direction  of  the 
judge,  to  have  acquitted  him." 

Dennison,  J. : 

"  If  the  verdict  had  been  taken  as  the  jurors  intended 
to  give  it,  viz.,  guilty  of  the  fact,  but  without  any  evil 
intention,  it  would  have  been  an  incomplete  verdict,  and 
consequently  no  judgment  could  have  been  given  upon  it.*^ 

In  my  opinion,  the  additional  words  of  the  jury  cannot 
be  treated  as  surplusage  and  rejected.  In  Stepfiena  v. 
Barrett,  1  Mason,  170,  Story,  J.,  said  : 

"  If.  for  instance,  the  jury  find  the  point  in  issue,  and 
also  another  matter  out  of  the  issue,  the  latter  finding  is 
void  and  may  be  rejected  as  surplusage,  but  it  is  otherwise 
if  the  matter  so  found  be  contained  in  the  issue,  for  then, 
if  it  be  material  and  contradictory  it  cannot  be  rejected  as 
surplusage.  So  if  the  point  on  which  the  verdict  is  given 
be  so  uncertain  that  it  cannot  be  clearly  ascertained  whether 
the  jury  meant  to  find  the  issue  or  not,  it  cannot  be  helped 
by  intendment,  and  a  fortiori  if  it  be  repugnant  to  other 
facts  expresslj^  found." 

And  he  cites  Com.  Dig.  Pleader,  ss.  18,  28,  2  and  23, 
and  in  Patterson  v.  The  United  States,  2  Wheaton,  225, 
Washington,  J.,  said  : 

"  It  is  true  that  if  the  jury  finds  the  issue  and  some- 
thing more,  the  latter  part  of  the  finding  will  be  regarded 
as  surplusage  ;  but  this  rule  does  not  apply  to  a  ca^e  where 
the  facts  found  in  the  verdict  are  substantially  variant 
from  those  which  are  in  issue." 

In  an  English  case,  the  additional  words  were  not> 
material  to  the  issue,  and  the  judge  there  and  then 
rejected  them  as  surplusage,  and  reserved  a  case  as  to 
whether  he  did  right  or  not.  I  refer  to  Reg.  v.  Sparrow, 
Bells  Crown  Causes,  298.  There  the  jury  found  a  verdict 
of  "guilty  of  an  aggravated  assault  without  premeditation. 
It  was  done  under  the  influence  of  passion."     The  recorder 
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thereupon  directed  a  verdict  of  guilty  upon  the  couut  in 
question  to  be  entered.  Hill,  J.,  during  the  argument, 
«aid  to  counsel :  "  You  make  no  distinction  between  'pre- 
meditation '  and  *  intention,'  "  between  intentionally  doing 
an  unlawful  act  and  to  causelessly  doing  it."  In  the 
judgment  Erie,  C.  J.,  says  :  "  We  .  .  think  this  assault 
was  intentional  in  the  understanding  of  the  law,  though 
committed  without  premeditation  and  under  the  influence 
of  passion."  The  words  of  the  jury  were  rejected  by  the 
Recorder  as  surplusage,  because  premeditation  was  not  an 
essential  ingredient  of  the  offence.  In  Reg,  v.  Gray,  17 
Cox,  Cr.  Cases,  299,  there  was  an  indictment  for  obtaining 
food  and  money  by  means  of  false  pretence,  the  pretence 
alleged  being  that  the  prisoner  was  a  bank  clerk  and 
received  his  salary  once'  a  fortnight.  The  jury  found  the 
following  verdict :  "  Guilty  of  obtaining  food  and  money 
under  false  pretences.  But  whether  there  was  any  intent 
to  defraud,  the  jury  considered  there  is  not  sufficient 
evidence,  and  tlierefore  strongly  recommend  the  prisoner 
to  mercy."  The  Recorder,  before  whom  the  trial  took 
place,  accepted  the  verdict  as  being  a  .verdict  of  guilty. 
Denman,  J.,  in  the  Court  above,  said  : 

"  He  (counsel)  says  that  practically  it  (the  addition) 
was  not  part  of  the  verdict,  but  was  merely  the  reason  for 
the  recommendation  to  mercy.  But  I  think  it  was  part 
of  the  verdict,  and  it  seems  to  me  it  is  impossible  to  reject 
it.  If  then  it  is  part  of  the  verdict  it  is  clear  that  it  must 
be  taken  as  negativing  one  of  the  most  material  allegations 
contained  in  the  indictment,  namely,  the  intent  to  defraud. 
This  being  so,  it  appears  to  me  impossible  to  make  out  that 
this  is  a  verdict  of  guilty.  Looked  at  as  a  whole,  it  seems 
to  me  that  the  jury  shrank  from  holding  that -there  was 
any  intent  to  defraud,  and  I  am,  therefore,  of  opinion  that 
this  conviction  should  be  quashed." 

Then  as  to  curing  the  verdict  by  reference  to  the 
evidence  and  summing  up,  it  is  sought  to  turn  the  verdict 
into  this :  "  Not  guilty  as  charged  in  the  indictment,  but 
guilty  of  the  offence  defined  in   the   242   section  of  the 
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Code/*  And  if  the  jury  in  language  however  untechnical 
had  expressed  themselves  so  that  from  the  proper  data  in 
his  notes  it  could  be  clearly  inferred  they  meant  that  and 
nothing  else,  I  do  not  doubt  but  that  the  trial  judge  might 
have  had  the  verdict  so  entered  and  recorded.  Introducing 
the  evidence  and  summing  up  really  increases  the  difficulty 
of  t  .6  Crown.  They  bring  clearly  to  light  an  ambiguity 
which  perhaps  logically  ought  to  be  anticipated  without 
them.  "  Guilty  "  presumptively  means  guilty  of  the  crime 
charged  in  the  indictment.  No  one  would  hesitate  to 
make  that  entry.  But  the  summing  up  discloses  that  a 
leaser  offence,  namely,  one  under  section  242  was  submitted 
to  the  jury  as  an  alternative.  Now  of  which  offence  was 
this  defendant  found  guilty  ?  Guilty  of  what  without 
malicious  intent  ?  The  defendant  ought  to  know  under 
which  section  he  was  convicted  and  sentenced.  And  also 
if  it  was  under  section  242,  he  ought  to  know  whether  it 
wa«  held  that  malice  was  not  an  essential  ingredient  of 
that  offence. 

If  by  chance  a  new  trial,  say  for  misdirecl  ion,  was  now 
granted  could  the  defendant  be  tried  again  for  the  greater 
offence,  the  one  charged  in  the  indictment,  or  was  he  really 
acquitted  upon  that  charge  ?  It  is  clear  that  if  a  jury 
returns  a  verdict  of  guilty  on  one  or  more  counts  or  parts 
of  an  indictment,  ignoring  the  others,  an  acquittal  will  be 
entered  in  respect  to  the  counts  or  parts  ignored.  Or 
where,  under  section  713  of  the  Code,  the  offence  mentioned 
in  the  indictment  includes  a  lesser  offence,  and  the  jury 
think  that,  although  the  accused  is  not  guilty  of  the  offence 
charged,  but  is  guilty  of  such  lesser  offence,  then,  if  they 
expressly  find  him  guilty  of  the  lesser  offence,  ignoring  the 
offence  charged,  the  entry  would,  no  doubt,  be  an  acquittal 
in  respect  to  the  offence  charged.  But  to  have  this  effect 
they  must  express  in  words  certain  that  they  find  him 
guilty  of  the  lesser  offence.  It  would  never  do  to  have  it 
possible  to  say  he  was  convicted  of  either  one  or  the  other. 
27 — X.  s.  B.  37. 
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And  I  wish  further  to  emphasize  what  is  obvious,  namely, 
that,  in  the  case  of  such  lesser  offence  being  found  against 
him,  the  jury  cannot   express   themselves   in   the  usual 
formula  "  Guilty."     They  must  use  words  which  identify 
the  offence  they  intend  to  convict  him  of  with  certainty. 
Now  using  the  words  "Guilty  without  malicious  intent" 
does  not  without  more,  point  to  the  offence  detinwl  in 
section  242.     The  words  "  witliout  malicious  intent"  are 
as  I  have  endeavored  to  show,  common  to  both  sections,  and 
do  not  identify  either  one.     The  verdict  is  ambiguous  as 
to  that.     We  are  not  asked  to  look  at  a  note  of  what  the 
jury  actually  said  when  they  delivered  the  verdict  but  the 
tenor  of   the  evidence  and   summing  up.     And  from  data 
there  to  be  found  this  construction  is  to  be  adopted  and  a 
correction  made,  and  although  the  entry  or  record  of  the 
verdict  conforms  to  the  verdict  given  by  the  jury  it  is  to 
•  be  in  effect  amended  now.     The  ambiguity  shown  to  exist 
by  the  production  of  the  summary  of  the  evidence  and 
summing  up,    we    are  asked  to  remove  by  forcible  con- 
struction and  a  resort  to  mere  conjecture.     I  do  not  say 
that  reference  may  not  be  made  to  the  notes  of  his  sum- 
ming up  by  a  trial  judge  who  is  applied   to  amend  the 
entry  of  the  verdict  when  those  notes  are  made  at  the  time, 
but  the  summing  up  in  this  case  does  not  point' to  one 
offence  more  than  to  the  other.     It  left  the  jury  absolutely 
free  to  convict  of  either,  and  therefore  is  not  helpful.    It 
leaves  the  matter  at  large.     If  the  judge  had  said  :  "You 
cannot  convict  of  one  offence,  but  there  is  much  evidence 
in  support  of  the  other  offence.     I  submit  that  to  you,' 
and  the  jury    had    brought    in    a  verdict   susceptible  of 
embracing  either,  the  summing  up  might  be  of  assisUnce. 
All  that  this  summing  up  shows  is   that  there  was  an 
alternative  indifferently  submitted,  and  that  does  not  help 
anyone  to  say  which  offence  the  jury  meant.     Besides  nm 
prias  jiMdges  will  not  forget  that  the  jury  are  often  dis- 
posed to  respond   to  the  loud   hammering  of  counsel  as 


Digitized  by 


Google 


r 


THE   KING  V.   ALFilftD  SLA UGHEN WHITE.  419 

much  as  to  the  faint  tapping  of  a  judge  closely  watched 
by  a  stenographer.  It  is  often  there  that  they  pick  up 
the  legal  slang.  But  when  a  jury  retires  after  hearing 
from  both  sources,  expression  X  and  expression  Y,  and 
they  come  back  and  use  expression  Y,  what  is  there  to 
enable  a  logician  to  infer  that  they  meant  to  use  expres- 
sion X.  In  my  opinion,  where  the  record  of  the  verdict 
corresponds  to  the  verdict  actually  given,  there  cannot  be 
a  variation  or  correction  of  it  in  a  matter  of  substance  by 
reference  to  the  jucjge's  notes  and  summing  up.  Also  that 
this  reference  discloses  an  ambiguity  which  prevents  an 
amendment.  I  pass  by  the  fact  that  this  is  a  criminal 
case.  In  Morgan  v.  Morris,  3  McQueen  House  of  Lords 
Cases,  823,  the  House  of  Lords  had  decided  in  a  Scotch 
case  that  the  verdict  of  the  jury  was  uncertain  inasmuch 
as  it  did  not  show  that  the  pursuer  had  failed  in  proving 
both  of  the  issues  or  only  in  proving  one  of  them.  The 
Court  below  then,  instead  of  retrying  the  case,  attempted 
to  amend  the  verdict,  so  as  to  render  it  unambiguous,  and 
there  was  another  appeal  to  the  House  of  Lords.  The 
Lord  Chancellor,  first  speaking  of  the  practice  in  England 
said  : 

"  There  is  no  inherent  power  in  the  Courts  in  this 
country  to  amend  the  verdict  of  a  jury,  although  it  must 
be  competent  to  any  Court  to  correct  an  erroneous  entry 
of  a  verdict  arismg  from  the  mistake  or  misprision  of  a 
clerk.  The  power  of  amending  a  verdict,  or  to  speak  more 
correctly,  of  amending  the  postea,  which  is  the  record  of 
the  verdict,  is  not  a  power  possessed  by  the  Courts  or  the 
judges  of  this  country  by  common  law,  but  is  given  to  them 
by  statutes,  many  of  them  of  a  very  early  date."  .     . 

"  It  was  explained  to  your  Lordships  very  clearly  upon 
the  former  occasion  that  it  might  mean  anyone  of  several 
different  things  and  that  it  was  impossible  to  do  more  thaa 
conjecture  what  was  intended  by  the  jury.  I  apprehend 
that  the  judges  in  this  country  would  have  no  power  to 
amend  a  verdict  of  this  ambiguous  and  uncertain  character, 
entered  precisely  as  h  was  delivered  by  the  jury.  The 
proper  course  would  have  been  at  the  trial  for  the  judge 
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to  refuse  to  receive  it  and  to  send  the  jury  back  with 
directions  to  find  specifically  one  way  or  other  upon  the 
issues.  If  such  a  verdict  has  been  received  per  incuriam 
the  only  remedy  would  have  been  for  the  Court  to  grant 
a  new  trial." 

He  quotes  with  approval  a  Scotch  author  who  says : 
"  But  in  the  case  of  a  verdict  which  is  ambiguous  or 
inconsistent  its  efiect  is  to  be  derived,  and  only  to  be  derived 
from  the  terms  in  which  it  is  to  be  expressed.'  .  .  . 
'  If  the  Court  is  of  opinion  that  it  is  ambiguous,  then  the 
ambiguity,  imperfection  or  inconsistency  cannot  be 
remedied  by  the  Court  changing  the  expression  of  the 
verdict,  as  in  that  case  the  Court  would  encroach  upon  the 
province  of  the  jury.' " 

And  Lord  Cranworth  said  : 

"  It  is  only  natural  and  reasonable  to  suppose  that  if 
the  jury  returned  their  verdict  rightly  and  the  clerk 
entered  it  incorrectly,  the  Court  would  have  the  power  to 
correct  that  which  had  been  erroneously  entered.  But 
that  is  not  what  the  Court  of  Session  proceeded  to  do  in 
this  case.  They  have  proceeded  not  to  correct  the  entry 
of  the  verdict  ..."  but,  starting  from  the  proposi- 
tion that  the  jury  had  found  the  verdict  in  the  precise 
terms  in  which  it  is  entered,  the  learned  judges  have  pro- 
ceeded to  consider  from  the  notes  of  the  learned  judge 
who  heard  the  case  what  it  is  that  they  think  the  jury 
must  have  meant.  Now  that  is  taking  upon  themselves 
to  do  something  which  no  Court  can  possibly  have  the 
power  to  do,  at  least  no  Court  administering  justice  by 
means  of  trial  by  jury,  for  it  makes  the  verdict  the  verdict 
of  the  Court,  and  not  the  verdict  of  the  jury." 

Part  of  the  extract  from  Story,  J.,  just  quoted  is  also 
in  point. 

The  summing  up  is  not  to  be  followed  for  the  purpose 
of  varying.  In  Spencer  v.  Goter,  1  H.  Bl.  78,  the  judge 
directed  the  jury  to  find  for  the  plaintiff  on  all  the  counts 
but  one,  there  being  no  evidence  in  support  of  it.  But 
they  found  a  general  verdict  for  the  plaintiff.  The  Court 
held  that  they  could  not  alter  a  verdict  unless  it  clearly 
appeared  on  the  face  of  it  that  the  alteration  would  be 
agreeable  to  the  intention  of  the  jury  ;  and  that  the  proper 
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remedy  in  this  case  was  a  new  trial.  The  care  with  which 
the  con8tructi<m  of  a  verdict  in  a  criminal  case  is  treated 
will  be  seen  in  the  case  of  Rex  v  Woodfall,  5  Burr,  2661. 
It  was  a  criminal  information  for  a  libel  signed  "  Junius," 
and  the  jury  found  the  defendant  "  guilty  of  the  printing 
and  publishing  only."  The  officer  entered  up  the  verdict 
literally  p.  2667.  The  defendant  obtained  a  rule  nisi  to 
stay  entry  of  judgment  upon  the  verdict  and  the  Crown 
a  cross  rule  to  show  why  it  should  not  be  entered  accord- 
ing to  the  legal  import  of  the  finding.  Lord  Mansfield 
said,  p.  2667  : 

"  There  is  no  ground  from  anything  which  passed  to 
explain  the  sense  of  the  jury  so  that  the  officer  might  have 
entered  a  general  verdict.  No  argument  can  be  urged  for 
omitting  the  word  'only*  which  does  not  prove  that  it  can 
have  no  effect  though  inserted.  And  therefore  it  is  a 
question  of  law  upon  the  face  of  the  verdict "... 
"  Taking  then  the  law  (p.  2668)  to  be  according  to  this 
direction  the  question  is  whether  any  meaning  can  be  put 
on  the  word  *  only  *  as  it  stands  upon  the  record  which 
will  affect  the  verdict.  If  they  meant  to  say  that  they 
did  not  find  it  a  libel,  or  did  not  find  the  epithets,  or  did 
not  find  any  express  malicious  intent,  it  would  not  affect 
the  verdict." 

(This,  of  course,  was  a  libel  case.  See  2  Bishop  Cr. 
Procedure  section  761  note)  : 

"  Because  none  of  these  things  were  to  be  proved  or 
found  either  way.  If  by ''only'  they  meant  to  say  that 
they  did  not  find  the  meaning  put  upon  the  paper  by  the 
information  they  should  have  acquitted  him.  If  they  had 
expressed  this  to  be  their  meaning  the  verdict  would  have 
been  inconsistent  and  repugnant.  For  they  ought  not  to 
find  the  defendant  guilty  unless  they  find  the  meaning 
put  upon  the  paper  by  the  information.  And  judgment 
of  acquittal  ought  to  have  been  entered  up.  If  they  had 
expressed  their  meaning  in  any  of  the  other  ways  the 
verdict  would  not  have  been  affected  and  judgment  ought 
to  be  entered  upon  it.  It  is  impossible  to  say  with  cer- 
tainty what  the  jury  really  did  mean.  Probably  they 
had  different  meanings.  If  they  could  possibly  mean  that 
which  if  expressed  would  acquit  the  defendant  he  ought 
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not  to  be  coqcluded  by  this  verdict.  It  is  possible  some 
of  them  might  mean  not  to  find  the  whole  sense  and 
explanation  put  upon  the  paper  by  the  inuendoes  in  the 
information.  If  a  doubt  arises  from  an  ambiguous  and 
unusual  word  in  the  verdict,  the  court  ought  to  lean  in 
favor  of  the  venire  de  novo" 

In  order  to  remove  the  ambiguity  occasioned  by  the 
words  "  without  malicious  intent  '*  being  responsive  to  a 
charge  upon  either  section  241  or  242,  because  the  words 
"  and  maliciously  "  were  formerly  in  both  sections,  and  are 
as  I  have  endeavored   to  show,  to  be  still  read  in   boCh 
sections,  it  is  contended   that  the  jury  by  those  words 
meant  only  to  negative  the  particular  intent,  namely  the 
intent  to  disable  contained  in  section  241,  because,  in  the 
summing  up,  the  learned  judge  had  told  the  jury  that  if 
they  thought  the  accused  had  no  such  intent  they  might 
convict  him  of  the  lesser  offence  defined  in  section  242,  and 
that  this  finding  was  responsive  to  that  statement    Kow 
there  is  a  great  difference  between  the  particular  intent, 
viz.,  the  intent  to  disable,  which  is  specified  under  section 
241,  and  a  malicious  intent.     And    in  that  section  as  it 
formerly  existed  there  was  included  not  only  the  particular 
intent  but  it  was  required  that  there  should  also  be  the 
malicious  intent,  and  there  must  be  evidence  of  both.    To 
restrict  these  words  used  by  the  jury  to  that  particular 
intent,  which  may  or  may  not  be  a  malicious  intent,  is  to 
cut  down  the  expression.     But  these  words  are  also  respon- 
sive to  another  passage  in  the  summing  up,  namely  dealing 
with  section  242,  under  which  the  learned  judge  had  just 
instructed  them  that  they  could  convict  him  of  the  lesser 
offence  of   unlawfully  wounding  Hill,   fie   says  that  "  it 
was  not  necessary  to  constitute  ths  offence  to  prove  actual 
malice.     It  was  enough  that  the  act  was  unlawful."    And 
it  may  have  been  in  response  to  that  statement  of  the  law 
that  the  jury  made  the  finding  as  if  they  had  said  "Guilty 
under  section  242,  there  being  no  malicious  intent  and  none 
being  nece6sar>  under  that  section  according  to  the  judge's 
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instructions/'  or,  omitting  the  paraphrase,  "  Guilty  of 
unlawful  wounding  without  malicious  intent."  One  thing 
is  certain,  that  if  they  meant  to  negative  the  existence  of 
malice  under  either  section  they  have  hit  upon  a  very 
accurate  expression.  The  words  "without  malicious  intent" 
are  unambiguous  words  and  the  rules  of  construction 
require  that  unambiguous  words  are  not  to  be  departed 
from  merely  because  they  lead  to  consequences  which  one 
might  consider  unreasonable.  I  think  above  all  things 
that  this  cannot  be  done,  viz.,  to  construe  or  cut  down  the 
language  of  a  verdict  by  reference  to  the  weight  of  the 
evidence  and  one's  notion  of  what  the  jury  ought  to  have 
found.  It  may  be  an  entirely  wrong  finding  on  the  facts 
in  the  case,  but  juries  do  make  wrong  findings  often  enough. 
I  gather  from  the  report  of  the  learned  judge  in  reference 
to  the  evidence  that  the  defence  urged  must  have  been 
that  in  the  affray  attended  with  the  throwing  of  stones 
the  prisoner  used  the  gun  in  self-defence,  to  frighten  the 
assailant,  and  the  wounding  was  unintentional.  I  admit 
that  the  evidence  that  the  wounding  was  not  malicious 
was  very  weak,  weaker  a  great  deal  than  it  was  in  the 
c&se  of  Reg  v.  Ward,  the  "  punt  case." 

I  extract  from  the  report  of  the  Judge  : 

"  The  defendant's  son,  who  lives  with  his  father,  swore 
that  he  saw  from  the  window  of  his  fatlier  s  house  Hill  and 
his  son  coming  along  the  road  on  the  team,  and  that  Hill 
jumped  off  the  load  and  began  assaulting  his  father ;  that 
the  stone-throwing  commenced  shortly  afterwards ;  that 
the  gun  was  kept  loaded  with  powder  in  the  house  where 
they  lived  to  be  discharged  by  any  of  them  for  the  purpose 
of  scaring  away  birds  from  the  prisoner  s  grain  field  ;  that 
he  (the  prisoner's  son)  had  loaded  the  gun  with  duck  shot 
unknown  to  his  father  a  few  days  before  the  occurrence 
for  the  purpose  of  shooting  loons  and  wild  ducks  on  a 
neighboring  lake  ;  that  when  the  prisoner  called  for  the 
gun,  he  (the  prisoner)  had  said  in  the  witness's  hearing 
that  it  was  for  the  purpose  of  scaring  Hill  away ;  that  the 
prisoner  after  he  picked  up  the  gun  and  while  discharging 
it,  held  it  standing  up  near  the  caps  of  his  knees  towards 
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the  ground  at  full  arm's  length  and  did  not  level  it  at  Hill, 
but  pointed  it  at  an  angle  past  him  in  the  direction  of 
Hill's  feet ;  and  that  the  gun  was  down  in  the  field  along- 
side of  Slaughenwhite  fully  ten  minutes  before  it  was 
used." 

But  we  are  not  to  look  at  this  evidence  as  if  the  appli- 
cation was  for  a  new  trial,  because  it  was  against  the 
weight  of  evidence ;  we  are  only  construing  a  verdict.  I 
think  the  Court  would  not  feel  safe  if  there  was  a  verdict 
of  acquittal  and  an  appeal  by  the  Crown  in  directing  a 
new  trial.  Rex  v.  Phinney,  (2)  7  Can.  Cr.  Cases,  280. 
Can  one  safely  say  that  there  is  absolutely'  no  evidence  to 
rebut  the  prima  facie  evidence  of  malice  afibrded  by  reason 
of  the  nature  of  the  act  ?  This  court  resorted  to  no  such 
expedient  in  the  case  of  Reg  v.  Haley,  (supra).  Even 
where  a  jury  finds  unreasonably  their  functions  must  be 
respected  in  construing  the  verdict.  I  refer  to  a  case 
already  cited  of  Reg  v.  Gray,  17  Cox  C.  C„  at  page  302, 
Lord  Coleridge,  C.  J. 

If  the  jury  accepted  the  evidence  given  by  the  son  on 
behalf  of  the  defendant  there  was  more  to  sustain  the 
theory  that  the  wounding  was  unintentional  than  that 
there  was  no  intent  to  disable  considering  that  a  gun  and 
duck  shot  were  used.  And  logically,  from  the  data  in  the 
summary  of  the  evidence,  the  jury  were  not  negativing  the 
intent  to  disable,  but  the  malicious  intent  essential  under 
either  section.  I  protest  against  varying  a  verdict,  and 
upon  such  uncertain  materials,  either  by  a  trial  judge  after 
the  jury  is  discharged  or  by  the  Court. 

5.  From  the  view  I  have  taken  of  the  case  it  is  not 
necessary  for  me  to  pass  an  opinion  upon  the  point  as  to 
whether  there  was  what  constituted  misdirection  or  not  as 
to  the  offence  under  section  242.  First,  in  the  statement 
"  that  it  was  not  necesdary  to  constitute  this  offence  to 
prove  actual  malice.  It  was  enough  that  it  was  unlaw- 
ful." As  an  abstract  proposition  of  law,  if  the  learned 
judge  meant  by  "  actual  malice,"  malice  in  a  legal  sense, 
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the  premises  used,  in  my  opiniou,  lead  to  a  conclusion  differ- 
ent from  that  proposition.  Neither  is  it  necessary  for  me 
to  refer  to  the  assumption  that  pointing  and  firing  a  gun 
is  in  all  cases  unlawful. 

In  my  opinion  the  conviction  must  be  quashed. 

Meagher,  J., — The  accused  was  tried  upon  an  indict- 
ment founded  on  section  241  of  the  Code,  which  charged 
him  with  shooting  at  one  Hill  with  a  loaded  gun  with 
intent  to  disable  him,  and  that  he  did  thereby  unlawfully 
wound  him. 

The  report  of  the  learned  judge,  in  the  reserved  case, 
is  as  follows : 

(The  report  is  set  out  in  full  supra.) 

There  are  therefore  but  two  questions  before  us; 
namely,  those  stated  by  the  learned  trial  judge. 

I  pass  by,  as  not  involved  in  the  case  reserved,  the 
sufficiency  of  the  evidence,  and  whether  the  defendant  had 
a  lawful  excuse  for  doing  what  he  did.  These  have  not 
been  reserved  and  we  therefore  have  no  right  or  power  to 
deal  with  the  case  from  either  of  the  standpoints  which 
these  questions,  if  presented,  would  invite. 

I  did  not  understand  that  any  amendment  was  "allowed 
at  the  hearing.  I  thought  the  application  was  abandoned 
as  soon  as  objection  was  raised  by  me  to  its  being  granted, 
and  to  our  power  to  grant  it.  Moreover,  if  I  had  supposed 
it  was  allowed,  I  should  have  declined  to  hear  the  argument 
until  all  the  evidence  was  before  us,  so  that  we  could  see 
whether  there  was  any  reason  for  the  contention  that  the 
prisoner's  act  was  in  necessary  self-defence,  or  that  he  had 
some  other  valid  excuse  for  his  otherwise  unlawful  con- 
duct. We  clearly  have  not  the  material  before  us  to 
enable  us  to  deal  fully  with  that  branch  of  the  case. 

The  evidence  reported  by  the  learned  judge  shows  that 
a  quarrel  arose  between  the  prosecutor  and  the  accused 
and  angry  words,  and  hostile  acts,  were  exchanged.  Dur- 
ing the  quarrel  the  accused  sent  to  his  house,  near  by,  for 
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his  gUH  and,  before  the  quarrel  was  over,  he  pointed  it  at 
the  prosecutor  and  fired  and  thereby  wounded  him. 

The  question  of  the  defendant's  intent  in  firing  the  gan 
at  Hill  was  put  to  the  jury,  who  were  instructed  that  if 
they  thought  he  fired  with  the  intent  alleged,  viz.,  to  dis- 
able Hill,  they  were  at  liberty  to  convict  him  of  the  charge 
in  the  indictment.  But  if  they  thought  he  had  no  intent 
to  disable  Hill,  still  they  could  convict  him,  under  section 
242,  of  unlawful  wounding,  and  that,  in  order  to  constitute 
that  offence,  it  was  not  necessary  to  prove  actual  malice. 
The  view  thus  expressed  is  to  my  mind  supported  by 
Bank  of  New  South  Wales  v.  P'qnr,  viz.  that  this  was  a 
question  for  the  judge. 

The  law  regards  a  person  as  acting  maliciously  when 
he  does  an  act  which  he  knows  will  injure,  or  is  likely  to 
injure,  either  the  person  or  property  of  another.  The 
pointing  of  the  gun,  a  deadly  weapon,  at  Hill,  and  firing 
it,  was  clearly  an  unlawful  act,  and  nothing  more  was 
necessary  under  242  to  constitute  the  offence  except  the 
fact  that  Hill  was  thereby  wounded,  a  fact  clearly  provecl. 

The  jury  were,  as  I  have  already  said,  instructed  that, 
in  pointing  and  firing  the  gun  at  Hill,  he  did  an  unlawful 
act.  No  objection  has  been  taken  to  that  statement  and 
it  must  be  assumed  the  evidence  warranted  its  use  by  the 
learned  judge.  The  accused  was  therefore  shown  to  be 
actuated  by  general  malice  and  nothing  more  was  needed 
in  that  respect. 

The  fact  too  that  the  prosecutor  and  the  accused  were 
quarreling  at  the  time  and  that  the  accused  sent  for  the 
gun,  which  he  pointed  at  Hill  and  fired  during  the  alter- 
cation, was  in  itself  quite  enough  to  afford  ground  for  the 
inference  that  the  accused's  motive  in  all  this  was  an  evil 
one.  I  only  refer  to  this  as  material  in  answer  to  the 
argument  that  there  was  an  absence  of  Ttiena  rea  on  the 
part  of  the  accused. 

I  am  not  for  amending  the  verdict.  I  do  not  feel  there 
is  any  occasion  to  do  so.     Neither  am  I  seeking  to  cure 
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^oy  supposed  defect  in  it  by  reference  to  the  charge.  I 
do  no  more  than  read  the  verdict  in  the  light  of  the 
charge  so  as  to  enable  me  to  discover  its  import,  and  in 
doing  that  I  submit  I  am  entitled  to  impute  to  t)ie  jury 
Die  possession  of  ordinary  intelligence,  and  therefore  that 
they  gave  a  verdict  which  was  not  a  nonsensical  one,  and 
further  that  they  appreciated  and  applied  the  very  simple, 
plain  instructions  they  received  to  the  evidence  given  in 
their  hearing. 

The  verdict  was,  "  We  find  him  guilty ;  but  without 
malicious  intent."  The  latter  words  were  used  by  the  jurj' 
to  show  they  did  not  find  him  guilty  under  the  indictment, 
but  outside  of  it  and  therefore  under  section  242.  They 
had  but  two  questions  before  them,  viz.,  (1),  was  he  guilty 
under  the  indictment  which  required  a  malicious  intent 
towards  Hill,  the  intent  to  disable  him,  or,  (2),  was  he 
guilty  of  the  unlawful  act  of  firing  the  gun  at  and  wound- 
ing Hill  ?  The  finding  of  the  absence  of  an  intent  to  dis- 
able Hill  clearly  meant  an  acquittal  under  the  indictment 
which  was  under  section  241.  We  have  then  to  regard 
the  finding  in  the  light  of  the  only  other  question  they 
were  trjnng.  The  jury  found  him  guilty.  That  of  course 
did  not  refer  to  the  indictment ;  their  language  "  but  with- 
out malicious  intent  "  proves  that.  In  this  view  llie  word 
'*  guilty  "  can,  I  submit,  with  complete  fairness  bo  applied 
to  the  remaining  question  they  were  rcquiro^^l  by  the 
instructions  to  pass  upon.  By  excluding  tho  malicious 
intent  from  the  offence  of  which  they  found  him  guilty 
they  prevented  the  application  of  the  word  "guilty"  to 
the  indictment,  while,  by  its  use  in  connection  with  the 
other  question,  they  declared  they  found  him  guilty  of 
firing  the  gun  at  Hill  and  wounding  him  ;  and,  in  order  to 
emphasize  that  aspect,  they  say  it  was  done  without  mali- 
cious intent;  that  is,  without  the  intent  to  disable  him 
alleged  in  the  indictment.  If  by  their  verdict  the  jury 
meant  to  exclude  the  general  malice  necessary  to  constitute, 
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and  involved  in  the  doing  of,  an  unlawful  act,  they  would 
have  rendered  a  verdict  of  not  guilty  in  the  whole  case 
There  was,  I  take  it,  no  dispute  as  to  the  fact  of  pointing 
and  firing  the  gun  at  Hill.  I  cannot  agree  that  the  use  of 
the  words,  "  but  without  malicious  intent,"  was  intended 
by  the  jury  to  neutralise  their  jSnding  of  guilt ;  nor  am  I 
able  so  to  regard  them.  On  the  other  hand  I  cannot  con- 
clude that  they  were  used  in  disregard  of  the  directions 
they  received  and  were  intended  to  express  the  jury's 
opinion  that  what  the  prisoner  did  was  not  an  unlawful  act. 

They  were  instructed,  and,  in  my  opinion  correctly* 
that  malice  was  not  a  necessary  element  under  section  242. 
They  had  already  been  told  that  an  intent  on  the  part  of 
the  accused  to  disable  Hill  must  exist  before  they  could 
convict  him  upon  the  indictment ;  and  this  was  followed 
by  the  direction  that,  under  the  other  aspect,  to  which 
their  attention  was  called,  it  was  sufficient,  so  far  as  malice 
was  concerned,  if  the  act  which  the  accused  did  was  unlaw- 
ful and  produced  the  wounding  complained  of.  I  am 
unable  to  conceive  any  particular  in  which  these  instruc- 
tions could  properly  be  changed. 

The  distinction  between  sections  241  and  242,  arising 
from  the  language  employed  in  each,  is  obvious  to  me  at 
least. 

The  first  enacts  that  "everyone  is  guilty  of  an  indictable 
offence  .      .     who  with  intent  to  maim,   disfigure,  or 

disable,  any  person  .      unlawfully  by  any  means, 

wounds,  &c.,"  while  the  second  provides  that  "everyone  is 
guilty  of  an  indictable  offence  .  ,  .  who  unlawfully 
wounds  .  any  other  person."     The  first  imposes 

the  obligation  of  showing  an  intent  to  disable,  &c.,  before 
there  can  be  a  conviction  ;  but  there  is  no  reference  to  any 
intent  in  the  second  section  ;  it  is  enough  if  the  act  is  done 
unlawfully.  It  is  the  quality  of  the  act  done,  if  such  a 
term  is  permissible,  I  mean  in  the  sense  of  its  being  an 
unlawful  act,  which  is  material,  and  not  any  intent  towards 
the  party  injured  by  the  act. 


Digitized  by 


Google 


THE    KING   V.    ALFRED   SLAUGHEN WHITE.  429 

I  cannot  avoid  the  conclusion  that  if  you  read  the 
word  •*  maliciously,"  which  Parlian  ent  appears  to  have 
deliberately  left  out  of  section  242,  into  it ;  or  if  you 
construe  it  as  requiring  proof  of  some  intent,  other  than 
that  incident  to  the  doing  of  an  unlawful  act,  there  never 
can  be  a  conviction  for  unlawful  wounding  where  a  party 
fires  at  one  person  and  wounds  a  different  one.  In  Regina 
v.  Latimer  the  prosecutor  was  accidentally  struck,  the 
blow  having  been  aimed  at  another.  The  direction  appears 
to  me,  as  I  have  already  said,  to  have  been  correct  as  well 
as  full  enough,  assuming  that  the  latter  phase  is  properly 
before  us.  Particular  malice,  that  is  malice  towards  Hill, 
was  certainly  not  necessary  under  section  242.  General 
malice  was  necessary  however,  and  the  doing  of  an  unlaw- 
ful act  implied  general  malice  ;  and  such  in  effect,  if  not  in 
terms,  was  the  instruction  given  on  this  point. 

The  conclusion  seems  to  me  irresistible  that  one  who 
is  engaged  in  doing  an  unlawful  act,  an  act  expressly  pro- 
hibited by  the  Statute,  (and  pointing  a  gun  at  another 
whether  loaded  or  unloaded  is  prohibited)  shows  sufficient 
meTis  rea  to  warrant  his  conviction  without  further  or 
other  proof  of  malice ;  and  especially  so  where  the  gun  so 
pointed  is  fired  and  causes  a  wounding.  What  honest 
belief,  I  may  ask  with  confidence,  could  the  accused  have 
had  that,  in  pointing  and  firing  the  gun  at  Hill,  he  was 
doing  an  innocent,  a  lawful  act ;  or  one  not  likely  to  injure 
Hill  or  someone  else  ? 

Archbold  (21st  ed.)  page  767  says :  "  The  defendant 
may  be  convicted  of  unlawfully  wounding,  and  punished 
under  this  section  upon  an  indictment  charging  a  felonious 
wounding,  where  the  prosecutor  fails  in  proving  the  feloni- 
ous intent."  This  language,  it  seems  to  me,  points  clearly 
to  the  distinction,  as  re;jjards  the  proof,  under  the  sections 
before  us,  which  I  endeavor  to  make.  The  author  was 
dealing  with  the  sections  of  the  English  Statute  on  the 
same  subject,  and  in  which,  at  that  time,  the  word  ''  mali- 
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ciously  '*  as  well  as  the  word  "  unlawfully  "  was  present 
Later  on,  in  the  same  page,  he  uses  language  quite  in  point 
here»  and  to  which  reference  may  be  usefully  made.  See 
also  the  observations  of  Lord  Coleridge,  C.  J.,  and  of 
Stephen,  J.  in  the  Qiueen  v.  Martin  (1881)  8  Q,  B.  D.,  58. 
In  the  Queen  v,  Latimer  (1886)  17  Q.  B.  D.  361,  to  which 
I  before  referred,  Lord  Coleridge,  C.  J.  said  : 

"  It  is  common  knowledge  that  a  man  who  has  an 
unlawful  and  malicious  intent  against  another,  and,  in 
attempting  to  carry  it  out,  injures  a  third  person,  is  gailty 
of  what  the  law  deems  malice  against  the  person  injured, 
because  the  offender  is  doing  an  unlawful  act  and  has  that 
which  the  judges  call  general  malice  and  that  is  enough/' 

The  reasoning  of  Lord  Coleridge,  later  on  in  the  same 
case,  when  pointing  out  the  distinction  between  the  sections 
there,  is  applicable  in  respect  to  the  difference  between 
sections  241  and  242. 

The  case  of  the  Bank  of  New  South  Wales  v.  Piper, 
A.  C.  (1897)  383  affords  material  aid  to  the  construction 
of  section  242.  It  is  all  the  stronger  too  from  the  fact 
that  the  language  which  required  to  be  construed  there 
was  embodied  in  one  section  while,  in  the  present  instance, 
as  if  to  emphasize  the  distinction  Parliament  intended, 
there  are  two  sections.  The  court  below  had  held  that 
the  presence  of  mens  rea  was  necessary  to  constiiute  an 
offence  under  the  section.  The  suit  above  referred  to  was 
for  malicious  prosecution  founded  upon  a  proceeding  taken 
against  the  plaintiff  upon  the  Statute  there  considered. 

Sir  Richard  Couch  who  gave  the  judgment  of  the  Court, 
composed  of  Lord  Watson,  Lord  Davey  and  himself,  at 
page  368,  said  : 

"  It  is  to  be  observed  that  in  the  first  part  of  a  7, 
which  relates  to  the  sale  or  delivery  of  wool  that  is  under 
a  lien,  the  words  '  with  a  view  to  defraud '  are  introduced 
as  an  essential  quality  of  the  offence ;  but  in  the  part  of 
the  section  which  relates  to  the  sale  or  disposition  of  sheep 
or  cattle  that  have  been  mortgaged,  these  words  are 
omitted.     This  cannot  be  considered  to  be  an  unintentional 
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omission,  unless  it  is  shown  to  be  so  by  tbe  context  of  the 
section.  Their  Lordships  do  not  see  any  ground  for  con- 
struing the  section  as  if  the  words  *  with  a  view  to  defraud  ' 
had  been  inserted  in  this  part  of  it.  They  cannot  alter 
the  offence  created  by  the  Statute  by  the  introduction  of 
words  M^hich  the  Legislature  has  omitted. 

"  It  was  certainly  competent  to  the  Legislature  of  New 
South  Wales  to  define  a  crime  in  such  a  way  as  to  make 
the  existence  of  any  state  of    mind   of   the    perpetrator 
immaterial,  and  the  question  is  whether  in  the  case  of  the 
sale  by  the  mortgagor  it  has  not  done  so.     The  enactment 
in  this  part  of  s.  7,  according  to  the  ordinary  meaning  of 
the  words,  appears  to  their  Lordships,  to  provide  that  the 
selling  without  a  written  consent  shall  be  punished  as  if 
it  were  a  fraud.     In   the  Lordships  opinion  neither  the 
preamble  to  the  7th  section  nor  the  enactment  that  the 
persons  offending  shall  be  held  or  deemed  guilty  of   an 
indictable  fraud,  justifies  the  opinion  that  an   intent  to 
defraud  must  be  implied,  or  that  it  is  open  to  the  person 
charged  to  give  evidence  to  rebut  the  presumption  of  fraud. 
It  is  the  intention  of  the  Legislature  to  make  a  sale  by 
the  mortgagor,  without  the  written  consent  of  the  mort- 
gagee, a  criminal  offence.     It  was  strongly  urged  by  the 
respondent's  counsel  that,  in  order  to  the  constitution  of  a 
crime,  whether  common  law  or  statutory,  there  must  be 
mens  rea  on  the  part  of  the  accused,  and  that  he  may  avoid 
conviction    by    showing   that  such    mens   did   not  exist. 
That  is  a  proposition  which  their  Lordships  do  not  intend 
to  dispute,  but  the  questions  whether  a  particular  intent 
is  made  an  element  of  the  statutory  crime,  and,  when  that 
is  not  the  case,  whether  there  wr.s  an  absence  of  mens  rea 
in  the  accused,  are  questions  entirely  different,  and  depend 
upon  different  considerations.     In  cases  where  the  statute 
requires  a  motive  to  be  proved,  as  an  essential  element  of 
the  crime,  the  prosecution  must  fail  if  it  is  not  proved. 
On  the  other  hand  the  absence  of  mens  rea  really  consists 
in  an  honest   and   reasonable    belief   entertained    by   the 
accused  of  the  existence  of  facts  which,  if  true,  would  make 
the  charge  against  him  innocent.     The  case  of  Sherras  v. 
BeRutzen  (1895)  1  Q.  B.  918,  where  the  conviction  of  a 
publican  for  the  offence  of  selling  drink  to  a  constable  on 
duty  was  set   aside   by   the   court   because   the   accused 
believed,  and  had  reasonable  grounds  for  the  belief,  that 


Digitized  by 


Google 


432  THE    NOVA   SCOTIA   REPORTS,    1905. 

the  constable  was  not  on  duty  at  the  time,  is  an  illustration 
of  its  absence.  The  circumstances  of  the  present  case  are 
far  from  indicating  that  there  was  no  mens  rea  on  the 
part  of  the  respondent.  He  must  be  presumed  to  have 
'  known  the  provisions  of  s.  7,  whether  he  was  actuall}' 
acquainted  with  its  terms  or  not  Then  he  knew  he  had 
not  the  written  consent  of  the  mortgagee,  and  that  know- 
ledge was  sufficient  to  make  him  aware  that  he  was  offend- 
ing against  the  provisions  of  the  Act,  oi*  in  other  words 
was  sufficient  to  constitute  what  is  known  in  law  as  men8 
rea.'* 

Applying  these  concluding  words  to  this  case  it  can 
contidently,  and  co'^rectly,  be  said  that  the  accused  knew 
it  was  unlawful  to  point  the  gun  at  Hill  and  fire  it;  he 
knew  that  such  an  act  was  likely  to  injure  Hill ;  he  knew 
too  that  what  he  did  was  forbidden  by  the  Statute,  and 
therefore  there  was  sufficient  to  constitute  in  law  m^ns 
rea.  Upon  that  branch  of  the  case  I  have  had  neither 
doubt  nor  difficulty. 

With  respect  to  Regina*v.  Healey\  cited  from  our  own 
reports,  the  verdict  in  express  terms  negatived  the  exist- 
ence of  the  element  necessary  to  constitute  the  crime  of 
murder. 

I  do  not  feel  called  upon  to  discuss  any  of  the  many 
authorities  r.lied  on  by  my  learned  Brother  Graham.  So 
far  as  they  are  not  in  conflict  (if  thei  e  is  a  conflict)  I 
agree  with  them  ;  but  I  see  no  occasion  to  consider  them 
further  than  throwing  light  upon  the  general  principle 
involved  here.  The  question  before  us  really  is  what  is 
the  proper  construction  of  section  242,  and  not  what  any 
case  has  decided  upon  other  and  different  statutes.  Beyond 
that  the  verdict  itself  required  to  be  considered,  and  none 
of  the  cases,  so  far  as  I  am  aware,  afford  any  assistance  in 
that  task. 

The  conviction  should  be  affirmed. 
Fraser,  J.,  concurred  with  Meagher,  J. 
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Russell,  J. — ^The  argument  by  which  the  conviction 
in  this  case  can  be  sustained,  if  at  all,  must  be  stated  in 
some  such  form  as  this.  The  prisoner  was  indicted  for 
that  he,  with  intent  to  disable  one  William  Hill,  did 
unlawfully  wound  him  by  shooting  at  him  with  a  loaded 
gun.  The  learned  judge  charged  the  jurj%  in  effect,  that  if 
they  thought  the  prisoner  had  no  intent  to  disable  Hill 
they  could  nevertheless  convict  him  of  the  lesser  offence 
of  unlawful  wounding,  and  that,  in  order  to  constitute  this 
offence,  it  was  not  necessary  to  prove  actual  malice.  The 
jury  returned  a  verdict  of  "Guilty  without  malicious 
intent."  The  verdict  so  rendered  is  a  verdict  that  the 
prisoner  was  guilty  of  the  lesser  offence  of  unlawful 
wounding.  It  substantially  fits  the  charge.  It  negatives 
the  "  actual  malice  "  which  the  judge  told  the  jury  was 
not  required  to  constitute  the  lesser  offence,  and  it  also 
negatives  the  "  intent  to  disable  "  charged  in  the  indict- 
ment, which,  if  affirmed,  would  have  constituted  the  offence 
described  in  the  indictment  and  in  section  241. 

All  this  seems  very  reasonable  and  may  be  considered 
very  probable.  But  judgments  in  criminal  cases  must  not 
depend  on  probabilities.  There  are  so  many  things  that 
the  jury  may  have  intended  to  express,  other  than  the 
meaning  thus  suggested  as  the  probable  one,  that  I  think 
this  verdict  cannot  be  taken  as  a  verdict  of  guilty  under 
section  242. 

I  do  not  think  it  would  be  profitable  in  connection 
with  this  verdict,  however  necessary  it  might  be  in  con- 
sidering the  propriety  of  the  charge,  to  discuss  the  various 
shades  of  meaning  with  which  the  words  "  malice  "  and 
"  malicious  "  are  used  as  technical  terms  in  the  definition 
of  crimes,  for  the  reason  that  such  a  discussion  would  not 
throw  any  clear  light  upon  the  meaning  intended  to  be 
conveyed  by  the  use  of  the  term  "  malicious  "  by  the  jury 
in  this  verdict.  It  is  sufficient  to  say  that  it  is  not  clear 
that  they  did  not  mean  to  negative,  the  existence  of  the 
28 — N.  s.  B.  37. 
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mens  rea,  which  is  essential  to  the  constitution  of  an 
offence  under  242,  as  it  is  admittedly  under  section  241. 
Their  verdict  does  not,  in  fact,  fit  the  terms  of  the  charge. 
They  were  told  that  actual  malice  weus  not  necessary,  the 
meaning  of  which  term  was  not  explained  to  them  except 
inferentially.  If  they  had  simply  negatived  "actual 
malice  "  it  might  with  greater  safety  be  said  that  they 
meant  to  find  in  the  sense  suggested  by  the  learned  judge 
as  a  proper  finding.  Who  can  say  with  certainty  that 
they  did  not  by  this  verdict  intend  to  negative  that "  gen- 
eral malice  "  so  uncouthly  used  to  express  the  ingredient 
which  is  admittedly  an  essential  ingredient  of  the  crime 
for  which  this  prisoner  has  been  sentenced.  .  If  they  had 
said  "  Guilty  with  intent  to  disable  "  the  finding  would 
still  have  been  responsive  to  the  charge.  It  is  not  in  either 
of  the  forms  suggested,  and  I  cannot  think  it  is  sufficiently 
certain  to  warrant  a  conviction. 

Test  the  question  in  another  way.  If  the  indictment 
had  been  framed  in  the  first  instance  under  section  242, 
charging  simply  an  unlawful  wounding,  would  a  verdict 
in  these  words  be  suflSciently  certain  to  be  accepced  as  a 
verdict  of  guilty?  I  think  it  would-be  considered  as 
manifestly  too  uncertain.  To  evolve  the  uncertainty  in 
this  case  in  the  manner  proposed,  by  reference  to  the  learned 
judge's  charge,  seems  to  me  to  amount  to  the  conviction  of 
the  prisoner  by  a  process  of  guessing,  plausible  guessing 
it  may  be,  and  probably  correct,  but  guessing  nevertheless. 

Conviction  ajfflrmed. 
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Before  Graham,  E.  J.,  and  Frasbr  and  Russbll,  JJ« 

Jury  notice — Effect  of— Agents  to  purchase  vessel — Representations — Duty 
to  use  ordinary  diligence — Earnest  money, 

A  jury  notice  is  not  a  notice  of  trial,  but  one  changing'  the  mode  of 
trial.  If  given  in  sufficient  time  it  assigns  the  case  to  the  jury  list  of 
trials,  and  when  once  given  makes  the  case  a  jury  case,  at  any  time 
or  times  when  the  trial  comes  on,  unless  the  case  be  an  equitable 
one,  or  the  parties  agree  to  a  trial  without  jury. 

Defendants  wrote  plaintiffs  enquiring  wheiher  they  knew  of  a  vessel 
fulfilling  certain  requirements,  and  which  they  could  '*  in  every  res- 
pect recommend  and  guarantee." 

Plaintiffs  replied,  mentioning  and  recommending  a  vessel  offered  for 
sale,  but  saying,  "if  you  consider  this  vessel  we  would  advise  you 
to  send  a  man  and  inspect  her,  as  we  would  not  care  about  sending 
you  a  vessel  and  then  not  to  turn  out  satisfactory," 

Defendants  wrote  in  return  that  they  were  unable  to  send  a  man  to 
examine  the  vessel,  but  were  prepared  to  take  her  on  plaintiffs' 
recommendation.  They  thereupon  authorized  plaintiffs  to  buy  the 
vessel  and  draw  on  them  for  a  portion  of  the  purchase  money,  and 
agreed  to  pay  the  balance  on  delivery. 

Held,  That  when  the  bargain  was  finally  struck  between  plaintiffs,  act- 
ing for  the  vendor,  and  the  vendee,  the  property  passed,  and  there 
was  no  further  locus  poenitentice  after  that  date. 

Some  time  after  obtaining  delivery,  defendants  discovered  that  the 
vessel  was  infected  with  dry  rot,  a  fact  which  made  her  practically 
valueless,  but  could  not  be  detected  by  any  ordinary  inspection. 

Held,  That  in  making  the  representations  they  did  as  to  the  condition 
of  the  vessel,  and  in  the  conduct  of  the  negotiations,  plaintiffs  were 
only  bound  to  use  ordinary  diligence  in  the  discharge  of  their  duties, 
and  the  evidence  fully  warranted  the  conclusion  that  such  diligence 
was  used. 

Held,  further,  that  a  reference  to  the  part  payment  as  "earnest 
money,"  and  a  provision  for  forfeiture  of  the  amount  paid  in  the 
event  of  defendants  failing  to  complete  the  purchase,  were  not 
sufficient  to  give  defendants  the  option  of  forfeiting  their  deposit  and 
refusing  to  carry  out  their  contract  as  to  the  balance. 

In  an  action  for  the  price  of  coal  supplied,  cash  paid» 
and  advanced,  &c.,  defendants  counterclaimed  damages^ 
alleging  that : 

1.  Plaintiffs  were  employed  as  agents  for  the  defen- 
dants to  purchase  a  schooner  or  vessel  for  the  defendants^ 
and  plaintiffs  did  purchase  a  schooner  or  vessel  for  defen- 
dants known  as  the  "  U.  L.  McDonald,"  but  plaintiffs  did 
not  use  ordinary  care,  or  any  care,  in  selecting  said  schooner 
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or  vessel,  and  did  not  examine  her  before  purchasing  said 
schooner  or  vessel  and  paying  for  her. 

After  said  schooner  or  vessel,  "  C.  L.  McDonald,"  was 
purchased  and  paid  for  by  the  defendants,  through  plain- 
tifTs,  as  defendants'  agents,  said  schooner  or  vessel,  "  G.  L 
HcDonald,"  was  examined  by  defendants  and  found  to  be 
in  a  rotten  condition,  and  unseaworthy,  and  absolutely 
unsafe  to  proceed  to  sea. 

2.  Plaintiffs  as  agents  for  defendants,  paid  to  the 
owner  of  said  schooner  or  vessel,  "  C.  L.  McDonald,"  the 
sum  of  $4000,  and  the  defendants  paid  to  plaintiffs,  the 
sum  of  $4100. 

3.  Said  schooner  or  vessel,  "C.  L.  McDonald,"  was 
entirely  worthless,  and  not  worth  the  sum  of  $4100,  or 
any  money,  and  defendants  counterclaim  from  the  plain- 
tiffs the  sum  of  $4100. 

To  this  counterclaim  plaintiffs  replied  inter  alia  that 
defendants  bought  the  vessel  after  inspection  by  a  special 
agent  sent  to  examine  her,  and  not  by  or  through  selection 
by  the  plaintiffs.  Also  that  defendants  accepted  and  took 
delivery  of  the  vessel,  after  their  special  agent  had 
examined  her  and  knew  her  condition,  and  that  they  used 
her  and  retained  her,  after  becoming  aware  of  her  condi- 
tion without  notifying  plaintiffs. 

The  cause  came  on  for  trial  before  TowNSHEND,  J.,  with 
a  jury.  The  following  were  questions  submitted  to 
the  jury  and  their  answers  thereto : 

1.  Q.  Did  the  plaintiff  follow  the  instructions  re- 
ceived from  the  defendants,  in  making  the  purchase  of  the 
vessel  ?  A.  Yes,  all  that  could  have  been  required  with- 
out a  full  course  of  examination  being  specified  by  defen- 
dants. 

2.  Q.  In  making  this  purchase  did  the  defendants 
rely  entirely  on  the  report  of  plaintiff,  or  did  they  rely  on 
the  examination  made  by  Captain  Bransfield  before  finally 
closing  the  purchase  ? 

A.     They  relied  fully  on  the  report  of  plaintiff. 

3.  Q.  Was  the  vessel's  bottom  defective  and  was  she 
unseaworthy  at  the  time  of  purchase  ?    A.     No. 
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4.  Q.  Was  the  defendants'  loss  due  to  their  own 
neglect  in  not  having  the  vessel  properly  examined  ? 

A.  No.  Consider  the  examinations  made  by  plaintiff 
and  that  subsequent  made  by  Captain  Bransfield  sufficient. 

5.  Q.  Was  Captain  Bransfield  authorised  to  examine 
vessel  by  defendants  before  completing  purchase  ?     A.  No. 

6.  Q.     What  damages  have  defendants  suffered  ? 
A.     We  find  it  impossible  to  answer  this  question. 

7.  Q.     Did  the  plaintiff  in  ascertaining  the  character  . 
and  condition  of  the  vessel  as  to  soundness,  do  all  that  was 
reasonably  and   usually   necessary  in  purchasing  such  a 
vessel  ?     A.     Yes. 

This  was  a  motion  on  behalf  of  defendants,  to  set  aside 
the  1st,  3rd,  4th,  6th  and  7th  findings,  and  the  verdict 
given  thereon,  and  for  a  new  trial. 

1904,  Dec.  I2th.  W.  B.  A,  Ritchie,  K  C,  and  H.  A. 
Loviti  in  support  of  appeal.  The  evidence  establishes 
clearly  that  the  ve-ssel's  bottom  was  defective,  and  that 
she  was  unseaworthy  at  the  time  she  was  purchased. 
Tbe  seventh  finding  is  against  the  evidence,  and  does  not 
cover  the  case.  Evidence  of  conversations  of  W.  Hackett 
with  Bransfield  was  improperly  received.  In  effect  the 
unsworn  testimony  of  Bransfield,  as  to  the  soundness,  was 
given  to  the  jury.  Evans  on  Principal  and  Agent,  p.  190. 
Taylor  on  Evidence,  ss.  392  and  393.  The  receipt  did  not 
close  a  contract  for  an  absolute  sale  of  the  vessel.  The 
true  construction  of  the  receipt  is  that  if  we  did  not 
take  the  vessel,  we  would  forfeit  $200.00.  It  was  mis- 
direction to  instruct  the  jury,  that  this  receipt  closed  the 
contract  for  the  sale  of  the  vessel.  A  person  employed 
for  a  reward  to  purchase  for  a  principal,  must  make  such 
an  examination  as  a  prudent  man  would  make.  The  pro- 
per question  was  not  submitted  to  the  jury.  The  unsound- 
ness was  not  confined  to  the  bottom.  The  evidence  is  all 
one  way  that  plaintiffs  did  not  make  a  proper  examination. 
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Plaintiffs  held  themselves  out  as  shipbrokers  and  defen- 
dants, therefore,  properly  relied  upon  their  skill  to  make  a 
proper  examination.  This  was  not  pointed  out  to  the  jury. 
Bowetead  on  Agency,  pp.  109-114-116.  The  jury  were 
misdirected,  when  they  were  told  that,  in  order  to  discover 
the  defects,  it  would  be  necessary  to  strip  her.  This  cause 
should  not  have  been  tried  with  a  jury.  It  was  tried  at 
a  previous  term,  for  which  a  jury  notice  was  given.  No 
jury  notice  was  given  for  this  trial.  Judicature  Act, 
8,  42,  sub.  s.  1  b.     ClairTncnte  v.  Prince,  30  N.  S.  R,  258. 

H.  Mdlish,  F.  F.  O'Connor  and  R  F,  Phalen,  con- 
tra. — The  Act  merely  settles  the  time,  when  the  jury  notice 
is  to  be  given.  There  are  not  words  in  the  statutory  form 
limiting  the  notice  to  one  term.  This  is  not  a  second 
trial.  There  was  a  previous  mistrial.  We  were  specially 
instructed  agents  and  made  no  representations  of  skill. 
On  the  contrary,  we  declined  to  assume  responsibility  for 
her  condition.  The  evidence,  taken  with  the  receipt,  shows 
that  there  was  a  completed  sale  in  December,  1900.  Fry 
on  Specific  Performance,  p.  58,  et  seq.  In  this  view  the 
first  finding  is  right.  "  Unsea worthy "  will  include  un- 
soundness. The  word  "  bottom  ",  as  used  here,  does  not 
include  the  timbers,  but  refers  only  to  the  outside  of  the 
ship.  It  is  just  as  possible,  from  the  evidence,  that  the 
unsoundness  developed  after  the  sale  as  before.  There  is 
evidence  that  the  condition  of  the  vessel  could  only  be 
discovered  by  stripping.  Beales*  Law  of  Bailments,  pp.  236 
&  337.  The  word  "  shipb'roker "  does  not  primarily 
mean  a  buyer  and  seller  of  ships.  Century  Dictionary, 
**  shipbroker."  The  mere  fact  of  hiring  does  not  make  us 
liable  for  the  use  of  anything  more  than  ordinary  skill- 
Even,  if  we  were  bound  to  use  due  care  and  did  not  do  so, 
it  must  be  shown  by  the  other  side  that  the  loss  was 
occasioned  by  our  negligence.  The  defendant  has  not 
made  out  a  case  to  go  to  the  jury,  even  assuming  the  law 
to  be  as  stated  by  the  other  side,  and  that  we  undertook  to 
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buy  a  ship  aa  defendants'  agents.  There  is  no  evidence 
of  any  neglect  upon  our  part  It  was  for  defendants  to 
prove  affirmatively  that  boreing  was  a  reasonably  neces- 
sary precaution.  Although  there  was  a  sale  in  December, 
we  were  still  defendants'  agents  for  certain  purposes  and 
were  bound  to  follow  their  instructions,  which  we  did. 
Coggs  v.  Bernard,  1  Sm.  L.  C,  167. 

W.  B,  A,  Ritchie,  K  C,  in  reply. — If  plaintiff  was  not 
a  paid  agent,  it  was  necessary  for  defendant  to  require  a 
question  as  to  this  to  be  put  to  the  jurj'.  Assuming  the 
sale  was  complete  in  December,  McDonald  had  represented 
that  the  vessel  was  sound  and  defendant  had  a  right  in 
March  to  refuse  to  pay  over  the  price,  if  upon  examina- 
tion, she  proved  not  to  be  sound.  Beale  on  Bailments, 
p.  240.  Assuming  that  plaintiffs  were  acting  under  special 
instructions,  they  did  not  carry  out  those  instructions.  If 
the  causp  should  not  have  been  tried  with  a  jury,  this 
Court  is  in  a  position  to  give  judgment  on  the  evidence. 
K  8.  K  8.  (5th  series),  c.  104,  s.  20 ;  Acts  of  1889,  c.  6  ; 
Judicature  Act,  s.  42. 

1905,  March  4th.  Fraser,  J. — The  plaintiffs'  claim 
in  this  action  is  not  denied.  The  defendants,  however, 
counterclaim  against  the  plaintiffs  because,  in  purchasing 
for  them  a  schooner  or  vcvssel,  knosvn  as  the  "C.  L.  McDon- 
ald," they  did  not  use  ordinary  care,  or  any  care,  in  the 
purchase — that  after  purchase  and  payment  for  the  schooner 
through  the  plaintiffs,  she  was  found  to  be  in  a  rotten 
condition — unseaworthy  and  absolutely  unsafe  to  proceed 
to  sea,  and,  as  she  was  entirely  worthless,  they  coun- 
terclaim against  the  plaintiffs  for  the  full  amount  paid  for 
her.  The  defendants  reside  in  Newfoundland  and  the 
plaintiffs,  at  North  Sydney,  C.  B.  The  negotiations 
between  the  parties  was  by  correspondence.  A  prelimin- 
ary objection  was  raised,  because,  the  case  being  a  jury  one, 
no  notice  of  trial  was  given  for  the  term  when  the  cause 
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was  tried.  Notice  was  given  for  a  previous  term  when 
the  cause  was  tried  and  the  jury  disagreed. — Without  fur- 
ther notice  the  cause  was  again  tried  before  a  jury  and 
the  present  appeal  is  from  their  findings.  The  jury  notice 
is  not  a  notice  of  trial,  but  one  changing  the  mode  of  trial. 
If,  given  in  sufficient  time  it  assigns  the  case  to  the  jury 
list  of  trials,  and,  when  once  given,  makes  the  case  a  jury 
case  at  any  time  or  times  when  the  jbrial  comes  on,  unless 
the  case  be  an  equitable  one  or  the  parties  agree  to  a  trial 
without  a  jury. 

All  the  correspondence  between  the  parties  is  in  evi- 
dence. The  first  letter  is  dated  December  2nd,  1901,  in 
which  the  defendants  say  they  want  a  vessel.  She  wm 
to  be  new  or  recently  launched,  a  vessel  the  plaintiffs  could 
in  every  respect  thoroughly  guarantee  and  recommend,  and 
asking  for  all  particulars  as  to  measurements,  carrying 
capacity  and  price,  as  well  as  plaintiffs'  opinion  regarding  her 
— The  letter  shows  they  were  anxious  to  obtain  poeseasion 
of  such  a  vessel.  On  the  10th  of  same  month,  plaintiff 
reply  that  they  are  oflfered  the  schooner,  "C.  L.  McDonald;*' 
that  owner  had  her  built  for  his  own  trade  three  years 
before,  but  finds  her  too  large ;  that  she  was  built  by  day's 
work  and  nothing  was  spared  to  make  her  a  good  staunch 
vessel  ;  that  she  was  fine  looking  and  a  fast  sailer.  The 
price  asked  by  the  owner  was  $4250,  which  plaintiffs  con- 
sidered reasonable.  They,  however,  say-  that  while  they 
think  the  vessel  would  suit  the  defendants'  requirements, 
if  they  considered  the  vessel,  they  ask  them  to  send  a  man 
to  inspect  her,  as  they  would  not  care  about  sending  a 
vessel  and  find  she  did  not  turn  out  satisfactory.  To  this 
letter  the  defendants,  on  the  13th  of  December,  replied  that 
they  would  not  care  to  purchase  in  a  hurry,  but  ask  that 
in  the  meantime  the  plaintiffs  would  have  an  opportunity 
of  ascertaining  of  what  timber  she  is  built,  whether  she  is 
a  good  model  or  not,  and  whether  there  is  any  private 
reason  for  the  owner's  action  in  selling  her.     They  say 
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they  will  still  keep  the  vessel  under  consideration,  but  ask 
if  a  new  vessel  could  not  be  purchased  elsewhere. 

On  the  19th  of  the  same  month,  plaintiffs  reply  that 
no  new  vessels  are  building  at  the  places  named  by  defen- 
dants. They  restate  the  owner's  reasons  for  selling,  viz., 
that  she  is  too  large  for  his  own  trade  and  that  a  smaller 
one  would  suit  him.  They  think  if  the  defendants  saw 
hjr  she  would  suit  them.  That  she  was  built  of  C.  B. 
hardwood  and  all  galvanized  fastened  same  as  LaHave 
and  Lunenburg  vessels.  (These  are  some  of  the  places 
named  by  defendants  where  plaintiffs  were  to  enquire 
about  a  new  vessel),  that  the  master-builder  was  a  Lunen- 
burg man,  and  that  she  was  as  fine  a  model  as  any  of  the 
western  vessels. 

To  this,  on  the  23rd,  the  defendants  reply  that  they 
are  inclined  to  think  the  "  McDonald "  is  the  best 
thing  they  have  oflFered  them.  Tliey  want  to  get  the  price 
down  to  $3800,  but  would  go  as  high  as  $4000.  They 
again  say  they  cannot  send  a  man  to  look  her  over  and 
say,  if  terms  can  be  arranged,  they  are  prepared  to  take 
the  vessel  on  "  your  representations  "  feeling  assured  they 
would  not  speak  of  her  as  they  do,  if  not  satisfied  that  she 
was  as  represented. 

They  say  if  they  had  thought  of  it  in  time  they  would 
have  sent  Captain  Bransfield  to  look  her  through  and 
report  to  them. 

To  this  letter  the  defendants  sent  this  reply  : 

"  North  Sydney,  C,  J5.,  DecHSth  1901, 
Messrs.  John  Rorke  &  Sons,  Carbonear  Nfld,, 

Dear  Sirs, — Your  favour  of  the  23rd  inst.  received 
and  noted  re  "  McDonald."  We  went  yesterday  and  saw 
owner  of  this  vessel  and  placed  your  offer  of  $3800  before 
him,  but  could  not  get  him  to  accept.  However,  we  got  him 
down  to  $4100,  he  paying  commission  on  $4000  and  for  us 
to  get  commission  from  you,  delivery  March  or  whenever 
there  is  a  chance  to  get  her  in  the  spring,  $200  cash  now 
to  close  the  bargain  and  balance  when  you  take  delivery. 
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If  you  are  agreeaWe  to  above  wire  us  on  receipt,  and  we 
will  pay  him  the  $200  and  draw  on  you  for  the  amount. 
He  has  several  other  parties  enquiring  about  her,  and  we 
don't  think  he  would  have  any  trouble  in  selling  her  at 
an  advance  on  this  price.  She  has  fine  Oregon  pine  spars 
and  pitch  pine  bowsprit.  Awaiting  your  further  favours. 
Yours  truly. 

C.  &  W.  Hackett. 

Per  Young."  ^ 

To  this  the  defendants  reply  : 

"  Carbonear,  Deer,  30th,  190L 
Messrs.  C.  &  W.  Hackett,  North  Sydney,  C.  B. 

Dear  Sirs, — Your  favor  of  the  28th  insfc.  received  this 
afternoon  and  contents  carefully  noted. 

We  immediately  wired  you  to  close  for  the  "  McDon- 
ald "  and  also  instructed  you  to  draw  on  us  for  the  two 
hundred  ($200)  dollars  earnest  money.  We  think  it  would 
be  well  for  you  to  send  some  one  to  take  an  inventory  of 
all  the  belongings  of  this  vessel,  so  that,  when  we  take 
delivery  in  the  spring,  we  shall  know  just  what  we  should 
have.  Such  things  as  the  compass,  log,  necessary  boats, 
running  gear  and  everything  pertaining  to  the  working  of 
the  ship  should  be  carefully  enumerated,  and  it  should  be 
seen  that  everything  is  kept  so  that  no  deterioration  will 
take  place  in  the  interval  before  we  take  possession. 

If  this  vessel  is  equal  to  bringing  200  tons  soft  coal 
under  deck,  as  you  advise  us.  she  is  not  dear  at  $4100,  but 
we  consider  that  amount  sufficient,  as  we  are  confident 
that  a  new  suit  of  sails  will  be  an  early  requirement  even 
if  we  have  not  to  get  them  at  once.  We  trust  she  may. 
come  up  to  our  expectations.  Thanking  you  for  the  atten- 
tion you  have  given  this  transaction,  we  are 
Yours  very  truly, 

John  Rorke  &  Sons. 

per  J.  a" 

In  answer  to  a  wire  from  defendants  plaintiflTs  wired  : 

"NoHh  Sydney,  C.  B.,  Dec,  31,  1901 
Messrs.  John  Rorke  &  Sons,  Carhon^ar,  Nfld, 

Dear  Sirs, — Your  wire  received  yesterday.  "Close 
purchase  McDonald  ;  draw  on  us  for  two  hundred."    We 
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will  send  this  owner  the  above  amount  to-morrow  or  next 
day,  and  forward  you  rec  npt  for  same, 
Yours  truly, 

C.  &  W.  Hackett. 

per  Young." 

On  the  8th  of  January  following,  the  plaintiffs  wrote 
enclosing  receipt  for  the  J200  : 

•^  NoHh  Sydney,  C,  A,  Jan'y  8th,  1902. 
Messrs.  John  Rorke  &  Sons,  Carboriear,  Nfid. 

Dear  Sirs, — Your  favor  of  the  30th  ult.  received  and 
noted.  We,  as  requested,  went  to  Little  Narrows,  and 
took  an  inventory  of  articles  belonging  to  vessel,  and  here- 
with enclose  you  same,  together  with  Mr.  John  McDonald's 
receipt  for  $200  paid  him  on  account,  for  which  we  have 
passed  a  sight  draft  on  your  good  selves.  There  are  some 
other  articles  that  we  could  not  get  on  the  list ;  but  every- 
thing on  board  now  will  be  delivered  with  the  vessel  when 
taken  over,  and  as  were  kept  in  good  place  so  as  not  to 
get  damaged  in  any  way. 

Yours  truly, 

C.  &  W.  Hackett. 

per  Young.*' 
This  was  the  receipt  enclosed : 

Little  Narrows,  Jan.  7th,  1902. 

Received  from  C.  &  W.  Hackett,  acting  for  Messrs- 
John  Rorke  &  Sons  of  Carbonear,  Nfld.,  the  sum 
($200.00)  two  hundred  dollars  on  account  of  purchase  of 
the  schooner  "  C.  L.  McDonald ";  the  said  Messrs.  John 
Rorke  &  Sons  agreeing  to  take  delivery  of  said  vessel  on 
opening  of  navigation,  then  paying  balance  of  ($3900.00) 
thirty-nine  hundred  dollars,  oi:,  in  default,  to  forfeit  said 
sum  of  ($200.00)  two  hundred  dollars  ;  and  I  hereby  agree 
to  sell  said  vessel  as  above  indicated. 

John  McDonald. 

At  the  time  defendants  sent  their  captain  to  take  charge 
of  the  vessel,  they  wrote  : 

"  Carbonear,  Newfoundland,  March  20th,  1902. 
Messrs.  C.  &  W.  Hackett,  North  Sydney,  C.  B, 

Dear  Sirs, — We  have  your  last  favor  and  note  all  you 
say.     This  day  Captain  Bransfield  and  crew  leave  here  by 
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train  to  bring  down  the  "  C.  L.  McDonald  "  and  we  trust 
there  will  be  no  difficulty  in  getting  her  from  Grand 
Narrows  to  Sydney. 

When  they  get  her  to  Sydney  we  shall  thank  you  to 
furnish  her  with  a  load  of  coal.  Give  her  North  Sydney 
coal  if  possible,  but  South  Sydney  will  do  if  it  can  be 
loaded  into  her  quicker  than  North  Sydney.  We  want 
the  utmost  despatch  possible  given  her,  as  we  need  her  here 
without  delay  to  load  fish  for  Barbadoes.  And  kindly 
give  her  all  the  casks  she  can  safely  stow  on  deck  also. 
Please  see  to  it  also  that  any  necessary  supplies  are  fur- 
nished her,  provisions,  eta,  though  we  wish  all  disburse- 
ments kept  down  as  much  as  possible,  just  enough  supplies 
to  bring  her  down  to  us  are  all  that  we  authorize. 

You  will  also  have  bill  of  sale  and  all  other  necessary 
documents  made  out  and  sent  us  so  that  we  can  effect  a 
change  of  register  and  have  other  papers  made  out  to  us 
before  this  vessel  starts  on  her  next  voyage.  When  this 
vessel  sails  you  can  draw  on  us  for  the  amount  of  the 
purchase  money,  that  is,  of  course,  after  you  have  bill  of 
sale  to  us  made  over. 

This  vessel  will  probably  require  to  go  on  dock  in 
Sydney  to  have  her  bottom  tried  and  painted,  copper 
painted. 

This  will  afford  you  an  excellent  opportunity  to 
thoroughly  examine  this  vessel,  to  test  her  bottom  for 
worm  eaten  planks,  and  to  satisfy  yourself  that  everything 
is  sound  and  as  it  should  be.  And  this  too  before  the  final 
transfer  of  purchase  money  is  paid  over. 

We  have  instructed  Capt.  Bransfield  to  very  carefully 
look  her  over  also  with  the  same  object  in  view. 

We  have  received  a  communication  from  the  Dominion 
Iron  &  Steel  Company  offering  to  supply  us  with  CJoal  Tar. 
We  have  always  got  this  material  from  England  heretofore, 
and  a  most  superior  article  too,  but  we  are  inclined  to  try 
the  other  tar.  As  a  sample  you  will  kindly  ship  us  one 
cask  made  by  the  D.  I.  &  S.  Co  y.  so  that  we  may  judge 
of  the  quality  ourselves,  and  thus  be  able  to  govern  our 
future  transactions  in  this  material. 
Yours  very  truly, 

John  Rorke  &  Sons. 
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On  the  same  day  defendants  wrote : 

Carbonear,  March  W,  190^, 
Messrs.  C.  &  W.  Hackett,  North  Sydney. 

Dear  Sirs, — This  will  be  handed  to  you  by  Capt. 
Bransfield,  who  is  sent  by  us  to  bring  down  the  "  C.  L. 
McDonald."  We  have  already  to-day  written  you  very 
fully  our  wishes  as  to  this  vessel,  and  have  nothing  to  add 
thereto  now,  except  to  say  that  any  disbursements  that 
may  be  absolutely  necessary  on  account  of  the  ship,  you 
are  authorized  to  advance  to  Capt.  Bransfield,  supplying 
him  also  with  copper  paint  should  it  be  necessary. 

Trusting  that  this  trip  will  be  successful  and  that  the 
vessel  will  have  a  quick  passage  to  us,  we  remain. 
Yours  very  truly, 

J.  Rorke  &  Sons." 

After  Captain  Brans tield  arrived,  there  was  some  little 
diflSculty  about  the  delivery  of  the  vessel,  whether  it  ought 
to  be  at  the  Narrows  or  North  Sydney,  as  well  as  con- 
cerning insurance.  On  March  27th,  the  defendants  wrote 
if  vessel's  bottom  wants  coating — of  course  she  must  go  on 
slip.  They  say  they  take  plaintitTs'  word  that  the  bot- 
tom is  all  right.  When  the  vessel  was  brought  to  North 
Sydney  she  could  not  be  put  on  dock,  but  the  plaintiffs 
report  that  they  had  specially  enquired  of  a  reliable  cap- 
tain, who  had  seen  her  on  dock  the  summer  preceding,  at 
St.  Pierre,  Miq.,  and  that  he  reported  that  her  bottom  was 
all  that  could  be  required,  and  not  a  sign  of  worms.  On 
the  27th  of  May,  defendants  wrote  that  they  were  some- 
what disappointed  with  the  purchase — not  so  much  with 
the  vessel  as  the  state  in  which  she  came  to  them:  They 
say  she  was  run  literally  bare — no  running  gear  of  any 
kind  except  the  barest  necessities,  and  even  those  worn. 
Some  caulking  had  to  be  done  and  new  sails  supplied. 
They  add,  "  we  trust,  however,  that  now  we  have  put  her 
in  good  shape  she  will  do  good  work  for  us.  She  is  a  nice 
model  and  carries  a  good  cargo."  The  vessel  was  docked  at 
Sydney  the  following  August.  Captain  Bransfield  was 
still  in  charge,  when  it  was  discovered  that  she  required  a 
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lot  of  repairs,  and  that  she  was  afflicted  with  dry  rot. 
Meantime,  since  she  was  purchased,  she  was  carrying  car- 
I  goes  for  the  defendants.     That  she  was,  when  docked  at 

I  North  Sydney,  in  a  bad  state  from  dry  rot,  is  undeniable. 

The  learned  judge  submitted  certain  questions  to  the  jury, 
who  gave  their  answers  in  favor  of  the  plaintiffs.    The 
j  sole  question  is  did   the  plaintiffs,   in  their  negotiations 

concerning  the  purchase,  do  their  duty  to  the  defendants 
I  They  were  their  agents  to  purchase  the  vessel,  but  the  lia- 

j  bility,  if  any,  must  be  found  in  the  correspondence,  ending 

j  with  the  receipt  for  the  two  hundred  dollars,  paid  when  the 

purchase  was  completed.     The  defendants  instructed  the 
plaintiffs  to  close  the  purchase  on  the  representations  made 
j  to  them  by  the  plaintiffs.     What  were  these  representa- 

I  tions  ?     Her  tonnage,  96  tons ;  age,  3  years,  built  of  C.  B. 

hard  wood,  carrying  her  first  suit  of  sails ;  carrying  capac- 
ity, about  200  tons.     That  owner  had  her  built  for  his  own 
I  trade,  and  that  she  was  engaged  in  the  St.  Pierre,  Miq. 

general  cargo  trade,  but  that  he  finds  her  too  large  for  his 
requirements,  and  that  she  is  fine  looking  and  a  good 
sailer.  The  price  asked  is  also  given.  They  report  what 
they  heard  about  her  sails.  As  to  special  enquiries  made 
by  defendants  as  to  the  reason  owner  wished  to  sell  her,  , 
the  plaintiffs  a  second  time  state  the  same  reason,  | 
that  she  is  too  large  for  his  own  trade.  In  reply  to 
the  plaintiffs'  request  that  a  man  be  sent  to  inspect  her, 
in  the  letter  of  Deer.  23rd,  defendants  say,  "  We  cannot 
send  a  man  to  look  over  her,"  and  under  subject,  conditions 
as  to  price,  they  instruct  plaintiffs  to  buy  the  vessel  as 
they  are  prepared  to  take  the  vessel  on  plaintiffi'  repre- 
sentations. Plaintift's  had  said  they  were  of  opinion  if 
defendants  saw  the  vessel  she  would  suit  them.  On  the  30th 
of  December,  or  a  few  days  previously,  defendants  wired  to 
close  for  the  "  McDonald."  It  was  not  till  the  20th  March 
following  that  any  mention  is  made  about  examining  her 
bottom,  and  it  was  then,  for  the  first  time,  they  stated  that 
she  would  probably  require  to  go  on  dock   at  Sydney, 
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which  would  afford  plaintiffs  an  excellent  opportunity  to 
examine  her  bottom,  and  that  they  had  instructed  Captain 
Bransfield  to  very  carefully  look  her  over  also,  with  the 
same  object  in  view  The  plaintiffs  replied  that  her  bot- 
tom was  all  ricrht.  Every  representation  made,  on  the 
strength  of  which  the  purchase  was  made,  was  true,  and 
that  respecting  the  condition  of  her  bottom,  though  the 
plaintiffs  might  not  be  bound  by  it,  was  also  true,  for 
James  Cann,  a  witness  called  for  the  defendants,  who  is 
foreman  of  the  Marine  Railway  at  North  Sydney,  swears : 
*'so  far  as  I  know,  her  bottom  was  all  right.  I  think  her 
bottom  was  all  right,  outside  of  a  loose  plank.  This  was 
on  the  23rd  of  August  following.  If  her  bottom  was  all 
right  then,  it  must  have  been  in  the  preceding  March. 
The  vessel's  condition,  arising  from  dry  rot,  I  am  of 
opinion,  never  entered  into  the  minds  of  either  party,  and 
was*  altogether  a  matter  apart  from  all  that  had  been  con- 
sidered between  them,  even  up  to  the  time  defendants  took 
possession  of  her  and  sailed  her.  No  man  would  think  of 
such  a  defect  in  a  vessel  three  years  old.  The  investiga- 
tion necessary  to  discover  it  is  a  special  one,  and  must  be 
made  from  the  inside.  It  could  not  be  made  without  the 
consent  of  the  owner,  and  at  considerable  expense.  The 
defendants  did  not  supply  the  funds  enabling  the  plaintiffs 
to  do  this,  and  if  they  feared  it  they  could  have  taken  a 
warranty,  or  made  it  a  condition  of  sale  to  have  her  put 
on  the  slip  to  test  her  bottom's  soundness.  I  think  it  is 
clear  that  such  a  contingency  never  was  thought  of  during 
the  negotiations  of  purchase.  As,  therefore,  the  represent- 
ations made,  upon  which  the  purchase  was  ordered,  were  all 
correct,  and  the  plaintiffs  were  not  ordered  or  bound  to 
make  enquiries  about  dry  rot,  I  do  not  think  defendants 
can  succeed  on  their  counter-claim.  The  answers  given  to 
the  questions  submitted  were  amply  warranted  by  the 
evidence.  It  was  claimed  on  behalf  of  defendants  that 
another  question  should  have  been  submitted.  I  think  it 
was  unnecessary,  and  would  not  have  assisted  them  if  put. 
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Another  objection  urged  was  mis-direction  as  to  what  the 
plaintiffs'  duties  as  agents  were.  Conceding  that  this  was 
incorrect,  I  do  not  think  any  substantial  wrong  or  miscar- 
riage was  or  can  be  occasioned  thereby  to  the  defendants. 

The  appeal  will  be  dismissed  with  costs, 

Russell,  J. — I  agree  that  judgment  on  the  counter- 
claim must  be  given  for  the  plaintiff',  but  I  find  it  necessary 
to  make  some  references  to  contentions  of  the  defendants 
not  dealt  with  by  my  learned  brother.  It  was  argued 
that  the  plaintiff  must  be  held  to  have  contracted  for  some 
special  kind  of  skill,  because,  on  his  own  commercial  note- 
paper,  he  described  himself  as  a  ship  broker.  Nothing  of 
this  sort  is  suggested  in  the  statement  of  counter-claim, 
which  merely  charges  the  plaintiff  with  not  using  ordinary 
care,  or  any  care,  in  selecting  the  schooner,  and  not  exam- 
ining her  before  purchasing  her.  But,  apart  from  any 
question  that  might  arise  on  the  pleadings,  or  as  to  the 
definition  of  the  term  referred  to,  I  think  it  is  very  clear 
the  defendants  did  not  deal  with  the  plaintiff  on  any  such 
footing  as  that  contended  for.  In  the  correspondence 
referred  to,  the  defendants  ask  the  plaintiff  if  he  knows  of 
a  ship,  either  new  or  of  recent  launching,  that  he  can,  in 
every  respect,  thoroughly  guarantee  and  recommend. 
These  are  strong  word  ,  it  is  true ;  but  the  plaintiff's  reply 
shows  that  he  does  not  wish  to  take  the  responsibility  of 
passing  judgment.  He  tells  the  defendants  fully,  and  no 
doubt  truthfully,  all  that  he  knows  about  the  "C. -L 
McDonald,"  and  then  says,  "  if  you  consider  this  vessel,  we 
would  advise  you  to  send  a  man  and  inspect  her,  as  we 
would  not  care  about  sending  you  a  vessel  and  then  not  to 
turn  out  satisfactory  ;  adding  that,  he  feels  sure,  any  man 
the  defendants  send  will  be  perfectly  well  pleased  with 
her,  and  that  as  vessels  of  this  class  are  selling  he  thinks 
this  vessel  is  a  bargain,  and  one  that  should  serve  for  a 
number  of  years  without  further  outlay.     There  is  nothing 
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in  the  correspondence  to  indicate  any  different  undertak- 
ing on  the  part  of  the  plaintiff,  or  any  understanding  on 
the  part  of  the  defendants,  that  they  were  bargaining  for 
a  different  undertaking  on  the  part  of  the  plaintiff  from 
that  which  appears  in  the  letter  last  referred  to.  The 
defendants  were  unable  to  send  a  man  to  inspect  the  vessel, 
and  informed  the  plaintiff  that  they  were  prepared  to  take 
her  on  the  plaintiff 's  representations,  as  they  were  sure  he 
would  not  speak  of  her  as  he  had  done  if  he  were  not  sure 
she  was  what  he  had  represented  her  to  be.  "  If  we  had 
thought  of  it  in  time,  we  would  have  sent  Captain  Brans- 
field,  of  the  "  Lothair,"  out  to  look  her  through  and  report 
to  us.  But,  as  we  say,  we  think  your  own  recommenda- 
tion of  this  vessel  sufficient."  The  defendants  were  satis- 
fied to  take  the  vesvsel  without  an  inspection  by  any  person 
sent  for  the  purpose,  on  their  own  conviction  that  the 
plaintiff*  would  not  recommend  her  if  he  were  not  sure  that 
she  was  as  represented.  In  making  that  representation, 
and  in  his  conduct  of  the  negotiations  generally,  the  plain- 
tiff WHS  bound  to  use  ordinary  diligence  in  the  discharge  of 
his  duties,  and  the  evidence,  in  my  opinion,  fully  warrants 
the  conclusion  that  such  diligence  was  used. 

Some  very  cogent  arguments  were  addressed  to  us  as 
to  precautions  that  might  have  been  taken  by  the  plaintiff 
in  the  spring,  when  the  vessel  was- about  to  be  delivered. 
I  am  of  opinion  that  these  contentions  do  not  materially 
affect  the  question.  The  vessel  was  sold,  and  the  right  of 
property  passed  on  the  seventh  of  January,  on  or  what- 
ever date  previously  to  that  the  bargain  was  finally  struck 
between  plaintiff,  on  behalf  of  the  defendants  as  purchasers, 
and  McDonald  as  vendor,  and  there  was  no  further  locus 
jHBnitentice  after  that  date.  The  plaintiff  was  authorized 
to  buy  the  vessel,  and  to  draw  on  the  defendants  for  the 
two  hundred  dollars  "  earnest  money."  The  document  in 
evidence  mast  be  read  in  the  light  of  these  instructions, 
but  it  does  not  need  any  extraneous  evidence  to  enable  us 
to  read  it  as  referrinfg  to  a  bargain  and  sale  of  the  vessel. 
29 — y.  s.  R.  37. 
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It  is  a  receipt  for  $200  on  account  of  the  "purchase"  of 
the  schooner,  of  which  the  defendants  agree  to  take 
"  delivery  "  on  the  opening  of  navigation,  paying  then  the 
balance  of  the  purchase  money,  $3,900.  The  vendor  may 
or  may  not  have  known  ^hat  his  rights  would  be  in  the 
event  of  the  balance  of  the  purchase  money  remaining  un- 
paid. He  would  have  a  very  good  excuse  for  not  knowing, 
in  view  of  the  bewildering  discussions  that  have  taken 
place  from  Lord  Blackburn's  time  down  to  the  codification 
of  the  law  in  England.  Whatever  his  ideas  on  this  sub- 
ject may  have  been,  he  chose  to  stipulate,  as  he  had  a  per- 
fect right  to  do,  that  the  part  payment  would  be  forfeited. 
The  suggestion  that  he  was  giving  the  defendants  the 
option  of  either  paying  the  $3,900  balance  or  forfeiting  the 
$200  already  paid,  I  am  unable  to  accept.  The  terms  that 
are  used  do  not  seem  to  me  to  provide  for  alternative 
modes  of  performing  the  defendants'  contract  It  was  a 
contract,  pure  and  simple,  for  the  sale  of  a  vessel  for 
$4,100 ;  two  hundred  dollars  paid  down,  not  technically  as 
"  earnest  money,"  although  that  is  the  way  the  defendants 
in  their  letter  described  it,  but  as  part  of  the  purchase 
money,  the  balance  to  be  paid  when  the  delivery  of  the 
vessel  was  taken.  The  failure  to  pay  the  balance  is  clearly 
treated  and  defined  as  a  "  default,"  which  it  would  not  be  if 
the  vendor  was  giving  to  the  defendants  an  alternative, 
which  there  is  not  a  particle  of  evidence  that  they  had  ever 
asked  for  or  thought  of.  Holding,  as  I  do,  that  this  was 
a  bargain  and  sale  of  the  vessel  on  the  seventh  of  January 
at  the  latest,  I  do  not  deem  it  necessary  to  consider 
whether  if  it  had  not  amounted  to  this,  and,  on  the  con- 
trary, a  locus  ijipnitentice  had  remained  for  the  defendants, 
the  plaintiff  failed,  at  different  stages  of  the  transaction,  to 
take  precautions  which  would  have  saved  the  defendants 
from  their  loss.  I  think  the  application  for  a  new  trial 
should  be  dismissed,  with  costs. 

Graham,  E.  J.,  concurred  with  Russell,  J. 

Application  for  new  trial  disraisaed  with  costs. 
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Cairns  et  al  v.  Murray  et  al. 

Before  Townshend,  Mb.vgher,  Frasbr  and  Russell,  JJ. 

Trustee — Technu  al  breach — Relief  under  Trustee  Act — Acts  z8g2t  r.  ij — 

Accounting — Statute  of  Limitations — Evidence — O.  J2y  r,  j — Power 

of  Judge  to  refer  matter  back  and  correct  errors. 

Under  the  last  will  of  N.,  after  making*  provision  for  his  daughter  E., 
all  the  rest  and  residue  of  his  estate  was  g-iven  to  his  two  daughters, 
A.  and  C.  equally,  share  and  share  alike.  A  was  appointed 
executrix  and  trustee,  and  the  share  given  to  C.  was  directed  to  be 
invested,  and  the  interest,  dividends,  and  annual  produce  paid  to  her 
half-yearly  during  her  lifetime  for  her  sole  and  separate  use,  etc. 
A.  proved  the  will  and  filed  an  inventory,  and  paid  over  to  E.  tl^e 
amount  bequeathed  to  her,  but  with  respect  to  C,  who  was  very 
deaf  and  weak-minded,  contented  herself  with  supporting  her  dur- 
ing* her  lifetime,  usually  taking  from  her  at  the  close  of  each  year  a 
receipt  mentioning  no  amount,  but  sealed  and  witnessed,  and 
acknowledging  payment  of  the  interest  due  her  to  the  date  of  each 
receipt.  The  incomes  of  both  A.  and  C.  were  applied  by  A.  to  their 
joint  support,  C.  being  provided  with  all  necessary  care  and 
attention. 
After  the  death  of  both  A.  and  C,  at  the  instance  of  plaintiffs,  claiming* 
under  £-,  a  reference  was  ordered  to  a  master  to  ascertain  the 
amount  of  the  residue  of  the  estate  of  N.  to  which  C.  was  entitled, 
and  also  receipts  and  expenditures  by  A.  in  her  life  time  on  account 
of  C,  and  by  defendants  as  executors  of  A.  after  her  death. 
After  receiving  the  report  of  the  referee,  the  learned  judge  referred  the 

report  back  to  be  varied,  and  with  fucther  instructions. 
On  appeal  from  the  latter  order, 

Held,  that  the  whole  cause  and  the  matters  in  controversy  being  sttll 
before  the  judge,  he  had  power,  in  giving  further  directions  to  the 
referee,  to  correct  any  errors  into  which  he  thought  he  had  fallen,  the 
cause  in  this  respect  being  unlike  a  common  law  action. 
Also^  that  while  there  had  been  a  technical  breach  of  trust  on  the  part 
of  A.,  as  it  appeared  to  the  Court  that  she  had  acted  in  respect  to 
the  income  payable  to  C,  honestly  and  reasonably,  and  had  dealt 
with   the  trust  property  as  with  her  own,  and  under  the  advice  of  a 
solicitor,  the  case  was  an  appropriate  one  for  relief  under  the  Trus- 
tee Act,  Acts  of  1892.  c.  13. 
Also^  there  being  no  pretense  of  fraud  on  the  part  of  A  in  the  disposi- 
tion of  the  income  belonging  to  C,  or  in  respect  to  its  retention,  or 
its  conversion   to  her  own   use,  defendants  were  entitled  to  avail 
themselves  of  the  protection  of  the  Statute  of  Limitations. 
Also^  as  to  income  receivei.1  by  defendants  since  the  death  of  A.,  the 
learned  judge  was  right  in  holding  that  they  should  only  be  charged 
within  six  years  of  action  brought. 
AlsOj  ad  to  a  sum  of  money  received  by  A.,  and  not  accounted  for,  her 
estate  could  not  be  relieved  from  liability,  but  with  respect  to  income 
which  should  have  been  derived  from  the  investment  of  the  sum  so 
not  accounted  for,  the  same  rule  must  be  applied  as  in  the  case  of 
income  received  by  defendants  after  the  death  of  A.,  and  that  the 
liability  must  be  restricted  to  the  period  of  six  years  before  the  com- 
mencement of  the  action. 
Also^  that  the  learned  judge  was  right,  under  the  provisions  of  O.  32, 
r.  3,  in- direiTting' books  of  account  kept  by  A.,  and  which  consisted 
largely  in  admissions  against  her  own  interest,  to  be  taken  as  prima 
facie  evidence  of  the  truth  of  the  matters  therein  contained. 
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This  was  an  action  brought  by  the  plaintiff,  Antoinette 
Cairns,  as  administratrix  of  the  estates  of  Caroline  Nord- 
beck  and  Eleanora  Harley,  daughters  of  Peter  Nordbeck, 
deceased,  and  by  the  co-plaintiffs  as  children  and  grand- 
children of  Eleanora  Harley,  against  the  executors  under 
the  last  will  of  Antoinette  Ngrdbeck,  praying  (1)  adminis- 
tration of  the  estate  of  said  Peter  Nordbeck ;  (2)  an  account 
of  one-half  the  residue  of  said  estate  by  said  Antoinette 
Nordbeck,  as  trustee  for  said  Caroline  Nordbeck ;  (3)  an 
account  of  income  received  and  disbursements  made  by 
said  Antoinette  Nordbeck  for  Caroline  Nordbeck ;  (4)  an 
account  of  the  capital  fund  of  one-half  of  said  residue 
received  by  defendants  ;  (5)  an  account  of  income  received 
and  disbursements  made  by  defendants,  after  the  death  of 
Antoinette  Nordbeck  ;  (6)  an  account  of  the  capital  and 
income  arising,  therefrom,  since  the  death  of  Caroline 
Nordbeck. 

The  cause  was  tried  before  Graham,  K  J.,  who  gave 
judgment,  as  follows : 

Peter  Nordbeck  made  a  will  on  the  9th  of  October.  1860 
and  died  within  a  few  months.  He  had  three  daughters; 
Eleanora,  who  had  intermarried  with  one  Harley,  and 
Antoinette  and  Caroline  who  were  spinsters,  aged  respec- 
tively about  46  and  38  years,  and  who  have  since  died, 
never  having  manned.  Antoinette  was  conntituted  sole 
executrix  and  trustee  of  the  will.  She  was  a  capable 
woman  and  carried  on  business  in  musical  instruments, 
toys,  etc.,  for  some  years.  The  daughters  died  in  this 
order :  Eleanora  in  1885,  Antoinette  in  1898  and  Caroline 
in  1902.  Antoinette  proved  the  will,  filled  an  inventory 
in  the  estate  in  the  Probate  Court,  but  did  nothing  further 
in  the  Court.  She  apparently  discharged  the  legacy  of 
£1,000  and  provisions  in  respect  to  Eleanora,  but  as  to  the 
trusts  in  respect  to  Caroline,  who  was  very  deaf  and  also 
feeble-minded,  she  contented  herself  with  supporting  her, 
and  once  in  a  while,  generally  at  the  close  of  each  year, 
taking  from  her  a  receipt  mentioning^  no  amount,  but  seal- 
ed and  witnessed  and  acknowledging  payment  of  the 
interest  due  to  her  up  to  the  date  of   the  receipt     By  the 
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terms  of  the  will  Caroline  was  to  have  the  use  during  her  life^ 
with  Antoinette,  of  the  testator's  dwelling  house  and  f urni  • 
ture.  Apparently  beyond  something  in  silver,  probably  a 
dollar  a  week,  nothing  was  paid  over  to  her.  Speaking  of 
her  mental  condition,  one  of  the  defendants  testified  as 
follows :  "  As  to  her  mental  condition  she  was  weak  mind- 
ed ;  somewliat  feeble-minded,  She  was  a  spritely  girl  but 
feeble-minded.  She  was  carefully  attended  to ;  she  requir- 
ed that  in  fact.  Caroline  Nordbeck  became  extremely  deaf, 
and  one  or  another  had  to  have  an  eye  to  her  all  the  time. 
Antoinette  Nordbeck  used  to  have  chief  charge,  Caroline 
became  so  totally  deaf  that  it  was  no  use  for  her  to  go  to 
church.  She  was  not  absolutely  an  imbecile.  She  had 
considerable  wit  and  humor  and  intelligence.  She  used  to 
read  a  large  print  Bible  and  books  also.  We  did  not  ask 
her  to  subscribe  to  charitable  objects.  At  all  events  she 
required  attendance  and  was  not  entirely  capable." 

Her  doctor,  Doctor  Chisbolm,  says  :  "  I  always  thought 
that  she  was  a  feeble  minded  woman — what  you  would 
call  an  imbecile.     That  was  my  impression. 

First  there  is  a  dispute  as  to  the  eff3ct  of  a  provision 
in  the  will,  Mrs.  Cairns  the  representatives  of  Eleanora, 
claiming  one-half  of  the  residue  on  Caroline's  death  instead 
of  one-fourth,  which  defendants  contend  is  her  share,  and, 
second,  she  claims  as  representative  of  Caroline  to  have  an 
account  of  the  administration  of  the  trust  fund  by  Antoin- 
ette during  the  life  time  of  Caroline. 

This  is  the  provision  of  the  will : 

I  give,  devise  and  bequeath  all  the  rest  and  residue  of 
my  estate  of  what  nature  and  kind,  soever,  and  whereso- 
ever situate,  unto  my  said  two  daughters  Antoinette  and 
Caroline,  equally,  share  and  share  alike,  and  Jbo  their  heirs, 
executors,  administrators  and  assigns. 

And  I  direct  that  the  share,  interest  and  proportion 
given  to  my  daughter  Caroline,  by  this  my  will,  shall  be 
received  and  held  by  my  said  executrix  and  shall  be  invest- 
ed by  her  in  real  estate  or  stocks  of  any  description,  with 
power  to  change  and  vary  such  investment  at  pleasure. 
And  I  direct  my  said  executrix  to  pay  the  interest,  divi- 
dends and  annual  produce  thereof,  half-yearly,  to  my  said 
daughter  Caroline  for  and  during  her  natural  life,  for  her 
sole  and  separate  use,  free  from  the  control  and  use  of  any 
husband  she  may  at  any  time  have ;  and  from  and  after 
her  death  towards  the  maintenance,  education  and  support 
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of  any  child  or  children  she  may  leava  until  the  youngest 
shall  attain  the  age  of  twenty-one  years,  and  then  to  pay  and 
divide  the  whole  equally  to  and  among  such  children,  and 
if,  but  one  then  all  to  that  one ;  the  issue  of  any  deceased 
child  or  children  to  stand  in  the  place  of  and  receive  the 
share  pr  shares  of  his  or  her  or  their  deceased  parent  or 
parents  as  the  case  may  be. 

Provided  that  should  my  said  daughter,  Caroline,  die 
unmarried  or  in  case  of  marriage,  should  all  her  children 
die  under  the  age  of  twenty-one  years  and  without  leaving 
issue,  than  I  give,  devise  and  bequeath  all  her  aforesaid 
share,  interest  and  proportion  unto  my  said  two  daughters 
Antoinette  and  Eleanora,  share  and  share  alike  absolutely 
and  for  their  own  use." 

I  think  the  principal  question  is  this : — Whether  the 
gift-over  to  Antoinette  and  Eleanora  of  the  one-half  of  the 
residue  not  bequeathed  to  Antoinette,  that  is  what  I  will 
call  Caroline's  share,  is  void  for  remoteness.  I  have  come  to 
the  conclusion  that  is  not.  It  will  be  remembered  that 
Caroline  died  without  ^ver  having  married.  In  AlUe-  v. 
Hartford,  12  Ch.  D.  691.  Sir  George  Jessel,  M.  R,  dealing 
with  leasehold  as  well  as  freeholds,  said :  "On  a  gift  to  A 
for  life  with  a  gift-over  in  case  he  shall  have  no  son  who 
shall  attain  the  age  of  26  years,  the  gift-over  is  void  for 
remoteness.  On  a  gift  to  A.  for  life  with  a  gift-over  if  he 
shall  have  no  son  who  shall  take  priests  orders  in  the 
Church  of  England  the  gift  ov'er  is  void  for  remoteness, 
but  a  gift  superadded :  "  Or  if  he  shall  have  no  son "  is 
valid  and  takes  effect,  if  he  has  no  son.  Yet  both  these 
events  are  included  in  the  other  event  because  a  man  who 
has  no  son,  certainly  never  has  a  son  who  attains  25  years, 
or  takes  priests  orders  in  the  Church  of  England.  Still 
the  alternative  event  will  take  effect  because  that  is  the 
expression." 

So  in  Theobald  on  Wills  256,  where  that  case  is  cited,  it 
is  said : 

"  But  if  the  testator  has  himself  separated  the  gift  so 
as  to  make  it  take  effect  on  the  happening  of  any  one  of 
several  events,  and  the  event  which  happens  is  not  too 
remote,  the  gift-over  is  good." 

In  the  illustration  given  by  Sir  George  Jessel  as  in  this 
case  the  contingencies  are  expressly  separated  so  that  the 
defendants  do  not  require  to  rely  upon  the  case  of  Evers 
v.  Challis,  7  H.  of  L.  Cases,  531,  I  do  not  say  that  it 
applies. 
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The  only  distinction  I  can  see  between  this  case  and 
the  illustration  used  by  Sir  George  Jessel  is  that  he  puts 
the  case  of  A.  having  a  life  estate,  Und  here  there  is  a  dis- 
pute as  to  whether  Caroline  had  more  than  a  life  estate  or 
not  Assuming  she  had  more,  namely  a  gift  subject  to  the 
contingency  in  the  proviso  only,  that  is,  that  there  is  an 
executory  devise,  I  think  that  the  principle  just  stated 
applies  in  such  a  case,  provided  that  the  testator  expressly 
in  his  will  separates  the  gift.  In  Gray  on  Restraints  on 
Alienation  s.  331,  the  author  says:  "Thus  if  land  is 
devised  to  A.  and  his  heirs,  with  a  gift-over  on  the  tenant 
for  the  time  being,  changing  the  family  name,  such  gift 
might  be  divided  into  two ;  one  a  gift  if  A.  or  any  of  his 
heirs,  bom  in  the  lifetime  of  the  testator,  should  change 
his  name,  and  the  other  a  gift  if  any  of  the  heirs  of  A.,  not 
bom  in  the  lifetime  of  the  testator,  should  change  his  name. 
The  former  gift  would  be  good  ;  the  latter  bad.  The  test- 
ator might  have  separated  the  gifts  but  as  he  has  not  A's 
estate  is  indefeasible.  "  This  is  a  law  where  the  division 
is  of  the  simplest  character.  Thus  a  gift  to  B.  if  no  child 
of  A.  reaches  25  is  bad,  although  A.  dies  without  children ; 
while  if  the  gift-over  had  been,  if  A.  dies  without  children, 
or  if  his  children,  all  die  under  25,  then  on  A's  death 
without  children  the  gift-over  would  have  taken  effect." 

And,  later,  the  author  cites  an  American  case  s.  352. 
"  Bequest  to  A.  in  fee  but  if  she  died  without  issue  or  her 
children  died  before  her  without  issue,  then  over.  A  died 
without  leaving  issue  at  her  death.  Held  that  the  gift- 
over  took  effect.'* 

I  refer  also  to  Lewis  on  Perpetuities,  p.  510. 
Then  the  plaintiffs  contend  that,  as  to  the  gift-over  to 
Antoinette  and  Caroline  and  to  their  heirs  executors,  &c., 
I  must  reject,  on  the  ground  of  repugnancy,  this  proviso  ; 
and  they  cite  in  re  Boiimian,  26  N.  S.  R.,  318,  and  that 
class  of  cases.  But  I  think  that  there  is  no  repugnancy 
and  that  that  class  of  cases  is  inapplicable.  There  would 
be  more  ground  for  rejecting  the  words  heirs,  executors, 
&c.  Shuratt  v.  Bently,  2  M.  &  K.  149.  Neither  do  the 
cases  cited  as  to  the  application  of  the  rule  in  Shelly's  case 
apply  in  the  face  of  that  proviso. 

The  gift-over  being  valid,  I  think,  there  is  nothing  in 
the  will  which  required  Antoinette  or  Eleanora  to  survive 
Caroline  in  order  to  take,  and  that   it  goes  to  their  repre- 
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sentatives — Pinbury  v.  Mkin,  1  Peere  Williams  563  ;  in  re 
Cresawell,  24  Ch.  D.,  102. 

In  this  view  Antoinette  s  representatives  took  one-half 
of  Caroline's  share  and  Eleanora's  representatives  are 
entitled  to  but  one-fourth  of  the  whole  residue  and  do  not 
take  one-half  for  the  next  of  kin  of  Caroline. 

In  my  opinion  the  gift  of  £1,000  which  thus  follows 
was  not  void  for  remoteness ;  it  would  all  vest  within  21 
years  after  the  death  of  Eleanora. 

It  is  clear  that  Antoinette  did  not  comply  with  the 
terms  of  the  trusts  in  respect  to  Caroline-  and  in  my 
opinion  Caroline's  representatives  are  entitled  to  open  up 
the  matter  notwithstanding  those  receipts  under  seal 
There  is  feebleness  of  mind  and  extreme  deafness  on  the 
one  hand,  and  a  business  woman  on  the  other  who  accept- 
ed a  dominant  position  in  regard  to  the  cestui  que  trust 
She  has  not  only  been  trustee  but  she  had  physical  charge 
of  her.  Deafness  has  the  disadvantage  that  explanation 
cannot  be  accomplished  without  much  trouble.  One  of  the 
defendants,  speaking  of  the  taking  of  the  receipts,  says : 
"  When  I  saw  them  signed  Antoinette  would  say  something 
about  signing  her  book  ;  just  intimate  to  her  that  this  was 
a  proper  time  for  signing  her  book ;  something  to  that 
effect.  Caroline  understood  what  it  was."  And,  in  cross- 
examination,  "I  never  saw  any  account  presented  to 
Caroline  when  the&e  receipts  were  got,  and  the  only  con- 
versation would  be  Antoinette  saying  to  Caroline  come 
and  sign  the  book."  "If  there  are  dozen  pages  from 
February  1896,  up  to  March,  1897,  Caroline  would  not 
examine  all  the  accounts  up  to  February  1896,  (Q.  37). 
As  a  matter  of  fact,  if  she  did  attempt  to  examine  them,  I 
do  not  believe  she  would  imderstand  them." 

The  receipts  were,  as  I  said,  apparently  taken  yearly, 
and  on  that  page  of  the  book  there  would  be  the  account  of 
some  income,  I  think  the  joint  income  for  the  month,  and 
on  the  other  page  some  expenses,  (I  think  joint  expenses) 
with  separate  pages  for  each  month  of  the  year.  No  one 
professes  to  understand  these  accounts.  But  apparently 
Caroline's  account  was  not  kept  separate,  and  I  think  not- 
withstanding that  there  were  items  such  as  gifts  to 
charities  and  other  expenditures,  which  should  have  been 
paid  out  of  Antoinette's  income  alone,  one-half  was  charged 
against  the  joint  income.     I  do  not  understand  either  why 
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thp/  hcsiestead  where  Caroline  was  to  have  a  home  was 
abandoned  and  "  Studley  "  purchased,  and  where  the  pur- 
chase money  came  from  without  reducing  capital.  I  think 
the  accounts  must  be  taken.  Something  was  said  to  the 
effect  that  they  must  be  taken  on  the  basis  of  wilful 
default  against  Antoinette,  but,  so  far,  no  case  has  been 
proved  for  that.  It  appears  that  this  can  be  done  at  a 
later  stage  if  it  becomes  necessary.  The  lack  of  this  proof 
will  not  prevent  her  being  charged  with  interest  on  any 
moneys  received  by  her  of  the  trust  estate. 

I  am  further  of  the  opinion  that  the  Statute  of  Limi- 
tations is  no  bar  to  this  part  of  the  case.  The  costs  are 
reserved. 

An  order  was,  thereupon,  made  that  plaintiffs  were 
each  entitled  to  one-twentieth  part  or  share  of  the  rest 
and  residue  of  the  estate  of  Peter  Nordbock  and  an  account 
was  ordered. 

There  was  a  motion  on  behalf  of  plaintiffs  to  confirm. 
and  on  behalf  of  defendants  to  vary  the  report  of  the 
referee,  on  which  the  learned  judge  gave  judg.nent,  as 
follows : 

This  action  was  brought  to  recover  a  share  in  the 
residue  of  Peter  Nordbeck's  estate,  which  the  representa- 
tives of  one  of  his  daughters,  Eleanora,  claim  by  way  of 
remainder  after  the  death  of  another  daughter,   Caroline. 

(I  shall  use  the  Christian  names  of  all  of  these  ladies 
for  convenience.) 

There  is  also  a  claim  to  have  taken  accounts  of  the 
income  which  Antoinette,  another  daughter,  as  trustee, 
should  have  paid  to  Caroline,  on  the  basis  of  a  breach 
of  trust.  The  provision  of  the  will  was  to  this  effect, 
after  payment  of  legacies  and  the  income  of  a  £1,000 
to  Eleanora  and  to  her  children  until  each  reached  the  age 
of  21,  when  the  capital  was  to  be  given  to  them,  the  residue 
was  given  to  Antoinette  and  Caroline  in  equal  shares. 
The  share  of  Caroline  was  to  be  invested  in  real  estate  or 
stocks  of  any  description  with  power  to  vary,  and  the 
income  paid  to  her  half  yearly.  In  case  of  her  dying 
unmarried,  there  was  a  gift  over  to  Antoinette  and  Eleanora. 
Antoinette,  who  was  executrix  as  well  as  trustee,  appar- 
ently never  settled  the  estate  in  the  Court  of  Probate. 


Digitized  by 


Google 


458  THE   NOVA  SCOTIA   REPORTS,   1005. 

The  appraisement  in  that  Court  is  made  the  basis  of  tLe 
Referee's  Report,  and  Antoinette  is  charged  with  principal 
and  interest  accordingly,  -except  in  respect  to  an  invest- 
ment on  mortgage  to  Bennett,  made  by  the  estate,  in  the 
realizing  of  which  there  was  a  large  shrinkage.  The 
testator  died  in  1860,  and  the  appraisement  took  place  in 
March,  1861 — and  there  is  no  evidence  as  to  whether 
£1,502  of  the  notes  of  hand  and  stocks  mentioned  in  the 
inventory  were  ever  realized  or  not,  or  any  trace  of  income 
therefrom.  Moreover,  there  is  no  credit  given  for  funeral 
expenses,  Probate  fees  and  labilities,  if  he  had  any,  at  his 
death.  And  a  man  cannot  very  well  get  rid  of  some  of 
these  things,  and  an  executor  must  pay  them,  and  1861  is 
a  long  time  ago. 

Is  it  to  be  supposed  that  the  payment  of  this  income 
on  the  £1,000  for  at  least  26  years,  and  the  management  of 
the  house  property  left  to  Antoinette  in  trust  for  Eleanora, 
and  the  sale  there:  »f  and  distribution  among  the  children, 
as  well  as  the  trusts  for  Caroline,  were  managed  without 
bills  from  solicitors,  insurance  people,  carpenters,  or  plum- 
bers, and  that  the  investments  were  never  fruitless  or  idle  ? 

The  Referee's  Report  results  in  the  estate  of  Antoinette 
being  charged  with  $24,783.87  as  Caroline's  share  of  the 
capital.  But  the  interest  or  income  is  alarming.  From 
1886  to  1887,  it  appeared  before  me  at  the  hearing  that 
receipts  under  seal  were  yearly  taken  from  Caroline  by 
Antoinette,  something  in  this  form  :  "  Received  my  interest 
in  full  up  to  date,  signed,  sealed,  and  acknowledged  to  be 
correct  in  the  presence  of  a  witness." 

I  felt  obliged,  in  consequence  of  the  fiduciarj*  relation 
existing  between  the  parties  to  those  transactions,  and  of 
the  fact  that  Caroline  at  some  time  or  another  was  weak 
minded,  to  open  up  those  receipts.  But  in  ♦^^he  result,  after 
these  women  died,  thinking  that  no  income  was  due  from 
the  one  to  the  other,  the  Referee  has  charged  Antoinette's 
estate  with  income  due  to  Caroline  in  an  amount  of 
$49,658.18  for  forty  odd  years,  less  $20,500  for  Caroline's 
maintenance,  or  a  balance  of  $29,163.18. 

Having  relied  no  doubt  on  the  releases  which,  the  evi- 
dence showed  a  very  respectable  solicitor,  long  since  dead, 
had  advised,  she  was  without  proper  accounts  or  vouchers, 
and  there  is  no  proof  whatever  that  Antoinette  was  aware 
that  she  was  incapable  of  executing  a  release  or  concur- 
rence in  a  departure  from  the  terms  of  the  trust. 
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In  regard  to  the  capital,  more  than  one  half  of  the 
capital  of  both  Caroline  and  Antoinette  was  intact,  and  I 
suppose  there  was  no  objection  to  Antoinette  using  her 
share  as  she  pleased.  There  were  proper  investments  of 
half  in  the  Bank  stocks,  fire  insurance  stock  and  deposit 
receipts,  afterwards  put  out  on  mortgage. 

In  respect  to  income  there  was  what  amounts  to  a 
breach  of  trust.  The  residue  was  never  ascertained. 
Instead  of  paying  the  income  upon  what  would  be  the 
residue  to  Caroline  half  yearly,  Antoinette  -employed  the 
total  income  (or  rather  the  part  of  it  which  the  evidence 
shows,  was  received)  probably  in  paying  Eleanora's  interest, 
and  in  the  support  of  both  herself  and  Caroline,  and  took 
the  receipts  which  I  have  mentioned.  One  can  imagine 
two  sisters  living  together  doing  that  sort  of  thing,  and  a 
solicitor  advising  it.  Of -course,  an  Appeal  Judge  might 
say  exactly  what  she  should  have  done  in  respect  to  this 
sister,  who,  as  I  said,  was  weak  minded,  but  after  all,  I 
think  it  would  come  back  to  Antoinette  keeping  her,  and 
a  reasonable  allowance  made  for  that  plus  costs. 

It  may  be  thought  that  Antoinette  had  the  best  time 
of  the  two  out  of  the  joint  income.     I  have  read  the  evi- 
dence very  carefully.     I  notice  that  the  Rev.  Dr.  Murray 
says  in  his  evidence  as  to  a  "  fair  allowance  for  maintain- 
ing Caroline,"  "  I  would  not  undertake  it  for  less  than 
$1,500  to  $2,000."     And  I  think  that  a  reasonable  juror 
would  say  that  he  would  rather  respond  out  of  that  income 
to  the  requirements  of  Antoinette  than  to  those  of  Caro- 
line.    Antoinette,  too,  put    more  into  it   than  Caroline. 
Besides  her  share  in  the  capital,  fixed  now  at  $24,783.87, 
she  had   a  legacy  of  some  £1,450,  and  furniture  £232. 
And,  as  far  as  I  can  discover,  her  executors  have  nothing  to 
show  for  these  excepting  Studley,  which  cost  her  $15,000 
in  1880,  furniture  over  and  above  the  £232   which  she 
started  with  40  years  ago,  and  a  very  small  portion  of  the 
other  capital  after  Caroline's  estate  is  satisfied.     I  do  not 
think  she  did  anything  with  Caroline's  estate  which  she 
would  not  do  with  her  own,  and  she  was  to  have  one-half 
of   the   remainder  after  Caroline's  death.     Studley  may 
have  been  expensive,  but  Caroline  got  the  benefit  of  it, 
and  the  retirement  was  an  advantage  to  one  in  her  con- 
dition of  mind  and  health.     As  I  have  said,  I  have  opened 
up  the  receipts,  but  after  all,  it  was  a  very  simple  trans- 
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action  which  Caroline  might  have  understood,  namely, 
that  she  was  to  be  supported  from  her  share  of  the  income 
to  arise  roughly  from  £5,000  N.  S.  Currency,  that  is, 
assuming  Antoinette  got  all  of  the  £1,502. 

There  is  evidence  tending  to  show  that  there  was  no 
great  disproportion  between  the  income  and  a  reasonable 
amount  for  maintenance.  And  I  am  disposed  to  think 
that  Antoinette  acted  reasonably,  as  I  said  she  acted  as 
she  would  and  did  with  her  own,  and  upon  a  solicitors 
advice,  and  I  am  sure  she  acted  honestly. 

We  have  copied  in  Nova  Scotia  an  English  Statute  for 
the  relief  of  Trustees,  in  respect  to  breaches  of  trust,  where 
the  trustee  has  acted  honestly  and  reasonably.  I  refer  to 
the  Acts  of  1902,  c.  13,  s.  1.  And  there  are  authorities  upon 
the  English  Act— Clawea  v.  Pitrdy,  1898,  2  Ch.  593;  Knights 
V.  Roberta,  76  L.  T.  N.  S.,479,  andUatit  can  be  used  at  this 
stage  of  the  case,  Smith  v.  Stuart,  77  L,  T.  N.  S.,  129,  and 
Angiin  on  Trustees  Relief,  121.  There  is  copied  from  the 
English  Act,  also  the  Statute  of  Limitations,  R.  S.  ch. 
167,  s.  26,  which  is  pleaded  and  applies,  unless  it  is  shown 
by  the  plaintiff  that  there  was  a  fraudulent  breach  of  trust, 
or  a  retention  of  the  money,  or  a  previous  conversion  to 
the  trustees'  own  use.  These  are  authorities  cited  in  Mr. 
Justice  Anglings  book,  p.  78  on  this  Statute,  and  I  also 
refer  to  the  case  of  Nixon  v.  Trustee,  1902, 1  Ch.  176  ;  Col- 
lings  V.  Wade,  1896,  1  Jr.  R.  340.  And  in  re  Page,  1893, 
1  Ch.  304 ;  Howe  v  Winterton,  1896,  2  Ch.,at  p.  633.  Per- 
haps I  ought  to  say  before  passing,  that  Caroline  was  not, 
in  my  opinion,  a  person  of  unsound  mind  within  the  mean- 
ing of  the  Statutes  of  Limitations.  Hiam  Ex  jxirte 
Boursly,  3  Atk.  167 ;  Stewart  v.  Tispenard,  26  Wend. 
300;  Jenkins  v.  Jenkins,  26  Am.  Dec.  438. 

Now,  rightly  or  wrongly,  a  reference  was  directed  by 
me  to  take  the  accounts  to  ascertain  among  other  things 
an  amount  proper  to  be  allowed  for  the  maintenance,  sup- 
port and  care  of  Caroline.  And  I  am  asked  by  the  defen- 
dants to  vary  the  report  not  only  in  this  particular,  but  in 
respect  to  other  matters.  Of  course,  the  hearing  had  been 
mainly  directed  to  the  shares  of  each  in  the  residue  involv- 
ing very  different  questions. 

As  to  the  amount  allowed  by  the  Referee  for  the  main- 
tenance of  Caroline,  I  have  come  to  the  conclusion  that  it 
is  inadequate.  The  Referee  prefaces  the  clause  by  saying 
"  Taking  into  consideration  that  Caroline  was  entitl^  t» 
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free  lodging,  I  have,  &c."  By  the  will  a  house  on  Bruns- 
wick Street  was  given  to  Antoinette,  subject,  nevertheless, 
to  the  free  and  unrestricted  use  and  occupation  of  the 
same  by  Caroline  for  and  during  the  term  of  her 
natural  life.  The  clause  in  the  decree  would  be  construed 
to  apply  to  the  period  before  the  sale  of  the  property. 
Away  back  in  1866  a  deed,  in  which  this  provision  in  the 
will  was  recited,  was  made  by  both  Antoinette  and  Caro- 
line to  one  Woods,  and  Caroline  was  a  party  to  that  deed. 
I  suppose  that  during  the  lifetime  of  Caroline,  Antoinette 
and  Caroline  were  to  be  tenants  in  common,  and  I  do  not 
think  that  this  provision  attached  to  the  subsequent  pro- 
perties acquired  by  Antoinette.  There  is  no  case  made  out 
for  disturbing  the  deed  to  Woods,  or  to  make  Antoinette 
a.ccouut  for  the  proceeds  of  the  estate  or  interest  which 
Caroline  had  in  the  house,  if  Antoinette  ever  got  them. 
The  Referee  did  not  proceed  upon  that  ground.  It  was 
competent  for  these  sisters  to  sell  if  they  wished  to  do  so, 
and  live  in  a  more  desirable  residence.  However,  I  shall 
deal  with  the  case  as  if  Antoinette  was  obliged  to  supply 
lodgings  for  Caroline  wherever  they  lived,  or,  in  other 
woi-ds,  as  if  she  received  the  proceeds  of  Caroline's  life 
interest.  But  I  think  it  is  only  fair  to  hold  that  the 
accommodation  in  the  house  at  Victoria  Road,  and  after- 
wards at  Studley  from  1880,  was  much  more  comfortable 
and  commodious  than  on  Brunswick  Street,  and  that  Caro- 
line should  pay  accordingly.  For  Caroline's  board  and 
attendance,  clothing  and  medical  attendance,  the  Referee 
has  allowed  $500  per  annum. 

I  have  read  over  the  evidence  as  to  the  condition  of 
mind  and  body  of  Caroline.  She  had  to  be  looked  after 
day  and  night  like  a  child ;  some  one  always  kept  an  eye 
on  her.  More  than  once  she  set  a  fire  going.  Her  food 
had  to  be  served  to  her  own  room — she  was  much  afflicted 
with  involuntary  evacuations,  causing  constant  trouble  and 
changing  of  clothing  and  bedding.  Then  she  had  extra 
comforts — she  was  frequently  taken  out  driving  ;  she  had 
a  sitting  room  and  bedroom,  besides  the  use  of  the  house 
and  grounds;  she  had  good  food,  sometimes  special  delicacies 
for  herself  ;  she  had  attention  from  many  members  of  the 
household,  and  one  servant's  whole  attention. 

In  some  of  the  figures  given  in  the  evidence,  there  is 
no  consideration  given  to  the  additional  burden  of  a  person 
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in  the  condition  of  Caroline.  If  the  Court  had  been  deal- 
ing with  the  matter,  Caroline,  according  to  her  fortune  and 
circumstances,  would  have  had  an  attendant  whose  services 
and  board  would  have  to  be  paid  for. 

I  really  think  that  Caroline's  own  estimate,  as  shown 
by  the  receipt,  of  what  she  ought  to  pay,  was  nearer  the 
mark,  and  I  think  $400  per  annum,  in  addition  to  the  sum 
allowed  by  the  Referee,  would  be  reasonable. 

Coming  back  to  the  sum  of  £1,502,  which,  from  the 
mere  fact  of  its  being  included  in  the  inventory,  Antoinette 
is  presumed  to  have  realized  over  forty  years  ago,  and  in 
respect  to  income  on  this  at  5^%  making  $11,997.64,  and 
at  5%  making  $584.80  additional,  she  is  charged  with  one 
half.  I  think  the  report  ought  to  be  modified.  There  is 
no  trace  of  the  capital  or  income. 

In  Williams  on  the  Law  of  Accounts,  page  183,  it  is 
said  : 

'•  For  when  a  fund  has  never  been  received  but  has 
been  inexcusably  left  outstanding  and  lost,  it  seems  the 
Court  contents  itself  with  holding  the  trustees  liable  for 
the  principal  without  charging  them  with  interest." 

Of  course,  there  may  be  a  presumption  from  the  inven- 
tory that  it  was  received.  But  I  think  the  Statute  of 
Limitations,  which  I  have  already  mentioned,  would  apply 
in  respect  to  part  of  this  income,  i,  e.,  up  to  six  years 
before  action,  unless  the  plaintiff  showed  that  it  came 
within  one  of  the  terms  mentioned  in  the  Statute,  or,  more 
particularly  in  this  case,  that  it  had  been  converted  to  the 
trustee  8  own  use. 

The  sentence  in  my  judgment  upon  the  hearing  as  to 
the  Statute  of  Limitations  not  applying,  which  was  then 
appropriate  as  far  as  the  facts  appeared,  may,  however, 
have  misled  the  plaintiffs,  and  I  shall  direct  an  inquiry  by 
the  Referee  in  respect  to  this  matter,  both  concerning  prin- 
cipal and  interest,  in  view  of  both  of  these  Statutes  to  which 
I  have  referred.  There  is  a  charge  of  $800  per  year  for  19 
years  net  rental  of  the  Granville  Street  property.  This 
property  was  in  mortgage  to  Peter  Nordbeck  when  he  died. 
It  was  finally  foreclosed  and  had  to  be  bidden  in  at  the 
sale  by  the  trustee,  and  had  to  be  sold  at  a  loss  19  years 
afterwards.     And  then  for  periods  of  time  it  was  let. 

The  Referee  says  in  his  report : 

"  No  evidence  of  the  rents  has  been  given  in,  but  from 
my  own  knowledge  and  from  inquiries  made  by  me,  I  am 
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satisfied  that  the  property  during  these  years  did  not  net 
over  $800  per  year,  and  I  have  charged  that  sum/' 

At  the  hearing  of  the  motion  before  me  to  vary  the 
reporii,  an  affidavit  was  read,  showing  that  it  was  vacant 
for  several  years,  and  that  this  had  been  stated  before  the 
Referee,  although  not  noted.  I  think  that  if  the  plaintiffs 
were  going  for  the  rents  or  propertj',  rather  than  interest 
on  the  capital,  they  should  have  given  evidence  before  the 
Referee  which  would  save  him  the  trouble  of  making 
inquiries  from  the  neighbours,  and  using  his  own  know- 
lege.  However,  I  am  satisfied  that  Antoinettee  is  over- 
charged in  respect  to  this  matter,  and  it  will  be  referred 
back  to  the  Referee  for  further  inquiry. 

Then  as  to  the  rate  of  interest  charged  throughout, 
particularly  upon  a  sum  of  $7,000  not  invested.  This  is  a 
cafle  in  which  in  England  a  trustee  would  be  charged  with 
4%  not  5%  or  compound  interest  But  I  do  not  feel  justified 
in  adopting  the  English  practice  in  face  of  the  Ontario 
practice,  and  therefore  do  not  lower  or  alter  the  rate 
charged  by  the  Referee. 

I  have  said  that  the  estate  of  Peter  Nordbeck  was  not 
settled  in  the  Court  of  Probate,  but  this  Court  has  repeat- 
edly exercised  that  jurisdiction,  and  in  this  case  the  plain- 
tiflfe  pray  for  it.  I  think  that  there  ought  to  be  a  reason- 
able allowance  made  for  funeral  expenses,  Probate  fees  and 
Proctors'  fees,  up  to  the  date  of  the  last  step,  and  the  usual 
allowance  to  an  Executor  for  Commission  following  the 
practice  of  that  Court,  on  the  whole  estate. 

At  the  time  of  the  foreclosure  sale  there  was  appar- 
ently a  loss  of  interest  upon  the  mortgage  amounting  to 
$271.00,  which  I  think  Antoinette  should  not  be  held 
responsible  for.  And  apparently  she  had  to  pay  the  fore- 
closure costs,  which  should  be  allowed  to  her. 

In  respect  to  her  commissions  as  trustee,  it  is  in  evidence 
that  there  was  no  end  of  trouble  with  the  provisions  for 
Eleanora's  bequests. 

But  I  believe  that  no  commissions  are  allowed  to  a 
trustee  for  anything  previously  to  the  year  1888,  the  date 
when  the  Statute  was  passed  providing  for  such  commis- 
sions. Since  that  date  she  should  be  allowed  commissions 
as  a  trustee,  and  before  and  since  by  any  reasonable  allow- 
ances made  to  a  trustee. 

I  refer  the  report  back  for  the  further  inquiries  indicated 
in  this  judgment  and  to  have  the  necessary  variations  made. 
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I  think  that,  under  the  judicature  rules,  Order  32, 
rule  3,  upon  the  further  inquiry,  the  books  kept  by 
Antoinette  should  be  taken  as  prima  facie  evidence  of  the 
truth  of  the  matters  therein  contained.  They  consist 
principally  of  admissions  against  her  own  interest.  Going 
back  to  1861  for  accounts,  when  the  principal  parties  are 
all  dead,  is  a  serious  matter,  and  particularly  when  receipts 
have  been  swept  away.  I  did  not  yield  to  this  at  the  time 
of  settling  the  order,  but  I  see  it  is  absolute  necessary  now. 
WUliama  on  Accounts,  p.  22. 

Costs  are  reserved. 

From  this  judgment  plaintiffs  appealed. 

1905,  January  20th.     H,  Mclnnes  in  support  of  appeal. 

W,  B.  A.  Ritchie,  K.  (7.,  contra. 

1905,  March  18th.  Townshend,  J. — This  is  an  appeal 
from  the  order  of  Mr.  Justice  Graham,  in  which  he  referred 
back  to  the  Referee,  for  further  enquiry,  his  report  made 
under  a  previous  order  on  the  hearing  of  the  cause.  In 
the  last  mentioned  order  the  referee  had  been  directed  to 
take  the  accounts  and  make  several  enquiries  in  respect  to 
the  Estate  of  Peter  Nordbeck,  and  as  to  the  receipt  of  the 
same  by  Antoinette  Nordbeck,  his  executrix,  and  of  the 
income  received  by  her  therefrom  for  herself,  and  as  trustee 
for  her  sister  Caroline,  and  as  to  the  proper  allowance  to 
be  made  out  of  Caroline's  income  for  her  support  and  care 
by  Antoinette.  There  were  other  enquiries  incidental  to 
the  above.  Among  the  directions  to  the  referee  the  learned 
judge  said  that  the  Statute  of  Limitations  was  to  be  no 
bar  to  plaintiffs  case.  The  referee  held  the  enquiry  and, 
on  the  18th  July,  1904,  made  his  report,  finding  a  balance 
of  $29,153.18  againyt  the  defendants  as  executors  of 
Antoinette. 

Notice  was  given  by  defendants  of  an  application  to 
vary  the  report  in  several  particulars  specified  in  the  notice, 
and,  on  the  same  being  heard  by  the  learned  judge,  he 
made  the  order  now  appealed  from,  on  the  17th  December, 
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1904,  as  amended  by  his  order  of  the  27th  January,  1905. 
This  amended  order  is  in  the  following  terms,  and  it  will 
be  noted  that  it  materially  differs  from  the  first  in  respect 
to  the  matters  to  be  inquired  into,  and  allowance  to  be 
made,  and  especially  in  directing  an  enquiry  ''  whether  the 
trustee  acted  honestly  and  reasonably  within  the  meaning 
of  section  57  of  the  Trustee  Act,  and  ought  fairly  and 
reasonably  to  be  excused  and  relieved  from  personal 
liability :" 

"  This  order  coming  on  for  further  consideration,  and 
upon  hearing  read  plaintifTs  notice  of  motion  to  confirm 
the  report  of  F.  H.  Bell,  Esquire,  referee,  dated  the  18th 
day  of  July,  1904,  and  defendants  notice  of  motion  to 
vary  said  report,  this  Court  was  pleased  to  reserve  judg- 
ment and  now,  upon  motion  of  counsel  for  defendants. 

It  is  ordered  that  said  report  be  varied  by  increasing 
the  annual  amount  allowed  for  the  maintenance,  support 
and  care  of  Caroline  Nordbeck,  in  answer  to  inquiry  No. 
7,  from  8500.00  to  $900.00. 

And  it  is  further  ordered,  that  the  said  report  be 
referred  back  to  the  referee  for  further  enijuiry  and  report 
and  that  upon  such  further  enquiry,  in  answer  to  inquiry 
No.  1,  a  reasonable  allowance  be  made  for  funeral  expenses, 
probate  and  proctor's  fees,  and  the  usual  allowance  to  an 
execut<:)r  for  commission  upon  the  whole  estate  in  accord- 
ance with  the  practice  of  the  Probate  Court,  and  reasonable 
allowance  for  trustees'  commission  on  principal  since  the 
16th  day  of  April,  1888  ; 

And  it  is  further  ordered,  that,  upon  such  further 
inquiry,  the  referee  do  enquire  and  report  both  concerning 
principal  and  interest, 

(a)  Whether  the  trustee  acted  honestly  and  reason- 
ably within  the  meaning  of  section  57  of  the  Trustee  Act 
and  ought  fairly  and  reasonably  to  be  excused  and  relieved 
from  personal  liability, 

(ft)  Whether  plaintiff  's  claim  in  whole  or  in  part  is 
founded  upon  any  fraud  or  fraudulent  breach  of  trust,  to 
which  the  trustee  was  party  or  privy,  or  is  to  recover  pro- 
perty or  the  proceeds  thereof  still  retained  by  the  trustee, 
or  previously  received  by  the  trustee  and  converted  to  the 
use  of  the  trustee. 

30— X.  s.  R.  37. 
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And  it  is  further  ordered,  that  upon  such  further 
inquiry  the  defendants  be  not  charged  with  loas  of  interest 
upon  the  Bennett  mortgage,  amounting  to  $271.00,  and 
that  reasonable  allowance  be  made  for  the  costs  of  fore- 
closing the  said  mortgage,  and  that  rea-sonable  allowance 
be  made  for  executor's  commission  on  income  up  to  eighteen 
months  from  the  probate  of  will  of  Peter  Nordbeck,  and 
that  reasonable  allowance  be  made  for  trustee  s  commission 
on  income  since  the  16th  day  of  April,  1888. 

And  it  is  further  ordered,  that,  upon  such  further 
inquiry,  all  just  allowances  not  hereinbefore  directed,  be 
made,  and  that  upon  such  further  inquiry  the  books  of 
account  by  Antoinette  Nordbeck  shall  be  taken  as  prifna 
facie  evidence  of  the  truth  of  the  matters  therein  contained. 

And  it  is  ordered,  that  further  consideration  of  this 
action  be  adjourned,  with  liberty  to  either  party  to  apply 
in  Court  or  at  Chambers,  and  that  all  costs  of  both  parties 
be  reserved." 

In  addition  to  the  modification  specifically  set  oat  in 
this  order  the  learned  judge,  in  his  written  decision,  makes 
two  other  directions  of  a  material  character  different  from 
those  contained  in  the  decision  on  the  hearing.  That  is  to 
flay,  he  now  holds  that  the  Statute  of  Limitations,  chap.  167 
R.  S.  sec.  26,  may  be  a  bar  to  plaintiff's  claim,  or  parts  of 
it,  and  he  further  directs  that  "  the  books  kept  by  Antoi- 
nette should  be  taken  as  prima  facie  evidence  of  the  truth 
of  the  matters  therein  contained,  as  they  consist  princi- 
pally of  admissions  against  her  own  interest." 

Now  it  will  be  seen  at  a  glance  that  the  inquiry  of  the 
referee  under  these  amended  directions  may  produce  a 
vastly  different  result  from  that  which  is  to  be  found  in  the 
report  already  filed,  adverse,  of  course,  to  plaintiffs'  inter- 
ests, and  against  this  last  order  and  amended  direction 
they  have  taken  this  appeal.  At  the  outset  counsel  for 
plaintiffs'  denied  the  power  of  the  Judge  to  send  back 
the  report  with  directions,  in  some  respects,  diametrically 
opposed  to  those  given  at  the  hearing.  In  his  last  deci- 
sion, he  says  : 

"  I  refer  the  report  back  for  the.  further  inquiries 
indicated  in  this  judgment,  and  the  necessary  variations 
made." 


Digitized  by 


Google 


CAIRNS   ET   AL  V.   MURRAY   ET   AL.  467 

There  can  be  no  misunderstanding  on  the  part  of  the 
referee  as  to  the  cciirse  to  be  pursued,  and,  in  my  opinion, 
there  can  be  no  doubt  as  to  the  power  of  the  Judge,  in  the 
course  of  further  directions  in  such  a  suit  as  this,  to  correct 
any  errors  which,  on  further  consideration,  he  may  think 
he  has  fallen  into.  The  whole  cause  and  matters  in  con- 
troversy are  still  before  him  and  subject  to  such  directions 
as  he  may  deem  necessary  to  give,  unlike  a  common  law 
action  where,  once  the  order  is  signed,  the  Judge  cannot 
make  any  change  or  alteration.  The  only  question  then, 
before  us  on  this  appeal,  is  whether  the  further  directions 
were  such  as  could  have  been  properly  made  under  the 
circumstances  in  evidence.  We,  having  nothing,  at  the 
present  time,  to  do  with  the  application  of  them  to  the 
facts  in  evidence  by  the  referee.  That  will  be  a  matter 
for  consideration  on  motion  to  confirm  the  report  he  may 
make.  This  being  so,  I  proceed  briefly  to  consider  the 
several  matters  complained  of. 

The  most  important,  in  my  opinion,  is  the  direction  in 
respect  to  the  Trustee  Act,  c.  13  Acts,  1902.  The  learned 
judge  says : 

"  There  is  evidence  to  show  that  there  was  no  great 
disproportion  between  the  income,  and  a  reasonable  amount 
for  maintenance,  and  I  am  disposed  to  think  Antoinette 
acted  reasonably.  As  I  said  she  acted  as  she  would  and 
did  with  her  own,  and  upon  a  solicitor  s  advice,  and  I  am 
sure  she  acted  honestly.  We  have  copied  in  Nova  Scotia 
an  English  Statute  for  the  relief  of  trustees  in  respect  to 
breaches  of  trust,  where  the  trustee  has  acted  reasonably 
and  honestly." 

The  section  of  the  Act  referred  to,  reads  as  follows  : 

"  If  it  appears  to  the  Court  that  a  trustee  is,  or  may 
be  personally  liable  for  any  breach  of  trust  whether  the 
transaction  alleged  to  be  a  breach  of  trust  occurred  before 
or  after  the  passing  of  this  Act,  but  has  acted  honestly 
and  reasonably,  and  ought  fairly  to  be  excused  for  the 
breach  of  trust,  and  for  omitting  to  obtain  the  directions 
of  the  Court  in  the  matter  in  which  he  committed  such 
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breach,  then   the   Court   may   relieve   the -trustee  either 
wholly  or  partly  from  personal  liability  for  the  same." 

There  was,  no  doubt,  a  technical  breach  of  trust  on  the 
part  of  Antoinette  in  this  case,  and  the  learned  judge  has 
found  that  she  acted  honestly  and  reasonably,  and  I  think, 
ought  fairly  to  be  excused   for  such  breach  of  trust    I 
cannot  imagine  a  case  more  appropriate  for  relief  under 
the  above  Statute.     Apart  from  the  breach  of  trust  could 
anything  have  been  more  natural,  and  I  may  add  proper, 
for  Antoinette  to  have  done  than  the  course  she  pursued, 
of  using  the  joint  incomes,  of  herself  and  sister  for  their 
mutual  benefit,  and  convenience.     She  took  her  imbecile 
sister  imder  her  care,  and  appears  to  the  day  of  her  death 
to  have  provided  for  her  a  mast  comfortable  home,  attend- 
ance and  other  luxuries.     All  that  a  person  in  her  condi- 
tion could  have  desired,  and  one  in  accordance  and  propor- 
tion to  the  income  they  jointly   had.     The  mistake  she 
made  was  in  not  separating  Caroline's  share  from  her  own, 
and  in  not  keeping  a  separate  account  of  her  income;  but 
there  is  no  imputation  on  her  honesty  in  dealing  with 
both.     They  mutually  enjoyed  the  joint  income,  and  this 
condition  of  things  continued  from  hei-  father's  death  until 
her  own.    Now  after  more  than  forty  years  have  passed,  and 
she  is  in  her  grave,  it  is  sought  to  question  an  arrangement 
which  is  shown  to  have  been  good  for  the  beireficiary,  and 
.  to  make  Antoinette's   estate  liable  on  a  purely  busing 
basis,  disregarding  the  motives  and  reasons  which  actuated 
the  sisters  in  living    together.     Vide    Cleivs  v.    Grindey, 
(1898)  2  Ch.  593  ;  Swain  v.  Bringe7)ian,  (1891)  3  Ch.  233; 
Knight  V.  Roberts,  76  L.  T.  N.  S.,  479  ;  Smith  v.  Smrt, 
77  L.  T.  N.  S.,  129. 

The  learned  judge  has  directed  the  report  to  be  varied 
by  increasing  the  annual  amount  allowed  for  the  main- 
tenance, support  and  care  of  Caroline  Nordbeck,  in  answer 
to  inquiry  No.  7,  from  $500.00  to  $900.00  In  my  opinion 
the  evidence  amply  warranted    his  doing  so.     I 
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have  gone  even  further  and  said  the  allowance  should  be 
to  the  full  extent  of  her  income  which  was  no  doubt 
expended  for  their  mutual  benefit  with  her  own.  Vide 
Selby  V.  Jackson,  6  Beav.  192  at  203. 

In  respect  to  the  income  received  by  the  defendants 
since  the  death  of  Antoinette,  which  is  inquiry  No.  4,  I 
agree  that  they  should  be  only  charged  with  income  within 
six  3''ears  before  action  brought,  with  the  exception  men- 
tioned in  the  order,  and  I  think  also  there  should  be  a 
reasonable  allowance  made  for  funeral  expenses,  probate 
and  proctor's  fees,  and  the  usual  allowance  for  commission 
on  the  whole  estate  in  accordance  with  the  practice  of  the 
Probate  Court.  AH  these  expenditures  must  have  been 
incurred  bj^  the  executrix,  for  which  she  should  be  indem- 
nified, although  it  is  difficult  at  this  time  to  fix  them 
precisely.  For  the  same  reasons  the  usual  allowance 
should  be  made  to  Antoinette's  estate  for  her  commission 
as  trustee  since  April,  1888,  when  the  Statute  permitted 
such  a  charge  to  be  made.  None  of  the  other  directions 
were  specially  objected  to  by  plaintifi^'s  counsel  except  the 
one  in  respect  to  Antoinette's  books  being  accepted  as 
prima  facie  evidence  of  the  truth  of  the  charges.  Having 
had  the  opportunity  of  inspecting  these  books,  which  are 
very  imperfectly  kept,  but  on  the  face  shew  that  the 
entries  were  honestly  made,  I  think  the  learned  judge 
was  right  in  making  this  direction. 

The  remaining  important  change  in  the  directions 
relates  to  chap.  167,  sec.  26  Statute  of  Limitations.  It  is 
to  be  observed  that  there  is  no  controversy  over  the  prin- 
cipal out  of  which  the  income  arises.  This  is  all  accounted 
for  with  the  exception  of  £1502,  to  which  I  will  advert 
later  on.  The  whole  dispute,  with  that  exception,  relates  to 
the  income  derived  therefrom.  The  further  question  then 
is  whether  the  defendants  are  entitled  to  plead  the  Statute 
in  bar  to  the  whole  or  any  part  of  the  claim  for  income. 
By  sec.  26,  subsec.  (b)  "  if  the  action  or  other  proceeding 
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iH  brought  to  recover  money  or  other  property,  and  is  one 
to  which  no  other  provision  of  this  chapter  applies,  the 
trustee,  or  persons  claiming  through  him,  shall  be  entitled 
to  the  benefit  of,  and  be  at  liberty  to  plead  the  lapse  of 
time  as  a  bar  to  such  action  or  other  proceeding  in  the 
like  manner,  and  to  the  like  extent  as  if  the  claim  had 
been  against  him  in  an  action  for  debt,  for  money  had  and 
received."  This,  of  course,  is  subject  to  the  three  excep- 
tions, in  the  first  part  of  the  section,  that  (1)  there  has 
been  no  fraud  or  fraudulent  breach  of  ti-ust ;  (2)  or  where 
the  proceeds  are  still  retained  by  the  trustee,  or  (3)  received 
by  the  trustee  and  converted  to  his  own  use.  There  is, 
as  has  been  already  indicated,  no  pretence  of  fraud  in  this 
case,  and  as  to  the  two  other  exceptions  if  Antoinette  dis- 
posed of  the  whole  income  for  the  benefit  of  her  sister 
Caroline  and  herself,  I  do  not  see  that  she  can  be  charged 
either  with  retaining  it,  or  converting  it  to  her  own  use. 
These  will  be  matters  for  inquiry  by  the  referee  under  the 
directions  given,  and  I  am  of  opinion,  that  the  facts,  so  far 
as  the  evidence  is  before  us,  justify  the  defendants  in 
availing  themselves  of  the  protection  of  the  Statute. 

It  is  shown  by  the  ref creeps  report  that  there  is  £1502 
of  Peter  Nord beck's  estate,  as  found  in  the  inventory  on 
file,  unaccounted  for,  and  the  defendants  say  that  they 
had  not  been  able  to  learn  anything  about  it.  In  making 
up  the  accounts  the  referee,  for  want  of  other  material, 
charged  Antoinette  as  executrix,  with  the  whole  amount 
of  the  inventory,  and  found  all  property  accounted  for 
except  this  sum.  It  is .  urged  by  the  defence  that  at  this 
late  date,  over  forty  years,  and  after  Antoinette's  decease, 
they  ought  not  to  be  called  on  to  explain  this  deficiency. 
It  is,  however,  in  view  of  Caroline's  incapacity  to  look  after 
her  rights,  impossible  to  impute  laches  to  her  in  this  respect, 
and  I  see  no  way  in  which  her  estate  can  be  relieved  from 
liability. 

But  with  regard  to  the  interest  accruing,  or  which 
should  have  accrued  from  its  investment,  the  case  is  dif- 
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ferent.  I  think  the  same  rule  must  be  applied  to  it  as  to 
the  income  from  other  sources,  and  that  the  defendants 
should  only  be  charged  with  interest  for  six  years  preced- 
ing the  commencement  of  this  action. 

I  have  not  thought  it  necessary  to  take  extracts  from 
the  case  cited,  as  each  depends  on  the  particular  circum  - 
stances.  The  views,  however,  which  I  have  endeavored 
to  express  on  the  facts  before  us  are,  I  think,  in  harmony 
with  the  decision  of  the  learned  judge,  who  heard  and 
decided  them.  The  result,  in  my  opinion,  is  that  this 
appeal  be  dismissed  with  costs,  and  that  the  referee  take 
the  accounts  under  the  amended  directions  of  the  learned 
judge  below. 

Meagher,  J. — I  am  not  entirely  satisfied  with  the 
result.     That  is  all  I  can  say. 

Appeal  dismissed  with  costs. 


Johnson  v.  Durant. 

Before  Graham,  E.  J.,  and  Fraser  and  Russell,  JJ. 

New   trial — Question  of  fact — Trial  judge's  finding-  reviewed — Sale — 
Delivery — Burden  of  proof  . 

Where  a  question  of  fact,  as  to  which  the  evidence  is  contradictory, 
and  as  to  which  there  is  no  preponderance  in  favor  of  either  party, 
has  been  determined  by  the  trial  judge  in  favor  of  the  plaintiff,  but 
wiih  doubt,  and  only  for  the  reason  tnat,  to  send  the  case  to  a  jury, 
would  probably  result  in  a  disagreement  and  in  expense  to  the 
parties,  the  Court,  if  they  consider  that  the  interests  of  justice 
require  it,  will  review  the  judge's  finding  and  will  order  a  new  trial, 
directing  the  issues  to  be  settled  by  a  jury. 

Where  the  delivery  of  goods,  after  negotiations  for  a  sale,  is  as  con- 
sistent with  defendant's  account  of  the  transaction  (delivery  on  ap- 
proval) as  it  is  with  plaintiffs,  the  trial  judge  is  in  error  in  regarding 
the  delivery  as  a  fact  which  requires  explanation,  and  throws  the 
burden  on  defendant. 

Appeal  from  the  following  decision  of  Townshend,  J.  : 

This  is  an  action  to  recover  the  price  of  a  piano  alleged 
to  have  been  sold  and  delivered  to  defendant.  The  defence 
is  that  there  was  no  sale,  but  that  the  piano  was  simply 
placed   in  defendant's  home    by  the  plaintiiF  that  they 
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might  try  and  use  it  and  thereby  be  induced  to  purchase. 
It  is  not  set  up  by  the  defendant  that  it  was  hired  for  use, 
but  at  plaintiffs  own  request,  and  on  his  own  motion,  it 
was  sent  to  the  house  as  above  mentioned,  although  he 
admits  he  consented  to  his  doing  it. 

The  witnesses  are  in  direct  conflict  as  to  whether  there 
was  a  sale  or  not.  The  plaintiff,  Johnson,  swears  in  the 
most  positive  terms  that  after  defendant  and  his  wife  had 
seen  and  examined  the  piano,  they  selected  and  agreed  to 
purchase  it,  and  in  pursuance  of  that  agreement  the  piano 
was  delivered  ;  and  that,  in  view  of  their  promise  to  pay 
for  it  in  cash  in  week  or  two,  he  did  not  take  any  note 
or  other  document  showing  the  terms  of  sale. 

He  did,  however,  at  once  make  a  charge  for  the  piano 
in  his  books.  He  is,  to  some  extent,  supported  by  one  of 
his  employees,  the  tuner,  that  it  was  a  sale.  He  says  that,  at 
the  close  of  the  deal,  Mr.  Durant  said,  "  This  will  do,  I  will 
take  this  one,  meaning  style  22."  They  then  went  from 
there.  Mr.  Durant  said,  "  You  will  send  it  up  this  after- 
noon," and  Mr.  Johnson  said  he  would  send  it  that  after- 
noon if  possible ;  if  not,  in  the  morning.  This  witness 
admits  he  was  not  present  at  all  the  conversation. 

The  defendant  and  his  wife  are  equally  positive  that, 
while  they^  were  satisfied  both  -with  the  piano  and  price, 
they  told  the  plaintiff  they  would  not  buy  and  did 
not  intend  to  buy,  until  they  had  the  money  to  pay  for  it, 
and  explained  to  him  that  the  expected  money,  which 
belonged  to  the  wife,  was  invested,  and  that  they  were  not 
sure  when  they  could  get  it,  and  they  did  not  say  how 
long  it  would  tiake  to  get  it,  but  refused  to  say  how  long  it 
would  take  to  find  out  whether  tltey  could  get  it. 

Mr.  Durant  says,  "  We  would  decide  to  buy  if  we  liked 
the  piano  after  we  got  it  to  the  house.  If  we  could  get 
the  njoney  we  might  buy  it,  but  we  had  not  decided  to 
buy."  I  see  nothing  in  the  examination  of  these  witnesses 
which  would  lead  me  to  give  credit  to  one  side  more  than 
the  other. 

The  piano  remained  at  the  defendant's  for  about  two 
weeks  when  he  telephoned  plaintiff  to  remove  it,  and  send 
his  bill  for  two  weeks*  hire.  Tlie  plaintiff  promptly 
responded  that,  as  he  had  bought  the  piano,  he  must  pay 
for  it,  and  that  if  he  did  not  he  would  place  the  matter  in 
the  hands  of  a  solicitor,  which  he  did. 
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In  the  meantime  the  defendant  had  gone  to  another 
piano  dealer  and  purchased  a  different  kind  of  piano,  and 
signed  papers  showing  the  terms  of  sale.  After  this  had 
been  done,  as  plaintiff  had  insisted  on  his  taking  the  piano 
he  had  delivered  to  him,  the  other  dealer  verbally  agreed 
that,  in  case  he  had  to  take  plaintiff's  piano,  he  would 
release  him  from  his  contract. 

The  two  witnesses,  Archibald  and  Piers,  called  for 
plaintiff,  do  not,  in  my  opinion,  testify  to  anything  of 
importance  on  the  issue  of  sale  or  no  sale. 

I  have  hieaitated  whether  it  would  be  best  to  send  this 
case  to  a  jury,  so  difficult  is  it  for  me  to  satisfy  myself  as 
to  which  of  the  witnesses  is  telling  the  truth.  I  refrain 
from  doing  so,  because  of  the  probability  of  a  disagreement, 
thus  involving  the  parties  in  gi-eat  expense.  Under  the 
circumstances,  I  decide  in  plaintiff's  favor  with  considera- 
able  doubt.  The  piano  was  certainly  delivered  to  defen- 
dant, and  received  into  his  house  after  the  negotiation  for 
a  sale.  This  requires  explanation,  if  there  was  no  sale,  and 
the  burden  of  explanation  is  on  the  defendant,  which,  in 
view  of  the  contradicting  witness,  he  has  failed  to  satisfy.  I 
am,  however,  a  great  deal  influenced  by  another  fact,  that 
is  to  say,  that  the  defendant  did  actually  purchase  another 
piano  from  a  different  dealer,  during  the  time  the  one  in 
question  was  in  the  house,  for  which  he  did  not  pay  cash, 
and  he  had  not  then  received  the  expected  money.  Now  the 
strong  point  put  forward  by  the  defendant  and  his  wife, 
to  show  that  they  did  not  buy  plaintiff's  piano,  was  that 
they  had  determined  not  to  buy  any  piano  until  they  had 
the  money  actually  in  hand,  yet,  within  a  few  days,  he 
enters  into  a  contract  for  the  purchase  of  one,  not  then 
having  the  money  to  pay  for  it.  This,  of  coui-se,  is  not 
very  conclusive,  but  it  seems  to  me  rather  to  discredit  his 
testimony  as  to  the  reason  for  not  buying  from  the  plain- 
tiff. Taken  together  with  the  other  testimony,  and  the 
fact  of  delivery  and  possession  by  the  defendant,  it  is 
suflficient  to  throw  the  balance  in  plaintiff's  favor,  for 
whom  I  give  jifdgment  for  S350  and  costs. 

1904,  Nov.  23rd.  J.  i.  McKinnon,  in  support  of 
appeal. 

T.  K  Robertson,  contra. 
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1905,  March  4th.  Russell,  J. — This  action  is  brouo^t 
for  the  price  of  a  piano  which  the  plaintiff  delivered  and 
alleges  that  he  sold  to  thedef endant,and  which  the  defendant 
and  his  wife  swear  was  not  bought,  but  was  merely  sent 
by  the  plaintiff  on  approval.  The  evidence  was  so  nearly 
balanced  that  it  does  not  seem  to  have  produced  upon  the 
mind  of  the  trial  judge  any  actual  conviction  one  way  or 
the  other  as  to  the  facts,  and  he  would  have  referred  the 
question  to  a  jury  if  it  had  not  been  for  his  appprehension 
that  a  jury  would  not  be  able  to  agree.  Under  these  cir- 
cumstances a  judgment  for  the  defendant  would  seem  to 
have  been  the  proper  legal  result.  But  the  trial  judge  was 
influenced  by  two  circumstances  to  render  a  reluctant  and 
hesitating  judgment  for  the  plaintiff,  and  if  these  two 
circumstances  appealed  to  my  mind  with  the  same  force, 
and  in  the  same  way,  that  they  did  to  that  of  the  learned 
judge,  I  should  feel  bound  to  concur  in  his  judgment. 

In  the  first  place  importance  is  attributed  to  the  fact 
of  the  piano  having  been  "  delivered  and  received  into  the 
defendant's  house  after  the  negotiations  for  a  sale,  which 
requires  explanation  if  there  was  no  sale,  and  throws  the 
burden  upon  the  defendant."  I  cannot  assent  to  this  pro- 
position. The  fact  that  the  piano  was  in  the  defendant's 
house  is  just  exactly  as  consistent  with  the  defendant's  as 
it  is  with  the  plaintiff's  account  of  the  transaction.  It 
would  have  to  be  there  if  sent  on  trial,  and  it  would  have 
to  be  there  if  delivered  as  goods  sold.  I  do  not  imderstand 
how  a  fact  which  is  equally  consistent  with  both  of  two 
conflicting  statements  can  lend  support  to  either  of  them 
as  against  tl:e  other. 

The  second  circumstance  to  which  importance  is 
attached  is,  that,  according  to  the  evidence  of  defendant's 
wife,  "  they  had  determined  not  to  buy  any  piano  until 
they  had  the  money  actually  in  hand,  and  yet,  within  a 
few  days,  the  defendant  entered  into  a  contract  for  the 
purchase  of  another  piano,  not  then  having  the  money  to 
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pay  for  it."  It  is  only  fair  to  take  the  effect  of  the  wife's 
evidence  on  this  subject  as  a  whole.  It  is  true  she  did 
say  in  one  part  of  her  story  that  she  did  not  intend  to  buy 
until  she  could  pay  spot  cash,  but  the  real  gist  of  her 
statement,  several  times  repeated,  was  that  as  her  money 
was  invested,  and  she  did  not,  at  that  moment,  know 
whether  it  would  be  available  or  not,  and  could  not,  for 
some  little  time,  expect  to  be  certain  upon  this  point,  she 
did  not  want  to  buy  before  she  knew  whether  she  could 
secure  the  money  or  not.  "  I  said  I  did  not  want  to  buy 
unless  we  knew  whether  we  could  pay  for  it  or  not." 
She  did  write  a  few  days  afterwards  about  the  money  to 
her  brother-in-law,  who  had  invested  it,  and  found  that 
she  could  get  it  when  it  wa,s  wanted.  Her  brother-in-law 
said  to  make  a  draft  on  him  for  the  money.  With  this 
assurance  she  was  in  a  position  to  buy  the  McDonald 
piano  if  she  chose.  There  is,  therefore,  nothing  suspicious 
about  this  feature  of  the  evidence.  The  circumstance  on 
which  the  learned  judge  based  his  judgment  for  the  plain- 
tiff is  entirely  divested  of  significance,  and  we  are  left  to 
form  our  own  convictions  as  to  the  real  nature  of  the 
transaction  from  a  fair  consideration  of  the  evidence. 

I  must  express  my  own  conviction  in  favor  of  the 
defendant  s  account  of  the  matter.  I  would  think  it  much 
more  unlikely,  to  begin  with,  that  the  defendant  and  his 
wife,  in  whose  lives  the  purchase  of  a  piano  would  be  an 
important  event,  would  conspire  to  concoct  and  deliver  in 
Court  a  piece  of  deliberate  perjury  about  a  transaction 
which  they  could  not  fail  to  have  remembered  correctly, 
than  that  a  dealer  who  is  selling  pianos  every  day  in  the 
year  would,  as  to  one  single  transaction  out  of  a  hundred, 
misconceive  the  effect  of  a  conversation  which  he  would 
be  only  too  anxious  to  interpret  in  a  sense  favorable  to 
the  trade  which  he  was  endeavoring  to  force  upon  the 
defendant.  In  any  case  I  cannot  see  that  the  evidence  is 
in  an  even  balance.     Substantially  it  is  the  case  of  one 
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witness  for  the  plaintiff  against  two  for  the  defendant, 
with  the  burden  of  proof  on  the  plaintift.  The  witness 
(Warren)  whose  evidence  is  supposed  to  corroborate  that 
of  the  plaintiff  heard  a  remark  made  at  the  end  of  a  long 
conversation  which  in  itself  was  entirely  meaningless  and 
depended  for  its  meaning  upon  the  preceding  portion  of 
the  conversation  which  he  did  not  hear.  The  remark  in 
question  might  apply  either  to  a  delivery  on  approval,  or 
to  a  delivery  as  goods  sold.  Perhaps  it  would  strike  the 
ear  as  a  little  more  consistent  with  a  sale,  than  with  a 
delivery  on  approval,  but  certainly  it  is  not  so  definitely 
inconsistent,  to  say  the  least,  with  a  mere  delivery  on 
approval  as  to  furnish  any  substantial  corroboration  of  the 
plaintiff's  evidence. 

As  to  the  other  two  witnesses,  Arcliibald  and  Piers,  the 
trial  judge  has  said  that  they  do  not,  in  his  opinion,  testify 
to  anything  of  importance  on  the  issue  of  sale  or  no  sale. 
I  agree  to  this  with  the  qualification  that  Archibalds 
statement,  to  my  mind,  distinctly  corroborates  the  testi- 
mony of  the  defendant.  The  statement  I  refer  to  was 
probably  not  legal  evidence,  any  more  than  the  evidence 
the  plaintiff  made  for  himself  by  charging  the  sale  in  his 
account  book  and  informing  a  number  of  persons  that  he 
had  sold  the  piano,  but  it  was  brought  out  by  counsel  for 
the  plaintiff,  and  cross-examined  upon  by  the  defendant's 
counsel.  It  is  to  the  effect  that,  shortly  after  the  piano 
was  delivered,  witness  had  a  conversation  with  the  defen- 
dant, who  was  one  of  his  customers,  as  was  also  the  plain- 
tiff. The  substance  of  it  w^as  that  Mr.  Durant  said,  shortly 
after  the  piano  was  delivered,  that  he  did  not  exactly  close, 
that  he  wanted  a  week's  trial.  "I  remember  the  words  that 
he  wanted  a  week^s  trial.  I  do  not  remember  how  the 
conversation  started.  I  don't  think  he  used  the  words 
'  exactly  close,'  but  I  drew  that  inference."  ^e  all  know 
that  circumstances  of  distinct  probative  force  are  fre- 
quently such  as  cannot  be  given   in   evidence.     For  one 
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reason  or  other  they  are  excluded,  but  nobody  would  be 
concerned  to  exclude  them,  were  it  not  for  their  tendency 
to  prove  sometliing  that  the  objector  is  interested  in  dis- 
proving. The  statement  referred  to,  may  be  of  this 
description.  It  may  not  have  been  "  evidence,"  but  it  is 
in  proof  and  it  helps,  among  other  things,  to  convince  me 
of  the  truth  of  the  defendant's  story.  It  is  not  absolutely 
proved  that  the  conversation  took  place  before  the  dispute 
arose  between  the  parties,  but  it  is  most  probable  that  it 
did.  It  was  "shortly  after  the  piano  was  delivered." 
Moreover  there  were  several  conversations  on  the  subject 
between  this  witness  and  the  defendant,  .of  which  this  was 
the  first.  In  a  later  conversation  the  witness  referred  to 
the  disagreement  with  the  plaintiff,  and  I  think  it  alto- 
gether probable  that,  if  the  conversation  first  referred  to 
had  taken  place  after  the  disagreement,  the  disagieement 
would  have  been  mentioned.  I  also  think  it  entirely 
improbable  that  the  defendant,  in  a  casual  conversation 
with  his  grocer,  before  any  dispute  between  the  parties 
had  arisen,  would  have  left  him  to  "  draw  the  inference  " 
that  he  had  not  closed  the  bargain  with  the  plaintiff, 
because  he  wanted  a  week*s  trial  of  the  piano,  if,  as  a 
matter  of  fact,  he  had  closed  the  bargain  and  bought  the 
instrument.  This  was  before  he  had  got  into  the  hands 
of  another  dealer,  and  when  he  had  not  the  motive  for 
repudiating  his  bargain  with  the  plaintiff  which  has  been 
suggested  as  the  explanation  of  his  desire  to  be  rid  of  the 
plaintiff's  piano. 

I  was  impressed  at  the  argument  with  a  circumstance 
which  seemed  to  make  very  strongly  in  favor  of  the  plain- 
tiff's version  of  the  matter,  and,  if  then  called  upon  to 
decide  the  question  without  further  study,  I  w^ould  pro- 
bably have  considered  it  conclusive.  The  defendant,  shortly 
after  the  delivery  of  the  plaintifi's  piano,  entered  into  a 
bargain  for  the  purchase  of  a  piano  from  McDonald.  He 
bought  this,  second   piano  with  a  verbal  agreement  that 
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there  should  be  no  obligation  to  take  it  if  he  should  have 
to  pay  for  the  plaintiffs  piano. — A  very  significant  cir- 
cumstance, as  the  plaintiff  plausibly  conteada  Why  sti- 
pulate in  the  terms  of  this  verbal  agreement  if  the  defen- 
dant had  not  bought  the  piano  from  the  plaintiff?  The 
inference  vTOuld  be  very  strong,  were  it  not  for  the  circum- 
stance that  this  verbal  understanding  was  no  part  of  the 
original  agreement  with  McDonald.  It  was  made  some 
days  afterwards,  and  not  until  after  the  defendant  had  been 
notified  by  the  plaintiff  that  he  intended  to  force  his  piano 
upon  him  by  legal  proceedinga  Qualified  in  this  way, 
the  transaction  with  McDonald  is  a  persuasive  argument 
in  the  defendant's  favor.  Why  would  he  be  "looking 
around  "  among  McDonald's  pianos  if  he  had  already  made 
a  hard  and  fast  agreement  with  the  plaintiff,  and  why,  if 
this  were  the  case,  would  he  have  run  the  risk  of  having 
two  pianos  on  his  hands  by  entering  into  an  unconditional 
written  agreement  with  McDonald  ? 

The  evidence  of  the  stenographer  as  to  the  conversa- 
tion over  the  telephone  is  of  no  consequence  whatever. 
She  did  not  hear  .the  whole  of  the  conversation  at  the 
plaintiffs  end  of  the  line  and  admits  that  the  remark 
attributed  to  him  by  the  defendant  may  have  been  made. 
The  remark  itself  is  not  of  much  significance ;  whatever 
there  is  in  it  makes  in  favor  of  the  defendant.  The  only 
importance  of  the  incident  was  in  the  attempt  to  con- 
tradict the  defendant  by  two  witnesses  and  this  attempt 
breaks  down. 

There  was  a  conversation  between  plaintiff  and  defen- 
dant at  Clarke's  auction  room,  about  ten  days  after  the 
transaction,  but  it  proves  nothing  one  way  or  the  other. 
Mr.  Johnson  says  he  asked  Durant  how  be  liked  his  piano 
and  Durant  said  in  a  hesitating  way  that  he  did  not  know; 
he  could  get  a  S600  piano  for  that  money  or  less,  which 
Johnson  said  was  a  fake.  Then  defendant  said  what 
about  the  Knabe,  and  Johnson  replied  that  he  thought  it 
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Was  something  of  that  kind.  All  this,  to  my  mind,  is  of  no 
significance  whatever.  If  the  plaintiff  s  counsel  asks  why 
did  not  Durant  repudiate  the  idea  that  it  was  "  his"-  piano, 
the  defendant  can  retort  w^liy  did  not  Johnson  say  to 
Durant,  "  what  is  the  use  of  talking  about  the  Knabe, 
you  don't  want  two  pianos  and  you  have  bought  mine  ?" 
One  question  is  just  as  pregnant  as  the  other  and  neither 
of  them  should  embarrass  the  party  challenged.  No 
inference  either  way  can  be  drawn  from  what  was  not 
said  in  an  auction  room,  where  they  casually  met  in  the 
presence  doubtless  of  a  number  of  persons,  the  conversa- 
tion carried  on  in  a  "  low  tone,"  probably  because  of  the 
presence  of  other  people. 

The  only  circumstance  in  the  case  that  seems  to  me 
to  militate  in  any  degree  against  the  defendant's  story, 
apart,  of  course,  from  the  emphatic  statements  of  the 
plaintiif  himself,  is  the  remark  of  the  defendant  about 
there  being  no  agreement  in  writing.  It  was  very 
plausibly  presented  by  plaintiff 's  counsel  that  the  defen- 
dant, in  sundry  conversations  about  the  transaction,  instead 
of  denying  that  he  had  bought  the  piano,  merely  said  that 
there  was  nothing  in  writing  to  bind  him  to  the  bargain, 
and  we  were  asked  to  infer  that  he  was  well  aware  that 
he  had  made  a  bargain  with  the  plaintiff,  but  he  was 
desirous  of  buying  from  another  dealer  and,  in  casting 
about  for  means  of  escape  from  the  plaintiff,  had  learned 
that,  although  he  had  made  a  1  argain,  it  was  not  binding 
upon  him  in  the  absence  of  a  writing.  Now  it  may  well 
be  that  these  conversations  about  the  writings  are  just 
such  pieces  of  evidence  as  an  advocate  for  the  defendant 
would  rather  not  have  in  his  case,  and  I  incline  to  think 
that  if  the  defendant  were  as  unscrupulous  a  witness  as 
the  plaintiff's  theory  requires  him  to  be,  he  would  have 
contrived  to  make  them  less  significant  than  they  seem. 
But  after  all,  do  they  support  all  the  injurious  inferences 
drawn    from    them  ?     Defendant   was   told    by   different 
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people  that  he  would  not  have  to  take  Johnson's  piano  if 
he  had  not  signed  papers.  True  enough  he  was  told  this 
before  he  telephoned  Johnson  and  the  telephone  conver- 
sation with  Johnson  is  the.  earliest  clear  evidence  that  we 
have  in  this  case  of  any  dispute  between  the  plaintiff  and 
the  defendant.  Bab  the  first  of  these  references  to  the 
absence  of  writings  occurred  after  the  purchase  from 
McDonald  and,  although  we  have  no  clear  evidence  of  the 
development  of  a  dispute  with  plaintiff  before  the  conver- 
sation over  the  telephone,  it  does  not  follow  that  there  was 
no  thought  of  the  possibility  of  such  a  dispute.  The 
transaction  with  Johnson  was  undoubtedly  referred  to  in 
the  course  of  the  deal  with  McDonald.     Defendant  says : 

"  I  told  McDonald  I  did  not  want  his  piano  sent  up 
until  I  got  the  other  out.  As  soon  as  the  Johnson  piano 
was  out  the  other  was  to  be  sent  up.  I  knew  Johnson 
was  claiming  I  had  to  keep  it.  I  talked  about  that  with 
McDonald/' 

If  the  defendant  knew  that  Johnson  was  claiming  that 
he  had  to  keep  the  piano,  nothing  in  the  world  would  be 
more  nataral  than  that  he  would  be  inquiring  as  to  the 
legal  effect  of  there  being  no  written  agreement,  and  after 
he  had  been  actually  threatened  with  a  lawsuit,  there 
would,  in  like  manner,  be  nothing  more  natural  than  that 
he  should  secure,  if  possible,  an  understanding  with  McDon- 
ald that  he  should  no't  be  held  bound  to  take  his  piano, 
unless  he  could  get  rid  of  the  plaintiff's. 

I  must  add  that  I  think  it  altogether  probable  that,  if 
the  plaintiff  had  really  felt  sure  that  he  had  made  a  sale 
of  his  piano  to  the  defendant,  he  would  have  had  a  memor- 
andum of  the  bargain.,  as  McDonald  did  of  his  sale  to 
defendant.  He  would,  at  least,  have  sent  a  bill  showing 
the  price,  unless  indeed  he  wished  to  be  in  a  position  to 
dispute  the  "  confidential  "  reduction  made  from  the  price. 
The  defendant  would  also,  in  all  probability,  have  insisted 
on  having  something  to  show  for  this  confidential  reduction 
if  he  had  actually  bought  the  piano,  and  had  not  merely 
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taken  it  on  approval.  These,  however,  are  mere  prob- 
abilities and  rest  on  conjecture.  They  should  not  be  pressed 
as  having  any  very  material  cogency. 

My  conviction,  after  the  most  careful  and  repeated 
perusals  of  the  evidence,  is  that  the  defendant  did  not  buy 
the  plaintifiTs  piano,  and  I  am  the  better  satisfied  of  the 
validity  of  this  conviction  from  the  fact  that  it  diflFers 
entirely  from  the  impression  of  the  case  left  on  my  mind 
at  the  close  of  the  argument.  Holding  these  views  I 
should  feel  obliged  to  decide  that  there  should  be  judgment 
for  the  defendant,  but,  as  my  learned  brothers  consider  tliat 
there  should  be  a  new  trial,  I  gladly  acquiesce  in  that  course, 
and  we  are  all,  I  believe,  of  opinion  that,  in  the  event  of  a 
further  trial,  the  issue  betweeo  the  parties  should  be  settled 
by  the  verdict  of  a  jury. 

Graham,  E.  J. — I  concur.  I  am  not  satisfied  with 
defendant's  explanations,  but  I  think  there  should  be  a 
new  trial. 

Fbaseb,  J. — While  I  do  not  take  the  same  view  of 
the  facts  as  my  brother  Russell  I  think  there  should  be  a 
new  trial. 

New  trial  ordered. 


31— X.  s.  R.  37. 
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Craigellachie  Dlstillery  Co.  v.  Bigelow. 

Before  Townshend,  Fraser  and  Russfxl,  JJ. 

Principal  and  agent — Agents  authority  restricted  to  receipt  and  tram- 
mission  of  orders — Sale  of  liquor —Contract  made  oui  ofProyiuce 
— Presumption  as  to  purpose  of  vendee. 

E.  &  Co.,  who  did  business  at  Halifax,  N.  S.,  acted  as  agents  for  the 
plaintiff  company,  whose  head  office  was  at  Glasgx>w,  Sc3iland,  but 
they  had  no  power  to  accept  orders  or  make  sales,  the  scope  and 
extent  of  their  agency  being  limited  to  receiving  orders  and  trans- 
mitting them  to  plaintiff,  whose  officers  alone  had  power  to  decide 
whether  they  would  accept  the  orders  and  forward  the  goods  or  not 

In  the  course  of  their  business  E.  &  Co.  received  orders  from  defendant 
for  a  quantity  of  whiskey,  and  the  orders  having  been  transmitted 
to  pUintiff  the  whiskey  was  delivered  to  a  carrier  at  Glasgow,  to  be 
forwarded  to  defendant  at  Halifax  and  Truro  in  the  Province  of 
Nova  Scotia. 

In  an  action  brought  by  plaintiff  against  defendant  on  his  acceptances, 
given  for  the  price  of  the  whiskey,  defendant  sought  to  escape 
liability  on  the  ground  of  illegality,  pleading  that  the  plaintiff  canied 
on  business  in  Halifax  without  a  license,  and  that  the  liquors  were 
sold  and  shipped  by  plaintiff  knowing  that  they  were  to  be  disposed 
of  in  contravention  of  the  Liquor  License  Act,  R.  S.  (1900)  c.  100, 
and  the  Canada  Temperance  Act. 

Held^  that  the  contract  sued  on  was  made  in  Glasg-ow  and  not  m 
Halifax  and  plaintiff  was  therefore  entitled  to  recover. 

Held  further,  that,  in  the  absence  of  a  statutory  enactment  to  the  con- 
trary, the  law  requires  actual  knowledge  on  the  part  of  the  vendor 
of  the  il  egal  puriK)se  on  the  part  of  the  vendee,  and  assuming  that 
the  plaintiff's  secretary,  who  was,  at  one  time,  in  the  Province, 
acquired  some  knowledge  of  the  law  then  in  force,  this  fact  did  not 
raise  a  presumption  that  he  or  plaintiff  knew,  at  the  time  the  orders 
were  received,  or  delivery  was  made,  that  such  law  still  existed,  or 
that  defendant  intended  to  dispose  of  the  goods  illegally. 

In  an  action  against  defendant  as  acceptor  of  the  bilk 
of  exchange  mentioned  in  plaintiflTs  statement  of  claimi 
the  defence  set  up,  was  that  the  bills  of  exchange  were 
given  by  defendant  in  payment  for  intoxicating  liquors 
sold  by  plaintiff  to  defendant ;  that  at  the  date  of  the  sales 
plaintiff  carried  on  business  in  Halifax  without  having  a 
license  under  the  "Liquor  License  Act,"  R  S.  (1900) c 
100,  and  that  the  goods  were  sold  and  shipped  to  defen- 
dant in  violation  of  said  Act  and  amending  Acts.  AIjW 
that  the  goods  were  sold  and  shipped  to  defendant  for  tb^ 
purpose  of  being  sold  and  disposed  of  in  Counties  of  ^^^ 
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province,  in  which  said  Act  was  in  force,  and  in  Counties, 
in  which  the  Canada  Temperance  Act  was  in  force,  in 
violation  of  the  provisions  of  said  Acts. 

This  was  an  appeal  from  the  judgment  of  Meagher,  J. 
in  favor  of  plaintiffs  for  the  sum  due  on  the  drafts,  with 
interest  and  costs.  The  judgment  appealed  from  was  as 
follows  : 

The  drafts  sued  on  were  given  for  the  price  of  whiskey 
sold  by  the  plaintiffs  to  defendant  in  the  spring  of  1 903. 
The  defence  is  illegality.  The  plaintiffs,  an  incorporated 
company,  have  their  head  office  in  Glasgow,  Scotland. 
The  orders  for  the  whiskey  were  given  to  M.  F.  Ektgar  & 
Son  in  Halifax,  to  be  forwarded  to  plaintiffs.  The  agency 
of  Messrs.  Eagar  did  not  extend  beyond  merely  receivitfg 
orders  from  the  plaintiffs'  regular  customers,  and  trans- 
mitting them  to  the  plaintiffs  for  consideration.  They 
were  neither  soliciting  nor  sales  agents.  The  goods  by 
defendant  s  direction  were  shipped  by  the  plaintiffs  direct 
from  Glasgow  to  the  defendant. 

Applying  the  language  of  Hoar,  J.,  in  Finch  v. 
Mansfield,  97  Mass.  89,  the  first  existence  of  a  contract 
would  be,  when  the  plaintiffs  in  Glasgow  assented  to  the 
defendant  s  proposal  transmitted  through  the  agent,  and  the 
sale  would  be  completed,  when  the  liquors  were  delivered 
to  the  carriers  at  Glasgow,  directed  to  .the  defendant. 
Grainger  v.  GoivgK  (189'()),  A.  C.  333.  I  find  that  the 
sale  and  delivery  were  made  and  completed  at  Glasgow, 
and  that  the  plaintiffs  did  nothing  directly  or  indirectly  in 
furtherance  of  any  unlawful  purpose  the  defendant  may 
have  had  in  view,  in  respect  to  the  sale  of  the  goods,  and 
that  the  plaintiffs  had  no  knowledge  that  the  defendant 
intended  to  devote  them  to  an  unlawful  use,  and  no  ingre- 
dient of  that  character  was  involved  in  the  contract  of 
sale.  In  Massachusetts  (and  apparently  in  other  states  as 
well)  there  were  statutory  provisions  barring  recovery  in 
actions  for  the  price  of  liquors  sold  in  another  state  for 
the  purpose  of  being  brought  into  Massachusetts,  and  there 
to  Jbe  kept  or  sold  in  violation  of  the  law  where  the  sale 
was  made  under  such  circumstances,  that  the  vendor  would 
have  reasonable  cause  to  believe  that  the  purchaser  enter- 
tained such  illegal  purpose.     Many  of  the  Massachusetts 
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cases  turn  upon  that  provision,  and  they  require  to  be 
regarded  in  that  light. 

We  have  no  corresponding  ena^ment,  so  far  aa  I  am 
aware,  in  relation  to  sales  made  abroad,  and  thereiore  the 
present  case  must  depend  upon  the  application  of  common 
law  principles,  which,  in  my  opinion,  require  actual  know- 
ledge upon  the  part  of  the  vendor,  of  the  illegal  purpose 
upon  the  part  of  the  vendee.  PeUecat  v.  ArufM  (1832), 
2  C.  M.  &  K..  311,  and  also,  although  this  view  ia  not  per- 
haps so  clear,  some  act  on  the  vendor  s  part,  in  furtherance 
of  such  purpose,  in  order  to  bar  recovery.  Dninr  v.  Earl, 
(1855),  3  Gray,  482  ;  Clark  v.  Hagar,  ^  1893),  22  upreme 
Cowct,  511. 

The  participation  by  the  vendor  must  be  active  to  some 
extent ;  he  must  do  something,  even  though  indirectly,  in 
furtherance  of  the  vendor's  project  to  violate  the  law; 
mere  omission  to  act  is  no^  enough,  but  positive  acts  in 
aid  of  the  illegal  purpose,  however  slight,  are  sutficient 
If  the  ingredient  can  be  found  in  the  contract  of  Siile,  that 
the  goods  shall  be  illegally  sold,  or  that  the  vemior  shall 
do  some  act  to  facilitate  an  illegal  sale,  the  crntract  will 
not  be  enforced  at  common  law.  I  am  dealiu<r  in  this 
connection  only  with  cases  involving  the  sale  of  licjuor  and 
not  with  cases  such  as  Fearce  v.  Brooks. 

It  is,  of  course,  clear,  that  where  the  sale  is  made  in  a 
country  of  goods  to  be  used  in  the  same  country  in  viola- 
tion of  the  law,  and  the  vendor  is  aware  of  the  illegal 
purpose  at  the  time,  he  cannot  enforce  the  contract  The 
case  of  Cottrtney  v.  Thorp,  decided  by  me  last  autumn, 
comes  within  that  principle,  and  that  of  Rosa  v.  Morrison, 
decided  by  the  full  Court  last  March,  turned  upon  the  fact 
(in  my  opinion)  that  assuming  the  sale  to  have  been  made 
in  New  York,  the  shipment  from  Halifax  by  the  plaintiff 
was  an  act  in  aid  of  the  defendant's  illegal  pwrpose,  which 
waf  known  to  the  seller.  B  own  v.  Moore,  33  M.  S.  R» 
381,  affirmed  by  the  Supreme  Court,  (see  32  Supreme 
Court  9  i)  proceeded  upon  the  principle  mentioned  in  the 
first  part  of  this  paragraph,  which  does  not  apply  to  a 
contract  of  sale  made  in  a  foreign  Jurisdiction,  where  the 
sale  is  logal. 

The  mere  fact  that  the  parties  who  purchased  in  the 
foreign  country  were,  to  the  knowledge  of  the  vendors, 
liquor  dealers  in  the  place  where  they  were  to  be  sent. 
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does  not  necessarily  prove  knowledge  on  the  vendors*  part, 
that  the  purchaser  intended  to  sell  them  there  unlawfully. 
Frank  v.  O'NeiL,  125  Mass.  473. 

The  secretary  of  the  plaintiff  company  was  in  Truro 
in  1901,  and  assuming  for  the  sake  of  argument  that  he 
acquired  at  that  time  some  knowledge  of  the  law  then  in 
force,  that  fact  does  not  raise  any  presumption  that  he  or 
the  plaintiffs  knew,  at  the  time  of  the  orders,  or  at  the 
time  when  delivery  was  made  to  the  defendant  through 
the  medium  of  the  carrier  in  Glasgow,  that  such  law  still 
existed.  Finck  v.  Mansfield  above  cited.  For  aught  the 
secretary  knew  the  defendant  might  have  obtained  a 
license  at  any  moment.  Furthermore,  although  the  plain- 
tiffs might  have  had  reasonable  cause  for  assuming,  at  the 
time  of  sale,  that  the  defendant  intended  to  dispose  illegally 
of  the  goods,  it  did  not  follow  that  he  might  not  change 
his  mind  the  next  day.  The  intention  to  sell  contrary  to 
law,  assuming  its  existence  in  fact,  did  not  constitute  an 
essential,  or  any  part  of  the  contract  of  sale.  See  per 
Lord  Abinger,  C.  B.,  in  PeUecat  v.  Angdl. 

With  respect  to  the  agency  of  M.  F.  Eagar  &  Son,  I 
cannot  agree,  seeing  that  they  had  nothing  to  do  but 
merely  receive  and  transmit  orders  for  goods,  that  notice 
to  them  was  notice  to  the  plaintiff.  The  sale  and  delivery 
having  been  made  abroad,  it  is  immaterial  what  notice 
they  had.  Because  of  the  lapse  of  time  (at  any  rate)  and 
the  passibility  of  change  in  the  meantime,  I  do  not  think 
that  notice  to  the  late  M.  F.  Eagar  himself,  assuming  that 
he  had  notice,  and  that  such  notice  could  affect  the  plain- 
tiffs in  a  transaction  like  the  present  one,  is  of  any  moment 
in  this  instance.  With  respect  to  the  younger  Eagar,  who 
was  called,  I  do  not  regard  notice  to  him  as  having  been 
satisfactorily  -proved,  nor  do  I  think  it  would  make  any 
difference  in  the  case,  if  it  had  been,  because  of  the  differ- 
ence in  principle  between  sales  made  at  home  to  a  home 
resident  and  sales  made  abroad.  He  had  nothing  to  do 
with  negotiating  the  purchase  or  sale,  but  was  simply  a 
conduit  or  pipe  so  to  speak  through  which  the  order  went. 
There  was  therefore  no  duty  or  inquiry  of  any  kind  cast 
upon  him,  and  no  reason  existed  why  he  should  have  or 
acquire  any  knowledge  of  the  defendant's  business  methods, 
or  of  the  laws  in  force  in  Nova  Scotia  touching  the  sale  of 
liquor&     He  was  was  not  the  agent  of  the  plaintiffs  in  the 
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sense  of  acquiring  knowledge,  while  attending  to  the  dvity 
devolving  upon  him  on  behalf  of  the  plaintiffs,  which  co\i\d 
be  imputed  to  the  plaintiffs,  any  more  than  the  errand  boy 
in  his  office,  was,  who  stamped  and  mailed  the  letters  to 
the  plaintiffs  containing  the  orders  in  question.  Indeed, 
I  don't  think  his  position  in  this  particular,  legally  speak- 
ing, was  materially  different  from  what  the  Western  Union 
Telegraph  Company  would  have  been,  if  the  defendant 
had  sent  the  orders  by  cable. 

The  plaintiffs  are  entitled  to  recover  the  sum  due  on 
the  drafts  with  interest  and  costs, 

1905,  26th.  S.  E,  Gcurley,  H.  A,  Lovitt  and  H.  V, 
Bigelow,  in  support  of  appeal.  R.  S.  N.  S.,  1900,  c.  100, 
ss.  86  &  173.  The  contract  was  made  in  Nova  Scotia, 
Eagar  being  an  agent  for  the  purpose  of  sale.  There 
could  be  no  acceptance,  until  the  approval  was  communi- 
cated to  the  purchaser  by  the  agent  in  Halifax.  If  the 
contract  was  made  in  Nova  Scotia,  it  was  invalid,  being 
made  by  an  unlicensed  person.  The  contract  not  being 
in  writing,  the  property  in  the  goods  did  not  pass  until 
delivery  and  receipt  at  Truro.  3  H.  &  C,  6 1 1.  Even  if  it  waB 
in  writing,  if  the  freight  is  paid  by  the  vendor,  but  is 
recouped  by  the  vendee,  it  is  a  question  of  fact  as  to  wher« 
the  goods  were  delivered.  Dubois  v.  Liiderf,  6  C.  &  F. 
300 ;  20  Q.  B.  D.  753  ;  Re  Burdekin,  [1895]  2  Ch.  136; 
Pletz  V.  Campbell,  [1895],  2  Q.  B.  229  ;  Pletz  v.  Beattie, 
[1896]  1  Q.  B.  519  ;  Stevenson  v.  Rodgers,  80  L.  T.  193. 
Knowledge  of  the  agent  is  knowledge  of  the  principal. 
The  Distilled  Spirits,  11  Wall.  366  ;  Ross  v  Morrison,  36 
N.  S.  R.  518.  The  principals  being  British  subjects,  and 
trading  here,  are  presumed  to  have  knowledge  of  the  law 
of  this  Province.  Pellecat  v.  Angell,  2  C.  M.  &  R.  311  is 
not  authority  that  anything  more  than  knowledge  is 
necessary.  That  case  refers  only  to  foreigners  and  revenue 
laws.  Langton  v.  HiLghes,  1  M.  &  S.  593.  The  plaintiffs 
cannot  be  in  any  better  position  than  if  they  were  residents 
of  Nova  Scotia.     Brown  v.  Moore,  32  S.  C.  R.  93.    There 
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is  ample  evidence  here  of  actual  knowledge  on  the  part  of 
the  plaintiff,  that  the  goods  were  to  be  resold,  and  of  the 
law,  14  Ch.  D.  351. 

W,  B,  A.  Ritchie,  K.  C,  contra. — The  sale  was  not  in 
the  Province  of  Nova  Scotia.  If  what  took  place  amounted 
to  a  sale  in  the  province,  it  is  not  such  a  carrying  on  of 
business  as  is  contemplated  by  the  Liquor  License  Act, 
Grainger  v.  Gough,  The  onus  is  on  defendants  to  prove 
the  want  of  license.  Clark  v.  Hagar,  22  S.  C.  R.  5 II.  It  is 
not  established  that  the  liquor  was  bought  for  illegal  sale, 
nor  that  the  plaintiffs  or  their  agent  had  knowledge  that 
it  was  to  be  illegally  resold.  Finch  v.  Mansfield ,  97  Mass. 
89.  The  question  as  to  whether  or  not,  it  was  illegal  to 
sell  liquor  in  Truro,  was  a  question  of  fact,  and  not  a 
question  of  law.  PeUecat  v.  Angell,  2  C.  M.  &  R  311. 
Mere  knowledge,  of  itself,  is  not  sufficient  to  avoid  the 
contract.     22  S.  C.  R.  540 ;  Dater  v.  Earl,  H  Gray  482. 

S.  E,  Gourley,  in  reply. — 20  O.  R.  345  ;  Graves  v. 
Johnston,  156  Mass.  211  ;  Furlong  v.  Russell,  24  N.  B, 
482  ;  2  M.  &  W.  149.  Foote  on  International  Law,  3rd 
ed.  382. 

1905,  March  5th.  Fraser,  J. — The  defendants  gave 
the  plaintiffs,  who  reside  in  Glasgow,  G.  B.,  three  drafts 
for  liquors,  purchased  in  1903,  for  payment  of  which  this 
action  is  brought.  The  case  was  tried  before  Mr.  Justice 
Meagher,  who  gave  judgment  for  the  plaintiffs.  M.  F. 
Eagar  &  Son,  of  Halifax,  were  appointed  by  the  plaintiffs 
to  act  as  their  agents  in  the  sale  of  Gaslic  and  other  brands 
of  whiskey  in  Nova  Scotia.  The  defendants  gave  their 
orders  to  these  parties,  who  transmitted  them  to  the  plain- 
tiffs in  Glasgow.  In  doing  so,  in  one  order,  they  state, 
"  Please  ship  to  Messrs.  Bigelow  and  Hood,  Halifax,  N. 
S.,  5i  casks  Gaelic  whiskey,  with  required  number  of 
capsules  and  labels,  usual  terms  and  shipping  instructions." 
Two  of  the  shipments  were  made  to  Truro  and  one  to 
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Halifax.  By  order  of  defendants  the  two  shipments  were 
made  to  Truro,  and  the  third  to  Halifax.  Messrs.  M.  F. 
Eagar  &  Son,  when  they  received  the  orders  from  defen- 
dants acknowledged  the  same,  reciting  the  amount,  and  place 
of  shipment  and  add  that  their  order  was  forwarded.  In 
due  time  the  goods  were  shipped  direct  by  the  plaintifis 
to  the  defendants  at  the  places  named,  they  paying  freight 
and  charges.  For  the  price  of  these  goods  and  charges 
defendants  gave  the  acceptances  sued  for.     The  goods  were  j 

received  by  the  defendants,  and  they  acknowledge  signing 
the  drafts.  But  they  seek  to  avoid  payment,  because  the 
sale  was  made  by  M.  F.  Eager  &  Son,  at  Halifax,  who 
knew  the  liquors  were  to  be  sold  in  Colchester,  where  the 
Liquor  License  Act  was  in  force,  or,  if  made  in  Scotland, 
the  plaintiffs  had  knowledge  of  said  act  being  in  operation 
and  in  either  case  cannot  succeed.  I  think  they  have 
failed  in  both  contentions.  Messrs.  Eagar  &  Sons  were 
not  authorized  to  make  a  sale  for  plaintiffs.  Their  duty 
was  to  receive  applications  and  forward  them  to  the 
Glasgow  principals  for  approval.  When  they  did.  this 
their  duty  was  fulfilled  and  the  plaintiffs  were  to  decide 
whether  they  would  ship  the  goods  or  not.  This  had 
been  the  uniform  course  of  business  between  plaintiffs  and 
defendants  for  years. 

Stephenson  v.  W.  J.  Rodgera,  L.  T.  R,  vol.  15, 
(1898-9),  was  a  case  very  similar  to  the  one  before  n& 
The  defendants  had  a  wholesale  and  retail  license  on 
Pellett  St.  and  Adam  Street,  Cardiff. 

They  also  had  an  office  on  Mill  St.,  in  the  same  city, 
in  which  no  stock  of  beer  was  kept  and  for  which  they 
held  no  license.  They  also  carried  on  an  extensive  busi- 
ness as  brewers  in  the  city  of  Bristol.  Their  Bristol 
manager  met  the  plaintiff,  Mr.  Stevenson,  in  Cardiff  off 
their  licensed  premises  in  that  city,  but  at  the  Mill  St 
office,  and  gave  an  order  for  a  dozen  bottles  of  beer  which 
was  to  be  delivered  at  his  residence.     It  was  admitted  the 
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manager  said  he  was  not  selling  beer,  but  that  he  would 
pass  the  order  for  him  to  the  licensed  premises  and  that 
Stephenson  said  he  knew  he  was  taking  an  order  at  this 
office  where  no  license  was  held,  but  offered  to  pay  for  the 
beer,  which  was  declined.  The  order  was  sent  with  the 
assent  of  Stevenson  to  the  defendant's  licensed  premises  at 
Pellett  Street. — ^The  goods  were  delivered  to  Stevenson 
and  paid  for.  The  plaintiff  contended  there  was  a  sale  at 
the  unlicensed  shop  at  Mill  Street  where  the  order  was 
taken,  but  failed.     Mr.  Justice  Channel  said  : 

"  In  order  to  be  a  sale  there  must  be  a  contract.  Upon 
the  facts  in  the  present  case  there  was  no  contract  The 
giving  of  an  order  did  not  amount  to  a  contract,  unless 
the  order  was  accepted.  The  taking  of  an  order,  if  only 
for  the  purpose  of  passing  it  on,  did  not  constitute  a  con- 
tract. There  was  no  contract,  and  therefore  no  offence  at 
MUl  St." 

This  case,  I  consider,  was  stronger  in  favour  of  defen- 
dants contention  than  the  one  before  us  and  is,  I  think, 
strongly  in  favour  of  the  present  plaintiff  Werte  &  Co, 
V.  Colquhoon,  20  Q.  P.  D  753,  was  an  income  tax  case,  and 
the  question  decided  was  that  the  plaintiffs  exercised  a 
trade  in  England,  though  residing  in  France.  They  had 
agents  in  London,  who  advertized  in  the  Wine  Trade 
Review,  and  Ridley  &  Co.'s  wine  and  spirit  circular  the 
plaintiffs  wines  and  price  list  and  distributed  in  England 
circulars  vsrith  the  authority  of  their  principals  detailing 
the  prices  and  terms  of  sale  of  the  plaintiffs'  wines.  The 
agents  were  also  sole  representatives  in  England  for  them 
for  the  sale  of  their  champagne  at  such  prices  as  were 
from  time  to  time  furnished  them  by  their  principals, 
receiving  a  commission  on  all  wines  sold  in  England  either 
through  the  agents  or  otherwise.  On  an  inside  window 
the  names  of  the  plaintiffs  appeared,  with  the  names  of  the 
agents  as  "  agents."  The  agents  sought  for  orders  for 
plaintiff's  wines  in  various  parts  of  Eng^land,  which  orders 
were  sought  for  and  taken  for  and  on  behalf   of  their 
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principals.  The  orders  were  sent  to  France  and  the  goods 
shipped  direct  to  the  purchasers,  who  could,  and  did,  pay  Uie 
agents  in  London,  or  remit  direct  to  France.  On  these 
facts  the  Court  decided  that  the  plaintiffs  carried  on  a 
trade,  employment,  or  vocation  rendering  them  liable  to 
be  assessed  for  duties  on  profios  arising  under  the  Statute. 

I  have  mentioned  the  facts  of  this  case  at  some  length, 
because  the  learned  counsel  who  argued  the  cause  for  the 
defendants  considered  it  was  conclusive  in  his  favour. 
The  statement  of  the  facts  is  enough  to  show  how  diflfer- 
ent  it  is  from  the  case  at  bar,  and  in  no  way  sustains  his 
contention.  The  only  semblance  between  them  is  the  fact 
that  both  agentg  sent  the  orders  to  their  principal.  M.  F. 
Eagar  &  Sons  neither  advertized,  sought  orders,  received 
payments,  nor  remitted  moneys  to  their  principals,  nor 
did  they  receive  commissions  on  all  liquors  sold  in  Nova 
Scotia. 

Grainger  &  Son  v.  Goajk  (1896),  5  A.  C,  325,  is  a 
case  very  similar  to  the  present  case  and  strongly  sustains 
plaintitfa'  contention.  The  contract,  having  been  made  in 
Scotland,  is  the  plaintiff  precluded  from  recovery  on  the 
facts  because  he  had  knowledge  that  the  liquors  were  to 
be  sold  in  Colchester,  where  the  "  Liquor  License  Act "  was 
in  force,  or  in  other  Counties  in  Nova  Scotia,  where  the 
Canada  Temperance  Act  was  in  operation.  The  defendant 
avers  that  the  sale  was  made  at  Halifax,  and  pleads  that 
the  plaintiff  sold  the  liquors  to  defendant,  who  had  no 
license,  for  the  purpose  and  object,  as  he  well  knew,  of 
being  sold  in  Colchester  and  other  Counties  in  Nova  Scotia 
where  the  said  acts  were,  at  the  time  of  sale,  in  force. 
In  paragraph  7  of  the  defence,  it  is  stated,  the  plaintifis 
knew  the  said  Acts  were  in  force  in  Nova  Scotia  when  they 
sold  and  shipped  the  goods,  with  the  purpose  and  object, 
as  plaintiffs  well  knew,  that  they  were  to  be  sold  where 
said  Acts  were  in  force.  In  paragraph  8,  he  pleads  that, 
having  no  license,  he  bought  said  goods  for  the  purpose 
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and  object  of  selling  them,  where  the  said  Acts  were  in 
force,  and  that  plaintiffs  well  knew  the  sales  to  defendant 
were  illegal  and  void.  His  right  to  so  plead  may  be 
granted,  but  his  confessed  purpose  of  breaking  the  law 
is  not  commendable.  Lord  Mansfield,  in  Holman  v. 
Johnson,  Cowp.  34,  as  between  parties  to  illegal  contracts, 
says  :  "  The  objection  that  a  contract  is  immoral  and  illegal 
between  plaii^tiff  and  defendant  sounds,  at  all  times,  very 
ill  in  the  mouth  of  the  defendant,"  language  which  may, 
with  great  propriety,  be  applied  to  the  defence  in  this  case 
What  proof  does  he  adduce  ?  A  conversation  with  the 
secretary  of  the  plaintiffs  firm  at  Truro  that  he  was  being 
prosecuted  for  selling  liquor — that  he  had  tried  to  get  a 
license  and  failed.  This  was  more  than  two  years  pre- 
vious to  the  transaction  in  question.  Before  the  date  of 
the  conversation,  as  after,  defendant  gave  orders  for  liquors 
to  the  plaintiffs.  The  secretary,  with  whom  the  defendant 
conversed  in  Truro,  swears  he  knew  nothing  at  that  time, 
or  subsequently,  of  the  ramifications  of  the  defendants' 
business,  nor  the  area  of  country  over  which  he  carried  on 
his  transactions.  He  gathered  from  it  that  there  were 
certain  prohibitions  on  .  the  sale  of  alcoholic  liquors  in 
Truro,  but  did  not  know  that  they  extended  to  any  parts 
beyond  that  town.  No  knowledge  beyond  this  is  shown 
to  have  been  communicated  to  the  plaintiffs,  although  they 
sold  the  defendant,  on  an  average,  each  year  for  five  years, 
liquors  to  the  value  of  over  three  thousand  dollars.  To 
hold  the  defendant  not  liable  on  his  last  transaction  with 
plaintiffs,  under  these  circumstances,  would  be  a  travesty 
on  justice.  Both  parties  must  be  in  pari  delicto  and  the 
transaction  void  ab  initio.  Even,  if  plaintiffs  knew,  when 
selling  the  goods,  that  the  defendant  would  make  an  illegal 
use  of  them,  they  could  still  recover.  Hodgson  v.  Temple, 
6  Taunt.  181.  It  is  not  shown  that  the  plaintiffs,  in  this 
action,  had  any  such  knowledge.  No  express  purpose  on 
the  plaintiffs'  part  is  shown  of  accomplishing  an  illegal 
object,  or  doing  a  prohibited  act  as  in  Cannan  v.  Brice, 
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3  B.  &  Aid.  179,  or  M' Kinnd  v.  Robinson,  3  M.  &  W 
434.  As  stated  by  Qwynne,  J.,  in  Clark  v.  Hagar,  22 
S.  C.  R,  at  page  540,  tlie  trial  judge  should  be  able  to 
draw  a  just  inference  from  the  facts  in  evidence  that  the 
property  was  transferred  with  the  intent,  and  for  the 
purpose  operating  in  the  mind  of  the  plaintiffs  that  the 
property,  when  transferred,  should  be  applied  by  the 
defendant  to  the  illegal  purposes  alledged  in  the  pleas. 
This  he  has  not  done,  nor  could,  I  submit,  on  the  evidence 
before  him  do. 

In  this  ca.9e  this  knowledge  and  purpose  to  enable 
the  defendant  to  violate  the  Statutes  of  a  foreign  country, 
existing  in  the  mind  of  the  plaintiffs  at  the  time  of  the 
sale,  should,  1  think,  be  so  definite  as  to  leave  no  doubt 
that  the  purpose  was  clear  and  intended.  Foreigners 
cannot  know  our  laws,  unless  they  are  made  acquainted 
with  them.  The  sale  of  liquor  in  Scotland  by  licensed 
persons  is  not  illegal,  and  the  plaintiffs,  unless  clearly 
instructed  by  the  defendants  or  others  were  justified  in 
assuming  no  violation  of  the  law  was  contemplated  For 
these  reasons,  in  addition  to  the  clear  statements  of  the 
trial  judge,  the  appeal  must  be  dismissed  with  costs. 

TowNSHEND,  J. — The  principal,  it  not  the  only,  ques- 
tion to  be  determined  in  this  appeal,  is  where  the  sale  of 
the  liquors,  for  which  the  acceptances  sued  on  were  given, 
was  completed — that  is  to  say,  was  the  sale  made  in 
Glasgow,  G.  B.,  or  in  Halifax,  Nova  Scotia.  If,  made  in 
Nova  Scotia  without  a  license,  it  was  illegal — if,  made  in 
Glasgow,  it  was  not  contrary  to  the  law,  and  plaintifls 
are  entitled  to  recover.  The  learned  trial  judge  holds 
that  the  sale  was  made  in  Glasgow,  and  gives  judgment 
for  plaintiffs.  The  orders  came  through  M.  F.  Eagar  b 
Son,  agents  of  plaintiffs,  doing  business  at  Halifax,  but 
the  scope  and  extent  of  that  agency  wSrS  limited  to  receiv- 
ing  and   transmitting   to   plaintiffs  such  orders  as  they 
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received.  They  had  no  power  to  accept  orders,  nor  to 
make  sales.  All  such  orders  were  placed  before  the  Com- 
pany in  Glasgow  and  it  was  for  the  Company's  officers 
to  decide  whether  they  would  accept  and  send  the  goods 
ordered  or  not.  The  goods  were  not  delivered  to  defen- 
dants in  Nova  Scotia,  but,  by  defendant's  orders,  delivered 
at  Glasgow  to  be  conveyed  to  him  in  Nova  Scotia.  The 
sale  was  then  completed,  and  the  goods  became  defendant's 
property,  which  he  could  assert  successfully  in  any  Court. 
I  shall  confine  myself  to  citing  one  very  high  authority  on 
this  point,  which  conclusively  disposes  of  the  point  as  to 
where  the  contract  of  sale  was  made.  In  Grainger  &  Son 
V.  Lome  (1896),  A.  C.  325,  Grainger  &  Son  were  agents 
in  London  for  Roederer,  a  wine  merchant,  whose  chief 
place  of  business  was  at  Rheims  in  France.  Their  agency 
was  to  canvass  for  orders,  on  which  they  received  a  com- 
mission, if  executed.  When  the  orders  were  received  they 
were  transmitted  to  Roederer  at  Rheims,  and  he  exercised 
his  own  discretion,  as  to  executing  the  orders,  or,  as  fur- 
ther stated,  Roederer,  in  his  arrangement  with  Grainger 
&  Son,  reserved  a  right  to  reject  any  particular  order. 
The  form  of  order,  and  the  acceptance  by  Roederer,  are  very 
much  in  the  same  terms  as  in  this  case.  Lord  Herschell, 
in  giving  judgment  on  these  facta,  says  : 

"  Taking  the  iindings  together,  I  think  it  clear  that 
no  contracts  to  sell  wine  were  ever  made  by  the  appellants 
on  behalf  of  Roederer.  All  that  they  did  was  to  transmit 
to  him  the  orders  received,  and  until  he  had  agreed  to 
comply,  or  complied  with  them,  there  was  no  contract. 
He  was  under  no  obligation  to  the  persons  giving  the 
orders  to  the  appellants  to  execute  any  one  of  them  .... 
An  order  given  to  a  merchant  for  the  supply  of  goods, 
does  not,  of  itself,  create  any  obligation.  Until  something 
is  done  by  the  persons  receiving  the  order,  which  amounts 
to  an  acceptance,  there  is  no  contract.  It  is  clear  that  the 
appellants,  in  receiving  one  order,  did  not  accept  or  pur- 
port to  accept  it,  on  fiioederer  s  behalf,  so  as  to  constitute 
a  contract,  and  that  they  had  no  authority  to  do  so." 
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The  question,  in  this  case,  arose  under  the  Income  Tax 
Acts,  1853  and  1842,  in  which  it  was  provided  that  "any 
person,  not  resident  in  the  United  Kingdom,  whether  a 
subject  of  His  Majesty  or  not  shall  be  chargeable  in  the 
name  of  any  factor,  agent,  or  receiver  having  the  receipt 
of  any  profits  or  gains,  etc.,  etc." 

It  is  unnecessary  to  discuss  other  points,  which  were 
urged  at  the  argument,  for,  in  my  view,  the  determination 
of  this  one  is  fatal  to  the  defence.  If,  however,  I  have 
overlooked  any  importance  to  be  attached  to  them,  I  may 
add  that  I  agree  in  the  conclusions  of  the  learned  trial 
judge  on  all  of  them,  and  am  of  opinion  this  appeal 
should  be  dismissed  with  costs. 

Russell,  J.,  concurred. 

Appeal  dismissed  with  costs. 


Digitized  by 


Google 


J 


DOMINION  IRON  AND  STEEL  CO.  LTD.  V.  CITY  OF  SYDNEY.  496 


The  Dominion  Iron  and  Steel  Co.,  Lid.  v.   The 
City  of  Sydney. 

Before  Townshend,  J.,  Graham,  E.  J.,  and   Russell,  J. 

Municipal  corporation — Exemption  from  taxation  to  encourage  establish- 
ment of  manufacturing  concern — Construction  of  Act — 
Words   **  lata  "    and  "  county" 

Plaintiff  company  was  given  power  by  its  act  of  incorporation  (Acts  of 
1899,  c.  84,  s.  ()  **  to  purchase,  acquire,  hold,  use,  occupy,  sell  and 
convey  real  estate,  &c." 

By  another  section  (s.  14)  it  was  provided  that,  if  the  company  should 
locate  any  of  its  works  in  any  part  of  the  County  of  Cape  Breton,  all 
the  property,  income  and  earnings  of  the  company  should  be  exempt 
from  taxation  '*  under  any  law,  ordinance  or  by-law  of  any  muni- 
cipal or  local  authority  ;"  provided  that  such  exemption  should  not 
apply  *'  to  any  building  used  as  a  dwelling  house,  or  for  any  purpose 
not  connected  with  the  business  of  the  company,  nor  to  land  on 
which  the  same  is  erected." 

The  defendant  municipality  sought  to  assess  lands  not  purchased  for 
the  works  or  operations,  or  in  connection  with  the  operations  of  the 
company,  and  which  were  offered -to  the  public  for  sale  at  a  price 
greater  than  that  paid  for  them. 

Held^  that  the  word  '*  law/'  as  used  in  s.  14,  must  be  read  in  the  sense 
of  general  law  of  the  Province  relating  to  assessment,  there  being 
nothing  in  the  context  to  restrict  its  meaning. 

Also,  that  the  word  '*  county  "  must  be  read  as  meaning  the  whole 
geographical  area  of  the  County,  including  any  city  or  town  within 
its  borders. 

AlsOf  that  the  wording  of  the  Statute  made  it  clear  that,  with  the 
exception  .specifically  mentioned,  the  exemption  given  to  the  com- 
pany, was  intended  to  apply  to  all  taxation,  whether  general  assess- 
ment for  the  county  or  local. 

This  was  a  case  stated  for  the  opinion  of  the  Court. 

The  plaintiff  is  a  body  corporate  incorporated  by 
Chapter  139  of  the  Acts  of  Nova  Scotia  passed  in  the  year 
1899,  and  began  operations  in  that  year,  and  has  its  main 
works  and  plant,  consisting  of  blast  furnaces,  open  hearth 
plant,  rolling  and  rod  mills,  etc.,  within  the  territorial  limits 
of  the  City  of  Sydney.  The  Company  is  the  owner  of 
large  tracts  of  land  and  a  large  number  of  lots  of  land 
within  the  limits  of  the  City  of  Sydney,  among  others,  the 
parcels  and  lots  of  land  specifically  mentioned  and  set  out 
in  paragraph  "B"  of  the  special  case. 
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The  defendant  is  a  body  corporate,  incorporated  under 
the  provisions  of  Chapter  174  of  the  Acts  of  Nova  Scotia 
for  the  year  1903. 

By  chapter  84  of  the  Acts  of  Nova  Scotia  for  the 
year  1899,  the  Town  of  Sydney  was  authorized  to 
expropriate,  purchase  or  take  over  and  hold  such  land  and 
lands  covered  with  water,  easements,  privileges,  and  other 
rights  within  or  without  the  limits  of  the  said  Town  of 
Sydney,  in  the  County  of  Cape  Breton,  as  might  be 
requisitic  and  necessary  to  furnish  or  provide  a  site  or  location 
for  the  works  of  an  iron  and  steel  company  to  be  formed 
by  Henry  M.  Whitney,  his  associates  or  assigns,  and  said 
Town  was  also  empowered  to  grant  and  convey  said  lands 
to  said  Company.  Under  the  provisions  of  said  Act,  the 
Town  of  Sydney  accordingly  expropriated  a  large  tract  of 
land,  containing  about  four  hundred  and  seventy-six 
Brcres  within  the  limits  of  the  Town  of  Sydney,  for  the 
purposes  of  the  said  Company  and  by  deed  dated  on  or 
about  July  1899,  conveyed  said  lands  to  the  said  plaintiff, 
and  the  said  plaintiff  erected>  and  has  now  its  main  works, 
consisting  as  aforesaid,  of  blast  furnaces,  open  hearth  plant, 
rolling  and  rod  mills,  etc.,  located  on  said  lands  expropriated 
as  aforesaid. 

Since  1899  the  said  plaintiff  acquired  by  purchase  from 
different  parties  large  parcels  of  land  outside  the  portion  so 
expropriated,  (shown  on  plan  annexed)  including  the  lots 
of  land  mentioned  in  "  B  "  of  this  case.  The  numbers  of 
the  lots  as  mentioned  in  "  B  "  correspond  to  the  numbers 
of  the  lots  on  the  plan  hereto  annexed. 

The  said  plaintiff  has  erected  dwelling  houses  on  lots  on 
said  plan,  which  dwelling  houses  are  rented  by  the  plaintiff 
to  its  employees.  The  other  lots  mentioned  in  "  B "  are, 
and  were  at  the  time  of  the  assessment  complained  of, 
offered  to  the  public  for  sale  in  open  market  by  lots,  at  a 
price  per  lot  greater  than  that  paid  for  them,  and  the  said 
plaintiff  had  sign  boards  placed  at  diffeient  parts  on  said 
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land,  having  printed  on  them  the  following  notice :  "  Lots 
for  sale  at  easy  terms.  Apply  at  office";  meaning  the 
oflSce  of  the  plaintiff.  .The  plaintiff  sold  to  the  public  the 
lots  of  land  on  said  plan. 

Under  the  provisions  of  said  chapter  73  of  the  Revised 
Statutes  of  Nova  Scotia,  1900,  the  assessors  for  the  Town 
of  Sydney  (within  the  limits  of  which  the  lots  mentioned 
in  "  A  "  and  "  B  "  are  situate)  prepared  and  completed  the 
assessment  roll  for  the  city  or  town  of  Sydney  for  the 
year  1904,  in  the  form  and  within  the  time  and  in  accord- 
ance with  the  provisions  of  said  chapter  73,  which  assess- 
ment roll  was  finally  completed,  signed,  passed,  certified 
and  laid  before  the  City  Council  within  the  time,  according 
to  the  I  equirements  of  said  chapter. 

The  assessors  of  the  city  of  Sydney,  in  preparing  the 
assessment  of  said  city  for  the  year  1904,  assessed  the 
company  for  the  lots  and  parcels  of  land  and  for  the 
amounts  set  out  as  follows: — (Here  followed  paragraph 
A.,  the  list  of  properties  and  values  referred  to.) 

From  this  assessment,  the  company  asserted  an  appeal 
to  the  Assessment  Appeal  Court  on  the  following  parcels 
and  lots  of  land,  aggregating  in  amount  $31,300.00, 
claiming  the  same  were  exempted  from  assessment  and 
taxation  under  the  provisions  of  the  Statutes  hereinafter 
referred  to. 

(Here  followed  paragraph  B.) 

All  the  lots  of  land  mentioned  and  set  out  in  **  B  "  are 
the  property  of  the  company,  are  vacant  lands  and  are 
wholly  unoccupied  by  buildings  or  otherwise. 

The  Assessment  Appeal  Court  dismissed  the  company's 
appeal  and  confirmed  the  assessment  of  the  lots  mentioned 
and  set  out  in  "  B  "  aggregating  in  amount  $31,300.00. 

By  section  14  of  chapter  139,  Acts  of  1899,  it  is 
enacted,  a^s  follows : 

"  The  Council  of  any  town,  city,  county,  municipality 
or  district,  through  which  any  line  of  railway  or  branch 
32 — N.  s.  K.  37. 
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thereof,  of  the  company  may  run,  or  in  which  the  com- 
pany may  locate  any  of  its  works  or  carry  on  any  of  ita 
business,  or  which  will  be  benefited  by  the  same,  are 
hereby  authorized  and  empowered  to  assess  for  any  aid 
whatsoever  that  such  council  may,  by  a  majority  vote  of 
said  council,  decide  to  grant  to  the  company,  in  the  same 
manner,  and  at  the  same  time,  as  the  ordinary  assessment 
for  the  public  purposes  of  such  city,  town,  county,  muni- 
cipality or  district  is  made.  And  if  such  council,  by  a 
majority  vote,  shall  so  decide,  then  the  said  town,  city, 
county  or  municipality  or  district  may  forthwith  borrow 
the  sum  voted  in  aid  of  the  said  company,  and  may  issue 
debentures  therefor  in  the  form  in  the  schedule  "  A " 
hereto,  redeemable  at  such  times  and  in  such  amoants,  and 
bearing  such  rates  of  interest  as  the  said  council  shall 
determine,  which  debentures  shall  be  a  charge  upon  all 
the  properly,  real  and  personal,  of  or  within  the  said  town, 
city,  county,  municipality  or  district,  and  upon  all  the 
revenue  of  the  said  town,  city,  county,  municipality  or 
district,  as  the  case  may  be,  and  the  said  council  in  such 
case,  annually,  shall  assess  a  suflScient  sum  to  pay  the 
interest  on  any  such  debentures,  in  the  same  manner  and 
at  the  same  time  as  the  ordinary  assessment  for  the  public 
purposes  of  such  city,  town,  county,  municipality  or  dis- 
trict is  made.  Provided,  however,  that  no  such  assessment 
shall  be  made,  nor  einy  money  borrowed  by  the  council  of 
any  town  or  city,  until  the  resolution  of  the  council  pro- 
viding therefor  shall  first  have  been  ratified  and  approved 
b}^  a  majority  vote  of  the  ratepayers  in  attendance  flt  a 
neeting  called  and  held  for  the  purpose  of  considering  the 
same.  If  the  company  shall  locate  any  of  its  works  in 
any  part  of  the  County  of  Cape  Breton,  all  the  property, 
income,  and  earnings  of  the  company  shall  be  exempt 
from  taxation  under  any  law,  ordinance  or  by-law  of  any 
municipal  or  local  authority,  for  the  period  of  thirty  years 
from  the  time  when  they  shall  locate  their  works  as  afore- 
said. Provided,  however,  that  the  said  exemption  shall 
not  apply  to  any  building  used  as  a  dwelling  house,  or  for 
any  purpose  not  connected  with  the  business  of  the  com- 
pany, nor  to  the  land  upon  which  the  same  is  erected." 

By  section  6  of  chapter  84  of  the  Acts  of  Nova  Scotia, 
passed  in  the  year  1899,  which   is  entitled  "An  Act  to 
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enable  the  town  of  Sydney  to  expropriate  land  and  for 
other  purposes,"  it  is  enacted  as  follows : 

"  All  the  property,  earnings  and  income  of  the  said 
Iron  and  Steel  Company  shall  be  exempt  from  taxation 
under  any  law,  ordinance  or  by-law  of  the  town  of  Sydney 
for  the  period  of  thirty  years  from  the  date  of  the  begin- 
ning of  the  construction  of  the  works  of  the  said  Iron  and 
St^el  Company  within  the  said  town.  Provided,  however, 
that  the  said  exemption  shall  not  apply  to  any  building 
used  as  a  dwelling  house,  or  for  any  purpose  not  connected 
with  the  business  of  the  said  Iron  and  Steel  Company,  nor 
to  the  land  upon  which  the  same  ia  erected." 

The  question  for  the  opinion  of  the  court  is : 

Whether  the  lots  of  land  mentioned  in  "  B "  are 
exempted  from  assessment  and  taxation,  under  the  pro- 
visions of  the  Statutes  hereinbefore  set  out. 

If  the  Court  shall  be  of  the  opinion  in  the  affirmative^ 
then  judgment  shall  be  entered  for  the  company  for  $626^ 
being  the  amount  of  taxes  paid  thereon,  together  with  the 
costs  of  this  special  case  to  be  taxed. 

If  the  Court  shall  be  of  opinion  in  the  negative,  then 
judgment  shall  be  entered  for  the  city  of  Sydney  for  the 
costs  of  this  special  case  to  be  taxed. 

^  1904,  Dec.  12th.  W,  B.  A  Ritchie,  K.  C,  and  H.  Ross, 
for  defendant. — Acts  of  1899,  c.  84,  s.  6.  The  exemption 
only  applies  to  property  acquired  for  the  general  purposes 
of  a  steel  works.  Ch.  84,  s.  6,  is  not  applicable  to  taxa- 
tion, under  the  general  law,  but  only  to  taxation  under  a 
law,  ordinance,  or  by-law  of  the  town  of  Sydney.  In  c.  139, 
8.  14,  location  in  the  County  of  Cape  Breton  means  location 
in  the  municipality  of  Cape  Breton,  outside  of  the  towns. 
The  Queen  v.  /.  W.  McDonald,  29  N.  S.  R.  160  ;  S.  C. 
3  Can.  C.  C.  10 ;  Poison  v.  Owen  Sound,  31  O.  R.  38. 
The  intention  of  the  Statute  was  only  to  exempt  the  pro- 
perty etc.,  of  the  company  for  the  purpose  of  carrying  on 
the  business  of  manufacturing  iron  and  steel.  Hardcastle  on 
Statutes,  3rd.  ed.,  p.  100,  112,  113  ;  Salmon  v.  Duncombe, 
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11  App.  C.  627,  at  634;  DiUon  on  Municipal  Corporations, 
383.  Exemptions  must  be  construed  strictly.  CooLey  on 
Taxation,  vol.  1,  p.  356.  Lea  Cominissairea  (TEcoUs 
St  Gabriel,  v.  Notre  Dame,  12  S.  C.  R  45,  et  seq. ;  Boston 
Society  v.  Boston,  110  Mass.  181  ;  Inhabitants  v.  Worceder, 
4  Met.  564. 

F.  B,  Ross,  K.  C,  contra.— N.  S.  Acts  1899,  c  84.  The 
town  of  Sydney  is  only  empowered  to  expropriate  land  for  a 
site  or  location.  Ch.  139.  s.  1,  sub-sec.  (g).  The  land  in  ques- 
tion is  held  for  the  purposes  of  the  company,  under  their 
charter.  The  intention  of  the  Legislatui^e  was  that  every- 
thing that  the  company  owned,  was  to  be  exempted  from 
taxation,  except  in  certain  cases  specifically  provided  for. 
In  the  interpretation  of  a  statute,  there  is  no  presumption, 
except  where  the  Statute  is  capable  of  being  read  in  two 
ways.  Here  the  language  is  unambiguous.  The  word 
"county"  means  the  geographical  area  of  the  County  of 
Cape  Breton  and  not  the  municipality. 

W,  B.  A.  Ritchie,  K.  C,  in  reply.— The  real  estate 
business  is  not  authorized  by  the  Statute.  LindUy  on 
Companies,  vol.  2,  pp.  162,  456 ;  L.  R  (1897)  2  Ch.  600. 

1905,  March  4th.  Townshend,  J. — This  is  a;  case  stated 
for  the  opinion  of  the  Court,  in  which  the  question  at 
issue  is  whether  the  plaintiff  company  is  liable  to  be 
assessed  by  the  defendant  city,  in  respect  to  certain  lands, 
the  property  of  the  company.  The  company  was  incor- 
porated by  chap.  139  of  the  Acts  of  Nova  Scotia,  1899, 
And  began  operations,  in  the  same  year,  within  the  limitfi 
of  the  city  of  Sydney.  It  became  the  owner  of  a  large 
tract  of  land  expropriated  by  the  city  under  chap.  84, 
Acts  of  1899,  and  conveyed  to  the  company  by  deed,  dated 
on  or  about  July,  1899,  for  the  purposes  of  the  company, 
on  which  it  has  erected  its  main  works,  consisting  of  blast 
furnace,  open  hearth  plant,  rolling  mills,  etc     In  addition 
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since  1899,  the  company  has  acquired  by  purchase  large 
parcels  of  land,  outside  the  portions  expropriated,  which 
are  included  in  list  B.  in  the  case.  It  is  in  respect  to  the 
right  of  the  city  to  assess  the  latter  that  the  parties  are 
now  in  controversy. 

The  company  have  erected  dwelling  houses  on  portions 
of  expropriated  lands,  and  rented  them  to  their  employes. 
But  the  lots  mentioned  in  list  B.  were,  at  the  time  of  the 
assessment,  offered  to  the  public  for  sale  in  open  market, 
at  a  price  greater  than  that  paid  paid  for  them  Certain 
of  these  lots  have  been  sold  by  the  company. 

By  sec.  6  chap.  84,  Acts  of  1899, "  An  act  to  enable  the 
town  of  Sydney  to  expropriate  lands,  and  for  other  pur- 
poses "  it  is  enacted,  as  follows : 

"All  the  property,  earnings,  and  income  of  the  said 
Iron  and  Steel  Company  shall  be  exempt  from  taxation, 
under  any  law,  ordinance  or  by  law  of  the  town  of  Sydney, 
for  the  period  of  thirty  years  from  the  date  of  the  begin- 
ning of  the  construction  of  the  works  of  the  said  Iron  and 
Steel  Company  within  the  said  town.  Provided,  however, 
that  the  said  exemption  shall  not  apply  to  any  building 
used  as  a  dwelling  house,  or  for  any  purposes  not  con- 
nected with  the  business  of  the  said  Iron  and  Steel  Com- 
pany, nor  to  the  land  on  which  the  same  is  erected." 

By  sec.  14,  chap.  139,  Acts  of  1899,  the  Act  incor- 
porating plaintiff  company,  after  empowering  "the  council 
of  any  town,  city,  county,  municipality  or  district,  through 
which  any  line  of  railway,  or  branch  thereof,  of  the  com- 
pany may  run,  or  in  which  the  company  may  locate  any 
of  its  works,  or  carry  on  any  of  its  business,  or  which  will 
be  benefitted  by  the  same,"  to  assess  the  said  town,  city, 
municipality,  etc.,  for  any  aid  which  a  majority  may  decide 
to  grant  said  company,  it  provides  further : 

"  If  the  company  shall  locate  any  of  its  works  in  any 
part  of  the  County  of  Cape  Breton,  all  the  property,  income 
and  earnings  of  the  company  shall  be  exempt  from  taxation, 
under  any  law,  ordinance  or  by-law  of  any  municipality 
or  local  authority  for  the  period  of  thirty  years  from  the 
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time,  when  they  shall  locate  their  works  as  aforesaid. 
Provided,  however,  that  the  said  exemption  shall  not  apply 
to  any  building  used  as  a  dwelling  house,  or  for  any 
pui*po8e  not  connected  with  the  business  of  the  company, 
nor  to  the  land  on  which  the  same  is  erected." 

The  defendant  city  contends  that  the  exemption,  given 
by  the  Statute  does  not  cover  the  lands  in  question, 
because  they  were  not  purchased  for  the  works,  or  opera- 
tions, or  in  connection  with  the  operations  of  the  com- 
pany. In  other  words  that,  while  all  such  lands  as  were 
necessary  for  their  works  were  exempted,  they  cannot 
purchase  and  hold  lands  for  sale  and  profit  and  claim  the 
exemption.  It  is  further  contended  that,  by  the  express 
words  of  the  Statute,  the  exemption  only  extends  to 
taxation  for  local  purposes,  and  does  not  relieve  them 
from  any  general  assessment  for  municipal  purposes,  for 
which  the  city  is  liable.  This  argument  is  founded  on 
the  special  language  of  the  Statute :  "  Exempt  from  taxa- 
tion under  any  law,  ordinance  or  by-law  of  the  town  of 
Sydney."  It  is  said  that  the  word  "  law  "  is  confined  to 
any  law  respecting  the  town,  and  is  not  to  bo  understood 
as  any  general  law,  which  affects  the  whole  municipality, 
and  attention  is  drawn  to  the  context  as  showing  such  to 
be  the  true  construction. 

The  scope  and  power  of  the  company  are  set  forth  in 
its  charter.     Chap.  139,  sec.  2.  Acts  of  1899,  ss.  (c)  says: 

"To  purchase,  acquire  any  interest  in,  hold,  use,  occupy, 
sell,  and  convey  real  estate,  mills,  etc.,  etc.,  etc.,  and  to 
take  or  lease  or  otherwise  acquire  any  land,  or  other  pro- 
perty, and  the  company  may  sell,  and  convey  the  same,  or 
any  part,  thereof,  by  deed,  or  deeds  with  the  usual  coven- 
ants." 

It  is  clear  enough  from  the  above  language  that  no 
limitation  is  placed  on  the  company's  right  to  purchase 
land  and  to  sell  it.  Following  the  above  is  the  clause 
already  referred  to,  specifying  the  extent  of  the  exemption 
granted  to  the  company,  that  is  to  say :  "  All  the  pro- 
perty, income  and  earnings  of  the  company."     Immediately 


Digitized  by 


Google 


DOMINION  IRON  AND  STEEL  CO.  LTD.  V.  CITY  OF  SYDNEY.    503 

follows  the  exception  that  is  to  day  :  "  Any  buihling  used 
as  a  dwelling  house,  or  for  any  purpose  not  connected 
with  the  business  of  the  company,  nor  to  the  land,  upon 
which  the  same  is  erected."  This  exception  makes  it  clear 
that  everything  else,  owned  by  the  company  is  exempted. 

The  assessment  was  made  under  chap.  73  R.  S.  of 
assessments.  Sec.  4,  enumerates  all  exemptions,  and  in 
sub-sec.  (o),  we  find  "  property  specially  exempted  from 
taxation  by  any  Act  of  the  Legislature  of  Nova  Scotia." 
Chap.  174,  Acts  of  1903,  is  the  Act  incorporating  the  city 
of  Sydney.  By  sec.  99  of  that  Act,  which  came  into 
force,  1  July,  1904,  the  exemption  specified  at  subsec.  (q), 
*'  Property  specially  exempted  from  taxation  by  any  act 
of  the  Legislature  of  Nova  Scotia." 

I  am  of  opinion,  that  the  word  "  law,"  as  used  in  the 
exempting  clause  of  the  Statute,  can  only  be  read  in  its 
natural  and  usual  sense  of  general  law,  and  that  there  is 
nothing  in  the  context,  which  requires,  or  would  justify, 
restricting  its  meaning  to  law  as  made  by  the  city  of 
Sydney.  The  words  following  "  ordinance  or  by-law  "  fill 
completely  the  power  which  the  city  or  municipality 
possesses.  When  the  city  or  municipality  passes  ordinances 
or  by-laws,  they  have  locally  the  force  of  laws,  and  it 
seems  to  me  clear,  in  using  the  word  "  law  "  before  these, 
the  Legislature  could  have  no  other  meaning  than  the 
general  law  of  the  Province  relating  to  assessments.  The 
general  purpose  of  the  Legislature,  through  the  different 
Statutes  relating  to  plaintiff  company,  confirms  the  view 
that,  in  order  to  encourage  the  establishment  of  such  an 
industry,  they  intended  to  exempt  it  from  all  municipal 
and  local  taxation.  The  word  '*  County,"  as  used  in  sec. 
14,  chap.  139,  I  have  no  doubt,  means  the  whole  geo- 
graphical area  of  the  County  of  Cape  Breton,  inclusive  of 
any  city  or  town  within  its  borders. 

The  word  "  law  "  is  used  in  both  sees.  6  and  14  in  the 
same  sense,  and  maintains  the  exemption,  whether  in  any 
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citj  or  town,  or  where  the  works  are  located  in  any  part 
of  the  County  outside  the  town. 

If  it  had  not  been  intended  to  exempt  the  company 
from  the  general  assessment  for  the  County,  it  would 
assuredly  have  been  so  expressed,  but  I  think  the  Statute 
is  so  expressed  that  it  may  be  clear  that  taxation  of  every 
kind  was  meant  whether  local  or  general. 

Judgment  for  plaintiff. 


The  Dominion  Coal  Co.,  Ld.  v.  The  City  of  Sydney. 

Before  Townshend,  Meagher,   Fbaser,   and   Russell,  JJ. 

Assessment  Att — Right  of  company  operating   railway  to  exemption — 
Branch  lines — Property  not  used  exclusively  for  railway  purposes^ 

The  Assessment  Act,  R.  S,  1900,  c.  73,  s.  4,  sub-sec.  (p),  (as  amended 
by  Acts  of  1902,  c.  25)  exempts  from  taxation  '*  the  road,  rolling 
stock,  bed,  track,  wharves,  station  houses,  buildings  and  plant  used 
exclusively  for  the  purpose  of  any  railway  either  in  course  of  con- 
struction or  in  operation  under  the  authority  of  any  Act  passed  by 
the  Legislature  of  Nova  Scotia." 
Heldt  that  this  exemption  extended  to  all  lines  of  railway  built,  owned 
or  operated  by  the  plaintiff  company,  including  road  bed,  right  of 
wav,  piers,  and  plant  and  appurtenances  of  extensions  sought  to  be 
assessed  by  the  defendant,  but  not  to  lands  which  formed  no  part  of 
the  land  used  exclusively  for  railway  purposes,  or  which,  having  been 
at  one  time  so  used,  had  been  abandoned  or  appropriated  to  other 
purposes,  or  to  a  steamer  used  solely  for  the  company's  own 
purposes. 
It  could  not  have  been  the  intention  of  the  Legislature,  in  granting 
exemption,  to  permit  a  general  system  of  railways  and  connections  to 
be  so  cut  up  that  certain  parts  should  be  liable  to  taxation  while 
other  parts  were  exempted.  Neither  is  it  sufficient  to  deprive  a 
company  of  the  benefit  of  exemption  that,  at  the  time  in  question,  only 
coal  mined  by  the  company  is  carried  over  one  of  its  extensions, 
there  being  provision  under  the  Railway  Act  to  compel  it,  if  neces- 
sary, to  cany  freight  for  any  other  person  or  company. 

This  was  a  case,  stated  for  the  opinion  of  the  Court, 
for  the  purpose  of  determining  whether  certain  property 
enumerated,  of  the  plaintiff  company,  or  any  part  thereof, 
was  exempt  from  taxation  by  the  defendant  city.  The 
question  for  determination  is  fully  set  out  in  the  judgment 
of  Townshend,  J. 
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1905,  Jan.  11th.  W,  B,  Rosa,  K.  C,  and  W.  H.  Covert, 
for  plaintiff.  R.  S.  N.  S.  (1900)  c.  73,  s.  4,  sub.  sec.  (p);  Acts 
of  1 902,  c.  25  ;  Acts  of  1893,  c.  145,  s.  2  (1)  &  (m),  and  a.  20. 
We  were  empowered,  under  our  charter  to  construct  a 
railway  from  Sydney  to  Louisburg  and  to  buy  similar 
works.  The  branches  of  our  railway  are  as  much  part  of 
the  railway  as  the  trunk  line.  The  steamer  is  a  part  of 
the  plant  of  the  piers. 

W,  B,  A.  Ritchie,  K.  C.  and  H.  Ross,  contra. — Acts  of 
1893,  c.  145,  8S.  2  (d)  and  20.  The  railway  under  s.  20 
is  put  under  the  Railway  Act,  and  R.  S.  N.  S.  5th  series* 
c.  53,  3.  '^«5,  is  applicable.  The  spur  to  the  International 
Pier  is  a  part  of  a  general  road.  This  is  not  a  wharf  or 
railway  used  exclusively  for  the  purposes  of  a  railway  in 
operation.  That  does  not  refer  to  a  railway  used  merely 
for  the  private  purposes  of  a  company.  R.  S.  N.  S.,  5th 
series,  p.  371.  In  International  &€.  Co,  v.  Cape  Breton,  22 
S.  C.  R.  309,  the  railway  was  operated  as  an  ordinary  railway 
for  the  use  of  the  public  generally.  Imperial  Acts,  1867, 
p.  1332  ;  In  re  Exinouth  Dock  Co,  43  L  J.  Ch.  112  ;  London 
&  Indian  Dock  Co.  v.  Great  Eastern  Ry.  Co.  (1902)  1  K.  B. 
568.  When  the  railway  ceased  to  be  a  public  railway  the 
exemption  ceased.  Poison  v.  Owen  ^ound,  310.  R.  6 ; 
Ex  p.  St.  John  Bridge  &c.  Co.  Stevens,  N.  B.  Dig.  p.  67. 
Exemptions  are  to  be  strictly  construed.  This  presumption 
is  always  against  them.  Les  Comviissaires  v.  Montreal, 
12  S.  C.  R.  54;  Wiley  v.  City  of  Montreal,  12  S  C.  R. 
388  ;  Doughty  v.  Firbank,  52  L.  J.  Q.  B.  480  ;  Smyth  v. 
Ames,  169  U.  S.  544|;  Worcester  v.  Western  Ry.  Co.,  4  Met- 
566.  As  to  a  large  portion  of  the  property  in  question 
the  railway  is  abandoned,  or  not  in  operation.  *  Any- 
thing beyond  one  himdred  feet  in  width  is  not  a  part  of 
the  roadbed  of  the  railway.  The  buildings  and  land 
connected  with  them  are  not  used  exclusively  for  the 
purposes  of  the  railway.  The  right  of  way  from  Charlotte 
Street,  eastward  for  fifty  feet  on  each  side  of  the  roadbed 
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is  used  for  storing  pit  props  and  timber,  and  the  railway 
there  is  not  used  for  any  other  purpose  than  the  removal 
of  these  pit  props  and  timber.  The  tug  is  not  a  part  of 
the  plant.  Wharton's  Law  Lexicon,  p.  588  ;  Yarmovih  v. 
France,  57  L.  J.  Q.  B.  12  ;  S.  C.  19  Q.  B.  D.  647.  As  to 
what  constitutes  the  roadbed,  Santa  Clara  Co.  v.  SovUhem 
Pacific  Ry.  Co,,  118  U.S.  413;  Cooley  on  Taxation, 
p.  695. 

W.  H.  Covert,  in  reply. — Railway  is  defined  in  R  S. 
N.  S.  (1900)  vol.  2,  p.  2  ;  Boatoix  v.  Lelievre,  L.  R.  3  P.  C. 
162 ;  Great  NoHhern  Ry,  v.  Tahourdin,  13  Q.  B.  W.  320; 
Blake  v.  Shaw,  John  R.  734. 

1905,  March  11th.  Tqwnshend,  J. — This  is  a  case 
stated  for  the  opinion  of  the  Court,  in  which  the  defendant 
City  claims  to  assess,  .for  the  purpose  of  taxation,  certain 
property  of  the  plaintiff  company  designated  in  paragraph 
12  of  the  printed  case,  or  any  part  of  the  property  therein 
enumerated.  The  plaintiff  company  was  incorporated 
under  Chap.  145,  Acts  of  the  Province  of  Nova  Scotia  for 
the  year  1893,  and  was  empowered  by  sec.  2,  sub-sec  D,  of 
its  charter  to  contract,  maintain,  and  operate  railways,  and 
by  sec.  20,  to  acquire,  own,  construct,  and  operate  a  rail- 
way with  its  appurtenances  between  the  harbour  of  Sydney 
and  the  harbour  of  Louisburg,  both  in  the  County  of  Cape 
Breton,  and  was  authorized  to  build,  construct,  and  operate 
branch  railways  connecting  any  point  on  its  line  of  railway 
with  any  point,  or  place  in  the  Island  of  Cape  Breton,  to 
purchase,  acquire,  and  operate  other  lines  of  railway 
connecting  said  lines  or  branch  lines  of  railway  with  any 
other  point,  or  place  in  the  Island  of  Cape  Breton,  and  to 
purchase,  accjuire,  and  operate  any  line  of  railway  connect- 
ing with  said  lines  or  branch  lines  of  railway,  and  to 
transact  all  business  usually  performed  on,  or  by  means 
thereof.  Sec.  20  further  enacts  that  in  respect  of  any 
railway  which  might  be  acquired,  owned,  constructed,  or 
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operated  by  the  plaintiff,  the  plaintiff  should  have  the 
powers  and  be  subject  to  the  obligations  specified  in  certain 
sections  of  Chap.  53,  R  S.  N.  S.,  5th  series. 

Under  the  powers  given  to  the  plaintiff  company,  it 
acquired  from  (1)  The  International  Coal  Company,  Ltd., 
all  the  railroad  and  right  of  way  of  said  company  from  its 
pier  in  Sydney  Harbour  to  Bridgeport,  in  the  said  County, 
with  its  appurtenances,  charter,  and  other  property,  rights 
and  franchises.     A  portion  of  this  railway  extends  from 
the  Coke  Ovens  to,  and  includes.  International  Pier  No.  1, 
and  has  been,  and  is  now  operated  by  plaintiff.     (2)    It 
further  acquired  the  Sydney  and  Louisburg  Coal  and  Rail- 
way Company  railroad,  and  right  of  way  which  extends 
from  the  Harbor  of  Sydney  to  the  Harbor  of  Louisburg — 
its  ordinary  width  for  right  of  way  being  100  feet,     (3) 
It  operates  a  line  of  railway  extending  from  the  Coke 
Ovens  to  the  main  line  of  the  Intercolonial  Railway,  but 
this  piece  of  railway  is  owned  by  the  Dominion  of  Canada. 
On  this  portion  it  carries  freight  and  passengers.     (4)     It 
constructed  a  new  line   of  railway    from  Bridgeport   to 
Louisburg,  and  connected  it  with  the  line  purchased  from 
the  International  Coal  Co.,  and  has  since  operated  the  line 
from  Louisburg  to  Bridgeport,  and  Bridgeport  to  the  Coke 
Ovens,  for  the  carriage  of  general  freight  and  passengers* 
and  for  the  carriage  of  coal  mined  from  it  own  coal  mines 
— ^passengers   and    general    freight    are    carried   by   the 
plaintiff  to  the  Intercolonial   Railway  station  in  Sydney, 
over  that  portion  belonging  to  the  Dominion  of  Canada,  and 
on  that  portion  extending  from  the  Coke  Ovens  to  Inter- 
national Pier  No.  1  and  No.   2,  the  plaintiff  exclusively 
carries  its  coal  for  shipment  at  said  piers,  and  other  freight 
belong  to  plaintiff  from  said  piers  to  various  points  along 
its  railway  system. 

A  portion  of  the  line  purchased  from  the  Sydney  and 
Louisburg  Company,  extending  from  the  southern  end  of 
the  connecting  line  to  Charlotte  St.,  in  the  City  of  Sydney, 
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is  operated  exclusively  by  the  plaintiff  in  the  following 
manner : 

That  portion  extending  from  the  connecting  line  to  the 
point  marked  on  plan  Number  1  "Coal  .Yard",  is  used  for 
the  carriage  of  plaintiff  s  coal  to  its  own  coal  yard  in  the 
City  of  Sydney  in  order  to  supply  the  inhabitants  of  the 
City  of  Sydney  with  coal,  and  that  portion  of  said  line 
extending  from  the  "Coal  Yard"  to  Charlotte  Street  has 
up  to  the  present  time  been  used  exclusively  by  plaintiff 
as  a  yard  at  which  timber  for  the  mines  is  taken  for 
delivery,  and  from  which  said  timber  is  shipped  over  said 
portion  of  its  line  of  railway  from  Charlotte  Street  con- 
necting line  over  said  connecting  line  and  the  Intercolonial 
Railway  branch  and  over  its  railway  line,  extending  from 
the  Coke  Ovens  to  its  mines,  for  its  own  purposes  in  con- 
nection with  its  railway  and  coal  mining  business ;  and 
is  only  used  occasionally  during  the  year  for  the  purpose 
of  removing  said  timber,  months  at  a  time  elapsing  without 
timber  being  removed. 

Portions  of  the  property  above  described  within  the 
City  of  Sydney  have  been  assessed  for  the  payment  of 
taxes.  By  the  provisions  of  Chap.  73,  R.  S.  1900,  as 
amended  by  Chap.  25,  Acts  of  1902,  Sec.  4,  Sub-sec  (p) 
It  is  provided  that  the  following  property  shall  be  exempt 
from  taxation,  that  is  to  say : 

"  The  road,  rolling  stock,  bed,  track,  wharves,  station 
houses,  buildings,  and  plant  used  exclusively  for  the  pur- 
poses of  any  railway,  either  in  ourse  of  construction  or 
in  operation,  under  the  authority  of  any  act  passed  by  the 
Legislature  of  Nova  Scotia." 

The  question  for  the  opinion  of  the  Court  is  whether 
the  property  mentioned  in  paragraph  12,  or  any  part 
thereof,  is  exempted  by  law  from  taxation  imposed  under 
said  assessnient  hereinbefore  set  out  ? 

Having  regard  to  the  large  number  of  lots,  and  different 
kinds  of  property  affected,  and  the  different  reasons  apply- 
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ing  to  the  several  properties,  it  is  very  difficult  to  deal 
satisfactorily  with  the  question  submitted  to  the  Court. 
The  main  point  urged  by  defendant  was  that,  under  the 
Assessment  Act,  the  exemption  only  applied  to  such 
property  of  the  railway  company  as  was  "used  exclusively 
for  the  purposes  of  any  railway,  either  in  course  of  con- 
struction or  in  operation,"  and  that  under  the  facts  of  this 
case,  most,  if  not  all  that  enumerated  in  list  1 2,  was  not 
property  of  that  character.  One  of  the  principal  items 
which  defendant  claims  is  not  exempted,  is  that  portion  of 
the  line  of  railway  extending  to  and  including  the  Inter- 
national Piers  Nos.  1  and  2,  and  that  portion  extending 
from  Prince  Street  to  the  Harbor  of  Sydney.  It  is  con- 
tended that  these  were  acquired  under  sec.  2,  sub-sec.  (d) 
chap.  140,  Acts  1899  (the  company's  charter)  for  the 
purpose  of  carrying  on  or  extending  the  business  of  the 
company,  and  not  exclusively  for  the  purposes  of  a  railway. 
The  question,  as  to  whether  the  railway  acquired  from 
the  Interaational  Coal  Co.  was  exempt  from  taxation,  was 
before  this  Court  some  years  ago,  and  on  appeal  to  the 
Supreme  Court  of  Canada,  it  was  held  that  the  exemption 
applied  to  it  and  to  the  pier  No.  1;  then  in  existence. 
There  has  been  no  change  in  the  condition  of  that  railway 
since  its  acquisition  by  the  plaintiff,  except  some  extension 
of  its  line,  and  the  construction  of  another  pier,  and  the 
abandonment  of  a  certain  small  portion,  between  the  pier 
in  Sydney  Harbor,  and  the  west  side  of  Charlotte  St.,  of 
that  line  purchased  from  the  Sydney  and  Louisburg  Coal 
and  Railway  Co.  It  appears  to  me  that  the  reasons  given 
for  the  exemption  of  those  parts  of  their  acquired  lines 
still  in  use,  to  be  found  in  the  judgment  of  Sedgewick,  J., 
22  S.  C.  C.  309,  are  as  applicable  to  the  condition  of 
things  now,  as  they  were,  at  that  time,  except  as  to  the 
arbandoned  portions,  not  now  used  as  a  railway,  or  for 
railway  purposes.     At  page  313,  he  says : 

"  I  have  already  intimated  that,  in  my  opinion,  it  is,  as 
that  phrase  is  ordinarily  understood,  a  '  railway  company.' 
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But  if  what  has  been  stated  is  correct,  the  company  is 
subject  to  the  provisions  of  the  Railway  Act.  The  Act 
under  which  the  road  was  built,  and  is  now  operated  all 
refers  to  it  as  a  railway  company.  It  operates  the  road  as 
a  railway  company." 

The  plaintiff  company  still  operates  the  lines  in  ques- 
tion as  a  railway  company,  and,  in  my  opinion,  the  extension 
to  the  International  pier  is  a  mere  spur  or  siding  neces- 
sary to  carrying  on  the  traffic  of  the  road,  and  the  addi- 
tional pier  further  to  facilitate  the  shipnjent  of  coal. 
While  it  is  true  only  the  coal  mined  by  the  company  is 
carried  over  this  extension,  it  does  not  seem  to  me  that 
the  fact  of  there  being  no  other  freight  to  go  over  it,  is  to 
deprive  them  of  the  benefit  of  the  exemption,  and  I  make 
the  same  remark  in  reference  to  the  other  spur  used,  to 
Charlotte  Street,  on  which  the  company  conducts  a  part 
of  its  legitimate  business,  and  which  is  also  used  in 
connection  with  railways.  Nor  can  I  conceive  that  it 
could  have  been  the  intention  of  the  Legislature,  in  grant- 
ing exemption,  to  permit  what  is  a  general  system  of  rail- 
ways and  connections,  to  be  cut  up  in  the  way  contended 
by  the  defendant,  so  that  certain  parts  should  be  liable  to 
taxation,  while  other  parts  were  to  be  exempted.  I  may 
observe  that  there  is  nothing  in  the  case  to  show  that 
these  small  branches  or  extensions  may  not  be  used  by 
the  public  generally,  if  so  desired,  as  well  as  by  the  company. 
It  seems  to  be  merely  a  result  of  the  fact  that  at  present 
it  alone  is  mining  and  exporting  coal,  that  it  is  used  only 
by  the  company,  but  under  the  Railway  Act  it  could  be 
compelled,  if  necessary,  to  carry  freight  for  any  other 
person  or  company.  The  view  above  expressed  would 
cover  items,  (a),  (6),  (c),  (d),  (g)  and  (m),  being,  as  I 
understand  the  case,  the  roadbed,  right  of  way,  piers,  and 
plant  of  the  extensions  sought  to  be  assessed,  and  appur- 
tenances thereto.  So  far  as  any  parts  of  the  lands  are 
not  in  use  for  these  purposes  they  are,  of  course,  assess- 
able.     In  respect  to  items,  («),  (/),  (/i),  (i),  (i),  {k),  (l). 
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(n),  (o),  (q),  (r)  and  («),  I  come  to  the  conclusion  that  they 
are  not  exempt  under  the  Act.  They  either  form  no  part 
of  the  land  exclusively  used  for  railway  purposes,  or  if,  at 
one  time,  they  did,  such  use  has  either  been  abandoned, 
or  they  have  been  appropriated  to  other  purposes.  With 
regard  to  the  S.  S.  "Winch",  a  tug  boat  owned,  and  used  by 
the  plaintiff  company  for  towing  coal  boats  to  and  from 
the  piers,  and  which  in  that  capacity  has  nothing  to  do 
with  the  general  railway,  but  seems  to  be  solely  for  the 
company's  own  purposes,  I  conclude  that  it  is  not  entitled 
to  exemption  under  the  Act. 

The  question  submitted  should  be  answered  in  the 
affirmative  to  the  extent  I  have  indicated,  and  judgment 
should  be  entered  for  the  plaintiff  to  the  extent  of  two 
per  cent,  on  the  assessed  value  on  the  property  held  to  be 
exempt.  I  annex  the  list  of  the  properties  assessed 
taken  from  the  printed  case  : 

(a)  Block  of  land,  being  right  of  way  of  the  rail- 
way from  the  southern  line  of  lands  of  estate 
of  James  Carlin  to  the  junction  at  the  Coke 
Ovens,  having  an  average  width  of  117  feet, 
by  a  length  of  5700,  and  assessed  for $  4,500 

(6)  Permanent  way  of  railway,  including  general 
equipment  from  pier  *  to  junction  at  Coke 
Ovens,  assessed  for 15,000 

(c)  International    Pier   (old),    including    loading 

towers,  engines,  electric  plant,  shunting 
engines,  S.  S.  Winch,  and  all  equipment, 
assessed  at 80,000 

(d)  International    Pier    (new),    including    ware- 

house, ferry  landing,  wharf,  and  all  equip- 
ment, asssssed  at 30,000 

(e)  Block  of  land,  north  of  Falmouth  Street  and 

east  of  George  Street,  containing  seven  town 

lots,  and  assessed  at 4,900 

(/)  Block  of  land,  north  of  Falmouth  Street  from 
the  rear  of  George  St.  lots  to  I.  C.  Railway, 
containing  15  town  lots,  assessed  at.  ..... .        4,500 
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(g)  Block  of  land,  east  of  George  Street  and 
north  of  Falmouth,  rear  of  above  front  lots, 
including  the  old  Sydney  and  Louisburg  road 
bed  and  coal  yard,  containing  about  three 
acres,  and  assessed  at 6,000 

(h)  Coal  office  and  scales,  assessed  at 500 

(i)  Block  of  land,  fronting  west  side  of  George 
Street  (opposite  coal  office),  160  feet  by  100 
feet,  containing  four  town  lots,  assessed  for. .       2,800  i 

Buildings  on  same 2,200 

(J)  Three  lots  of  land,  fronting  the  east  side  of 

Bentinck  Street,  assessed  for 1,500 

{k)  Two  lots,  fronting  on  the  west  side  of  Ben  tick 

Street,  assessed  at .  . 1,000  | 

(l)  Two  lots  of  land  fronting  the  Eastern  side  of  I 

Charlotte  Street,  assessed  at.  .  / !    .       2,000  j 

(m)  Block  of  land  Old  Sydney  and  Louisburg 
right  of  way  extending  from  Coal  Yard 
easterly  to  Prince  Street,  containing  about 
five  acres  assessed  for 4,500 

(n)  Three  dwellings  and  one  stable  on  Falmouth 

Street,  assessed  for   950  | 

(o)  Two  lots  of  land  fronting  the  west  side  of 

Charlotte  Street,  assessed  at 2,000 

(p)  Two   lots   of   land    fronting    East    gide    of 

Esplanade,  assessed  at   1,400 

(q)  Twelve  lots  of  land  fronting   West  side   of 

Esplanade,  assessed  at 10,800 

(r)  Wharf  on  last  mentioned  lots,  assessed  at. . .       1,000 

(s)  Water  grant  at  Old  Sydney  and   Louisburg 

Pier,  assessed  at 2,500 

Judgment  for  plaintiff. 
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Farlinger  V.  Thompson. 

Before  Townshbnd,  J.,   Graham,   E.    J.   and   Russell,  JJ. 

Bill  of  sale —A Hacked  as  made   to  hinder  creditors — Evidence   in  suP' 

port — Nev)   itial  ordered — Examination  under  Collectiou  Act — 

Evidence  taken   on — Admissibility, 

Oa  the  trial  of  an  action  to  set  aside  a  bill  of  sale,  as  made  with  ;ntent 
to  hinder  and  delay  creditors,  evidence  was  {^iven  to  show  that  the 
bill  of  sale  in  question  was  g^ivcn  in  substitution  for  a  bill  of  sale 
executed  some  two  years  previously,  from  which  a  provision  as  to 
after  acquired  property  was  alleg-ed  to  have  been  omitted,  althouf^h 
it  was  understood  and  ag^reed  that  such  provision  should  be  included.. 

Evidence  was  given  on  the  other  hand  to  show  that  the  written 
memorandum  of  instructions  for  the  original  bill  of  sale  contained 
no  reference  to  after  acquired  property  ;  that  neither  the  solicitor 
by  whom  it  was  drawn  nor  a  witness  who  was  present  at  the  lime, 
and  knew  of  the  terms  of  the  negotiations,  made  any  mention  of  it ; 
and  that  on  an  occasion  when  both  the  defendants  in  this  action 
gave  evidence  before  a  commissioner  under  the  Collection  Act 
touching  the  affairs  of  the  defendant,  by  whom  the  Bill  of  Sale  was 
made,  no  such  arrangement  was  suggested. 

The  trial  judge  having  given  judgment  for  defendants,  and  the  Court 
being  of  opinion  that  the  precarious  character  of  the  evidence  given 
by  defendants  at  the  trial  had  not  been  sufficiently  considered,  anew 
was  ordered  with  "^osts. 

Semblet  as  the  Collection  Act  requites  the  commissioner  to  file  the 
evidence  taken  before  him,  such  evidence  must  be  taken  in  writing, 
and  is  the  best  evidence  as  to  what  was  said  during  the  enquiry. 

This  was  an  appeal  from  the  judgment  of  Fraser,  J., 
in  favor  of  defendants,  in  an  action  brought  by  plaintiffs 
to  set  aside  an  assignment,  made  by  the  defendant, 
Vassallo,  to  the  defendant,  Thompson,  as  made  with  intent 
to  hinder,  delay  and  prejudice  creditors,  contrary  to  the 
provisions  of  R.  S.  (1900)  c.  145,  "  Of  assignments  and 
preferences  by  insolvent  persons." 

The  defendant,  Thompson,  pleaded  among  other  things : 

"  That  the  said  chattel  mortgage  was  executed  in  pur- 
suance of  an  agreement  made  and  entered  into  between  the 
said  Thompson  and  the  said  Vassallo,  on  or  about  the  14th, 
day  of  October,  1901,  wherein  it  was  agreed  by  and 
between  the  parties  thereto  in  good  faith,  and  for  a  present 
good  and  valuable  consideration,  moving  at  the  time  from 
the  said  Thompson  to  the  said  Vassallo,  that  the  said 
33— y.  s.  R.  37. 
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Vassallo  should  execute  the  said  chattel  mortage  in  favor 
of  the  said  A.  C.  Thompson.  Or,  in  the  alternative,  the 
said  chattel  mortgage  was  executed  in  substitution  for  and 
to  cure  certain  defects  in  a  chattel  mortgage  previously 
executed  by  the  said  Alfonso  Vassallo  in  pursuance  of  the 
said  agreement." 

The  judgment  appealed  from  was  as  follows  : 

The  bill  of  sale  given  by  Vassallo  to  the  other  defend- 
ant, which  the  plaintiff  attacks,  was,  I  am  convinced,  given 
in  pursuance  of  the  agreement  made  between  the  defend- 
ants in  Oct.  A.  D.  1901,  and  ought  to  be  upheld  because  of 
the  previous  arrangement.  The  bill  of  sale  attacked  is 
dated  November  11th  1903.  No  unjust  preference  over 
other  creditors  was  contemplated  between  the  defendants 
when  the  instrument  was  given.  The  plaintiff  seeks  to 
have  t^ic  defendant  A.  C.  Thonipson.  declared  a  trustee  of 
the  property  included  in  the  bill  of  sale,  for  the  amount 
due  on  a  judgment  recovered  by  the  plaintiff  against  the 
defendant  Vassallo.  I  do  not  think  he  can  succeed  on  the 
alignment  he  holds  from  Vassallo. 

It  was,  I  assume,  the  ordinary  assignment  made  by 
debtors  when  discharged  under  a  writ  of  fieri  facias.  As 
the  judgement  creditor  of  the  defendant  Vassallo,  he 
now  seeks  to  have  the  bill  of  sale  given  to  the  defendant 
Thompson  declared  void,  and  claims  that,  under  his  judg- 
ment and  assignment,  he  is  entitled  to  all  the  goods  and 
chattels  covered  by  the  bill  of  sale.  The  writ  herein  was 
issued  within  sixty  days  after  the  bill  of  sale  was  givea 
He  does  not  sue  for  himself  and  all  other  or  any  creditora 
No  general  assignment  under  the  statute  or  otherwise  has 
been  made  by  Vassallo.  I  think  the  plaintiff  took  no 
rights  other  than  those  of  the  debtor.  The  case  differs 
materially  from  McCall  v.  McDonald  13  S.  C.  R,  relied  on 
by  the  plaintiff  In  that  case  the  plaintiff  sued  for  himself 
and  all  other  creditors  except  the  defendant,  and  there  was 
a  general  assignment  made  by  the  party  who  gave  the 
mortgage  attacked  to  one  Ferguson.  When  the  mortgage 
was  declared  fraudulent,  the  Court  ordered  that  the  pro- 
ceeds of  the  goods  covered  by  the  mortgage  were  to  be 
paid  to  the  assignee  Fera;uson.  In  this  case  the  plaintiff 
sues  for  himself  alone.  An  amendment  might  be  made 
but  that  would  not  help  him,  for  then  the  question  of  time 
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would  meet  him.  I  am  of  opinion  he  cannot  recover,  suin^ 
as  he  does  in  this  action,  and  I  give  judgment  for  the 
defendant  with  costs. 

1904,  Dec.  7th.     F.  B,  A.  Ritchie,  K.  C.  and  a  P. 
FvJlerton,  in  support  of  appeal.      This  differs  from  the 
usual  case,  under  the  Statute  of  Elizabeth,  because  there 
was  a  special  assignment  here  to  us,  and  we  are  entitled  to 
a  declaration  as  to  our  rights  under  that.     It  is  admitted 
that  Vassalo  was  insolvent,  when  the  bill  of  sale  was  made, 
and  that  the  action  was  brought  within  sixty  days.     The 
evidence  does  not  support  the  previous  agreement.     Evi- 
dence of   a  previous  agreement   will  be  scrutinized  with 
suspicion.     Kerry  v.  James,  21  Ont.  App.  340.     The  whole 
agreement  is  contained  in  the  written  documents,  and  the 
Court  will  not  regard  verbal  evidence  of  a  further  agree- 
ment.    There  is  no  case  in  which  the  bill  of  sale  has  been 
supported,  where  the  agreement  was   with   reference   to 
property  to  be  afterwards  acquired.     Parker  on  Frauds 
on  Creditors,  p.  98.     The  evidence  shows  that  the  bill  of 
sale  was  purposely  kept  off  the  records,  until  it  became 
necessary  to  file  it.     This  makes   it   fraudulent   against 
creditors.       Webster   v.    Crickmore,    25    Ont.     App.     9f  ; 
Ex  parte  Fisher,  L  R  7  Ch.   636.     A  judgment  creditor 
must  issue  execution  before  he  can  attack  the  fraudulent 
crmveyance,  but,  having  done  that,  he  can  bring  the  action 
in  his  own  name  and  not  on  behalf  of  all  creditors.     McGall 
V,  McDonald,  13  S.  C.  R.   247,  decides  nothing  to  the 
contrary  of  this,  but  merely  that,  before  a  judgment  creditor 
can  attack   the  conveyance  in  his  own  name  only,  he  must 
have  exhausted  his  legal  remediea     AngeU  v.  Draper,   1 
Vern.  399;  Smith  v.   Hurst,    10  Hare  30;  Durtlevy  y. 
TaJllTnadge,  32  N.  Y.  457  ;  McDerTnott  v.  Strong,  4  John, 
Ch.  687  at  690  ;  BHnkerUoff  \\  Broum,  4  John.  Ch.   671 ; 
Spader  v.  Davis,  5  John.  Ch.  280.    If  necessary  the  Court 
will  order  an  amendment.  .  Reece  River  Co.  v.  Atwood,  lu 
R.  7  Eq.  347  ;  Longway  v.  Mitchell,  17  Grant  190 ;  Colmr 
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V.  Swayze,  26  Qrant  395 ;  Adams  v.  HalUtt,  L  R  6  Eq. 
468 ;  CroBsUy  v.  Elworthy,  L.  R.  12  Eq.  163 ;  Skant  v. 
Dackett,  3  0.  R.  370;  Cooper  v.  Blissett,  1  Ch.  D. 
691 ;  Warrick  v.  Prior,  2  Ch.  D.  109  ;  In  re  Royh 
6  Ch.  D.  540;  McCurdy  v.  Giunt,  32  N.  S.  R  520. 
Even,  it  it  is  necessary  that  we  should  have  a  lien,  our 
assignment  would  be  in  the  nature  of  a  lien.  We  are 
entitled  to  a  declaration  that  we  take  the  property  under 
our  assignment  and  not  merely  the  equity  of  redemption. 
McCaU  V.  McDonald,  13  S.  C.  R  247.  Where  a  fraudulent 
conveyance  is  set  aside,  it  is  treated,  so  far  as  creditors  are 
concerned,  as  if  it  had  never  existed.  Parks  v.  St  George, 
2  O.  R  342.  Parker  on  Frauds  and  Preferences,  p.  145. 
Armstrong  v.  Johnstons,  32  O.  R  15.  This  is  an  unjust 
preference  under  s.  4,  ss.  1.  The  omvs  is  on  the  defendants 
to  bring  themselves  within  the  exception  in  s.  5,  which 
they  have  failed  to  do.  It  is  not  shown  that  the  agree- 
ment for  the  future  bill  of  sale  was  a  consideration  for  the 
sale  of  the  hot;el.  This,  under  all  the  circumstances,  is  an 
unjust  preference.  The  presumption,  under  s.  4,  ss.  2,  is 
conclusive  and  shuts  out  a  previous  agreement.  Shediae 
Boot  &  Shoe  Co,  v.  Bucharian,  35  N.  S.  R.  517.  Even 
talking  the  old  agreement,  it  is  not  sufficient  to  rebut  the 
inference  that  this  is  an  unjust  preference.  Hope  v.  May, 
24  Ont.  App.  22 ;  In  re  HauxweU,  23  Ch.  D.  626. 
The  bill  of  sale  is  void  as  again&t  an  assignee.  We  are 
creditors  by  viftue  of  the  assignment.  Porteiis  v.  Rennie, 
13  App.  C.  120  ;  Re  Andrews,  2  Ont.  App.  24. 

H.  Mclnnes  and  H.  P.  Duchemin,  contra.  The  ante- 
cedent agreement  was  made  in  good  faith  for  a  bill  of  sale 
on  present  and  future  property.  Under  the  circumstances 
no  inference  is  to  be  drawn  from  the  fact  that  the  bill  of 
sale  was  not  filed.  Morris  v.  Morris,  (1895)  A.  C  625. 
Vassallos  evidence  before  the  <;ommis8ioner  should  be 
struck  out  of  the  case.  It  is  evidence  against  him,  but 
not  against  Thompson^     It  was  not  put   in  by   way  ^' 
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contradiction.  R.  S.  N.  S.  (1900)  c.  142,  s.  37.  Putting 
in  the  after  acquired  clause  would  only  be  evidence  of  the 
agreement.  Thompson's  interests  would  be  as  well  pro- 
tected, if  it  was  but.  22  Ont.  App.  515.  In  Shediac  Boot 
<fe  Shoe  Co.  V.  Buchanan,  36  N.  S.  R,  the  Court  was  mis- 
taken as  to  Webster  v.  Crickmore  having  been  decided 
after  the  word  **  prima  facie"  was  put  in  the  Ontario  Act. 
The  words  "prima  facie"  were  put  into  the  Ontario  Act 
merely  as  declaratory  words.  Hope  v.  May,  24  Ont.  App. 
27.  Our  position  is  that  the  bill  of  sale  attacked  was 
given  in  pursuance  of  an  agreement,  made  at  a  time  when 
Yassallo  was  not  insolvent.  This  agreement  takes  the  bill 
of  sale  entirely  out  of  the  Statute,  so  that  the  statutory 
presumption  does  not  apply.  The  agreement  need  not  be 
such  as  could  be  specifically  enforced.  Hope  v.  May,  24 
Ont  App.  27.  Parker  on  Frauds,  p.  144.  Gassels  on 
Assignments,  p.  14.  If  we  have  established  our  position 
we  are  not  taking  a  preference  at  all.  Oolding  v.  J)eeming, 
15  O.  R.  201  ;  Smith  v.  Fair,  11  Ont.  App.  755.  As  an 
assignee  the  plaintiff  has  no  status  in  an  action  of  this 
nature.     The  assignment  was  subsequent  to  the  bill  of 

^  sale,  and  the  assignee  took  only  what   the  assignor  had  at 

the  time.  Parker  on  Frauds,  p.  19;  Am,,  and  Eng.  Ency. 
of  Law,  vol.  3,  p.  46.  Oliver  v.  McLaughlin,  24  O.  R.  49 ; 
Longway  v.  Mitchell,  17  Gr.  Ch.  192.  The  amendment 
was  properly  refused.    26  Gr.  Ch.  400  ;  Ferguson  v.  Bryons, 

\  11  Can.  L.  J.  401. 

■  W,  B.  A.  Ritchie,  K.  C,  in  reply.     The  evidence  of 

I  Vassallo,  on  the  examination  before  the  commissioner,  was 

received  without  objection  at  the  conclusion  of  the  plain- 
tiff's case.  The  Queen  v.  Troop;  30  N.  S.  R.  345.  There 
^as  only  one  way  of  proving  this  evidence,  there  being 
a  statute  requiring  it  to  be  in  writing.  Collection  Act, 
s.  42.  Even  if  we  had  simply  a  judgment  and  execution 
returned  nulla  bona,  we  could  bring  this  action  simply, 
on  behalf  of  ourselves.     Smithes  Equitable  Remedies,   s. 
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100.  There  is  no  Decessity  for  a  lien.  GoldHmiih  v, 
RuaaeU,  5  DeG.  McN.  &  G.  647.  We  have  brought  the 
action  on  behalf  of  ourselves  and  other  creditors.  WAster 
V.  Crickmore,  and  the  legislation  dealt  with  in  that  case, 
are  dealt  with  in  35  Can.  L.  J.,  322  at  353. 

1906,  March  4th.  Graham,  K  J.— The  plaintiff,  who,  on 
the  24th  December  1903,  had  recovered  a  judgment  and 
issued  an  execution  which  was  returned  nitUa  bona,  has 
brought  this  action  to  set  aside  a  Bill  of  Sale  given  to  the 
defendant  Thompson  by  the  defendant  Vassallo,  dated  the 
11th  November,  1903,  because  it  was  given,  as  it  is  alleged, 
to  defeat,  hinder,  delay,  and  prejudice  his  creditors, 
and  with  the  intent  to  give  an  unjust  preference  under 
the  Act,  "Of  assignments,  and  preferences  by  insolvent 
persons."     R  S..  c.  145. 

The  insolvency  of  Vassalo  is  not  disputed.  This  action 
was  brought  within  sixty  days  after  the  giving  of  the 
Bill  of  Sale,  and,  therefore,  subject  to  what  I  shall  say 
presently,  it  is,  under  section  4  (2)  of  the  act,  presumed  to 
have  been  made  with  intent  to  give  the  creditor  an  unjust 
preference. 

The  defendant,  however,  has  urged  two  points.  One, 
technical,  that  this  action  on  behalf  of  the  judgment 
creditor  can  only  be  maintained  by  him,  where  there  is, 
at  the  time  it  is  brought,  an  execution  in  the  sheriffs 
hands  and  not  returned.  And,  second,  I  copy  from  the 
defence  : 

"  As  to  the  whole  statement  of  claim,  the  said  defend- 
ant, A.  C.  Thompson,  further  says,  that  the  said  chattel 
mortgage  was  executed  in  pursuance  of  an  agreement  made 
and  entered  into  between  the  said  Thompson  and  the  said 
Vassallo,  on  or  about  the  14th  day  of  October,  1901, 
wherein  it  was  agreed,  by  and  between  the  parties  thereto. 
in  good  faith  and  for  a  present  good  and  valuable  consider- 
tion,  moving  at  the  time  from  the  said  Thompson  to  the 
said  Vassallo,  that  the  said  Vassallo  should  execute  the 
said  chattel  mortgage  in  favor  of  the  said  A.  C.  Thompson. 
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Or,  in  the  alternative,  the  said  chattel  mortgage  was 
executed  in  substitution  for  and  to  cure  certain  defects  in 
a  chattel  mortgage  previously  executed  by  the  said 
Alfonso  Vassallo,  in  pursuance  of  the  said  agi*eement/' 

The  first  point  is,  in  my  opinion,  untenable.  There 
are  English  authorities  to  the  the  effect  that  an  execution 
without  any  return  of  nvJZa  bona,  is  sufficient  to  enable 
a  judgment  creditor's  action  to  be  maintained,  and  that  an 
execution  with  such  a  return  is  sufficient,  but  there  is  no 
authority  to  the  effect  that  if  the  execution  has  been 
returned,  the  action  cannot  be  maintained. 

In  Neate  v.  Duke  of  MarlhorougK  3  M.  &  C.  415,  the 
Lord  Chancellor  said  : 

"  And  in  all  the  authorities  referred  to.  though  in  some 
of  them  the  distinction  appears  to  be  ho  far  taken  that,  in 
the  case  of  d^  fieri  facias,  the  creditor  must  go  the  whole 
length  of  having  a  return,  there  is  no  case,  except  the 
solitary  one  in  Dickens,  which  decides  that  the  suing  out  of 
the  elegit  is  not  necessary  as  a  preliminary  step." 

In  Caldwell  v.  Kinsman,  James'  N.  S.  Reports,  p.  398, 
where  land  was  the  subject  of  the  instrument,  it  was  held 
that  a  registered  judgment  was  sufficient.  If  one  of  the 
reasons  for  the  doctrine  is  that  the  judgment  creditor  must 
show  that  he  has  exhausted  all  legal  remedies,  before 
resorting  to  the  equitable  interference  of  the  Court,  to  set 
aside  a  conveyance,  then  the  fact  that  there  is  a  return 
is  carrjnng  the  reason  to  its  legitimate  conclusion. 

I  should  think,  that  when  the  creditor  has  had  his 
execution  defeated  by  the  instrument  complained  of  and  it 
is  returned,  the  person  who  holds  that  instrument  cannot 
say  you  must  keep  an  execution  always  in  the  sheriffs 
hand,  notwithstanding  the  one  already  issued  has  been 
rendered  fruitless  by  my  act. 

I  do  not  say  it  is  necessary  to  have  an  execution 
against  the  goods  first  returned,  before  bringing  such  an 
action,  but,  in  my  opinion,  the  return  does  at  least  no  harm. 
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The  ground  given  by  the  learned  trial  judge  for  the 
judgment,  that  the  action  should  have  been  brought  by  the 
plaintiff  on  behalf  of  himself  and  other  creditors,  is  not 
tenable. 

It  is  unnecessary  to  consider  the  fact  that  the  plaintiff 
is  an  assignee  under  the  Collection  Act,  as  well  as  being  an 
execution  creditor. 

I  have  already  given  the  pleading  relied  on  to  support 
the  bill  of  sale,  which  is  impeached.  The  evidence  is 
directed  rather  to  show  that,  at  the  time  the  previous  bill 
of  sale  was  given  to  Thompson  by  Vassallo,(some  two  years 
before  the  one  attacked  in  this  action)  there  was  omitted 
from  it,  in  mistake,  a  clause  to  provide  for  the  transfer  of 
after  acquired  property. 

The  first  bill  of  sale  was  never  filed  under  the  Bills  of 
Sa'e  Act  It  is  necessary  tx)  look  at  the  evidence.  The 
defendant  Yassallo,  called  by  the  plaintiff,  in  cross  examina- 
tion, said : 

"  Q.  What  arrangement  was  made  about  the  bill  of 
•sale  at  that  time  ? 

A.  I  gave  Thompson  a  bill  of  sale  for  S4,000, 
and  I  understood  that  for  the  furniture  I  had  there, 
which  he  said  didn't  cover  half,  and  then  we  agreed  if  I 
put  any  furniture  in,  it  goes  with  it. 

(Mr.  Fullerton  objects  to  this  evidence,  and  says  that 
the  chattel  mortgage  is  the  very  best  possible  evidence, 
and  there  should  be  no  verbal  evidence.) 

Q.  With  regard  to  the  agreement  that  was  made 
before  you  gave  the  chattel  mortgage,  before  you  executed 
any  deeds  or  documents  of  any  kind,  what  was  agreed 
with  regard  to  giving  the  bill  of  sale  ?  (Question  objected 
to.  After  argument  by  both  sides  as  to  admissibility  of 
question,  court  rules  that  evidence  shall  go  in,  subject 
however  to  the  objection.) 

Q.  What  was  agreed  about  the  bill  of  sale  at  the 
time  the  agreement  was  made  ?  A.  I  was  to  give  a  bill 
of  sale. 

Q.     What  was  to  be  included  in  the  bill  of  sale  ? 

A.  Furniture  that  I  had  then,  and  if  I  bought  any- 
thing else  that  was  to  go  with  it." 
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And  the  defendant  Thompson  says : 

"  The  price  of  the  property  was  $20,000.00 — purchase 
price.  He  was  to  pay  $1000  cash,  a  mortgage  for  $15,- 
000.00,  and  a  second  mortgage  for  $4000.00  and  a  bill  of 
sale  of  his  personal  property  that  he  had  then,  and  all  of 
his  personal  property  he  would  have  put  in  until  such  time 
as  his  liability  was  reduced  to  $15,000.00 — that  was  the 
agreement  that  we  made,  and  that  was  the  understanding 
that  we  had,  and  I  thought  it  was  embodied  in  the  first 
bill  of  sale.  On  November  11th  last  I  was  not  aware  of 
the  co-defendant's  indebtedness  to  the  plaintiff." 

Now  this  is  all  of  the  evidence  given  as  to  the  alleged 
agreement  as  to  after  acquired  property. 

The  learned  trial  judge  does  not  appear  to  have  given 
consideration  to  the  fact  that  such  a  parol  agreement, 
alleged  to  have  taken  place  previously,  in  support  of  an 
iuvStrument  constituting  what  would  otherwise  be  a  fraudu- 
lent preference  must  be  regarded  with  suspicion. 

It  was  not  incorporated  in  the  bill  of  sale  taken  at 
the  time,  nor  in  a  memo  in  writing,  as  to  the  terms  of  the 
agreement  resulting  in  that  bill  of  sale.  There  was  an 
agreement  in  writing,  or  memo,  of  instructions  containing 
the  terms  as  to  the  securities  which  were  to  be  given. 
It  went  to  the  solicitor  who  was  to  prepare  those 
securities.  It  is  not  produced,  and  its  absence  is  not 
satisfactorily  accounted  for. 

Mr.  Moseley,  the  solicitor,  says  : 

"  There  was  a  memo,  of  agreement  handed  to  me  by 
Thompson.  ...  It  was  in  Mr.  Thompson's  hand 
writing.  ...  Q.  It  was  a  memo,  of  instructions  to 
you  was  it  ?  A.  Yes.  My  impression  is  that  it  was 
signed." 

No  one  will  say,  however,  that  it  contained  any  pro- 
vision for,  or  that  any  mention  was  made  of  after  acquired 
property. 

Mr.  Wetmore,  who  was  in  the  employ  of  the 
defendant  Thompson,  and  was  present  and  knew  of  the 
terms  of  the  negotiation,  and  the  agreement  entered  into 
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betweeti  the  defendants,  although  called  by  the  defendant, 
does  not  attempt  to  assert  that  there  was  any  understand- 
ing as  to  after  acquired  property.  Neither  does  the 
the  solicitor,  Mr.  Moseley,  who  got  the  instructions  and 
prepared  the  legal  instruments.  Neither  of  these  speaks  of 
the  existence  of  such  a  stipulation.  - 

Th3n  there  was  another  opportunity  for  the 
existence  of  such  a  stipulation,  if  there  was  one,  being 
brought  to  light.  Vassallo  was  examined,  touching  his 
affairs  under  the  Collection  Act.  Upon  that  examination 
the  defendant  Thompson  was  also  examined.  Vassallo's 
acts  in  connection  with  this  very  matter,  whether  there 
was  fraud  or  not,  would  be  the  subject  of  such  an  exam- 
ination. These  people  were  examined  all  over  the  question 
as  to  that  former  bill  of  sale  and  the  memo,  of  instructions, 
but  they  never  hinted  at  the  existence  of  a  stipulation  that 
after  acquired  property  was  to  be  included  in  that  bill 
of  sale. 

Then  the  ^statement  of  claim  put  forward  a 
different  thing  from  that  now  set  up.  To  produce  a  bill 
of  sale  withheld  from  the  Registry  Office,  and  that  with- 
holding unaccounted  for,  is  bad  enough,  but  to  allege  that 
it  should  have  contained  a  clause  for  after  acquired 
property,  for  the  first  time  at  this  trial,  after  such  a  pro- 
vision .  had  such  ample  opportunity  for  coming  to  light 
before,  is  a  matter  which  called  for  serious  enquiry. 

The  learned  judge  simply  says  : 

"  The  bill  of  sale  .  .  .  which  the  plaintiff  attacks 
was,  I  am  convinced,  given  in  pursuance  of  the  agreement 
made  between  the  defendants  in  October,  A.  D.  1901,  and 
ought  to  be  upheld  becau.se  of  the  previous  arrangement 

That  is  all  on  that  subject.  The  existence  of  such  an 
agreement  or  arrangement  is  apparently  assumed.  In 
Montfimnery  y,  Corbit,  24  Ont.  App.  315,  Armour,  C  J., 
said: 

"  In  most  cases  where  a  conveyance  has  been  made 
with  intent  to  defeat  creditors  some  pre-existing  contract 
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is  set  up  in  support  of  the  good  faith  of  the  conveyance, 
and  in  all  such  cases  it  is  the  duty  of  the  court  to  scrutinize 
the  evidence  of  such  pre-existing  contract  or  part  consider- 
ation with  jealous  suspicion,  and  the  present  is  such  a 
case." 

In  Merchants  Bank  v.  Clark,  18  Grant  594,  it  is  said  : 

"  There  is  no  evidence  whatever,  except  that  of  the 
parties  themselves,  that  this  transaction  was  really  a  sale, 
or  that  the  alleged  purchase  money  was  paid,  and  it  has 
frequently  been  observed  that  a  transaction  of  this  kind 
ought  not  to  be  held  sufficiently  established  by  the  uncor- 
roborated testimony  of  the  parties  to  it." 

In  Morton  v.  Nihan,  5  Ont.  App.  28,  it  is  said  : 

"  The  rule  laid  down,"  (in  case  just  cited)  "  even  if  not 
of  universal  application,  is  in  general  a  safe  and  judicious 
one  to  be  observed." 

I  do  not  deny  that  a  judge  trying  a  case  may,  of  course, 
believe  such  evidence,  as  was  given  here.  But  I  atn  not 
satisfied  that  the  learned j  judge  took  into  consideration  the 
precarious  character  of  such  statements,  brought  forward 
at  such  a  late  moment,  when  the  subject  was  a  proper 
matter  to  be  inserted  in  such  a  number  of  writings  and 
yet  this  was  not  done. 

A  question  was  raised  at  the  argument  as  to  the 
admissibility  in  evidence  of  the  examination  in  writing, 
under  the  Collection  Act,  of  Vassallo,  tendered  by  the 
plaintiff  Of  course,  it  was  received,  but  I  sunpovse  that 
the  defendants  may  contend  that  it  was  not  properly 
received  in  evidence,  and  therefore  cannot  be  looked  at  to 
contradict  Vassallo  s  present  statements. 

It  is  quite  clear  that  these  examinations,  as  against 
the  respective  parties  to  the  action,  would  be  severally 
admissible  without  more.  But  Vassallo  not  being  sub- 
stantially interested  in  the  result,  and  having  been  called 
by  the  plaintiff,  his  examination  would  be  relevant  as 
against  the  other  defendant,  Thompson,  upon  a  different 
ground. 
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Under  the  Evidence  Act,  2  R.  S.  (1900)  c.  163,  a  42, 
it  is  provided  : 

"  A  party,  producing  a  witness,  shall  not  be  allowed  to 
impeacYi  his  credit  by  general  evidence  of  bad  character, 
but  he  may,  in  case  the  witness,  in  the  opinion  of  the 
judge,  proves  adverse,  contradict  him  by  other  evidence, 
or  by  leave  of  the  judge  prove  that  he  has  made,  at  other 
times,  a  statement  inconsistent  with  his  present  testimony ; 
but,  before  such  last  mentioned  proof  can  be  given,  the 
ciicumstances  of  the  supposed  statement,  sufficient  to  des- 
ignate the  particular  occasion,  shall  be  mentioned  to  the 
witneas,  and  he  shall  be  asked  whether  or  not  he  made 
such  statement." 

Now,  in  this  case,  this  was  done.  The  plaintifT's  coun- 
sel, apparently  pressing  the  witness  upon  a  point,  says: 
Q.  Do  you  remember  being  examined  under  the  Col- 
lection Act  ?     A.     Yes. 

(Evidence ,  taken  under  examination,  under  Collection 
Act,  is  put  in  and  marked  3  R.  the  same  being  objected 
to  by  the  defence.)  Later  there  is  this  note,  '*Mr.  Fullerton 
tenders  papers  marked  1  B.  to  4  R.  and  rests." 

It  was  contended  that  the  examination  in  writing  was 
not  admissible ;  that  oral  evidence  should  have  been  given. 
In  my  opinion,  the  written  examination .  was  the  best 
evidence  as  to  whether  a  thing  was  said  or  not  said,  on 
that  occasion.  The  ,provisions  of  the  Collection  Act 
require  the  examiner  to  '*  file  th)  evidence  taken  before 
him  on  such  examination,"  with  the  propoi:  officer.  Ex 
necessitate  he  must  take  the  evidencci  in.  writing.  la 
Leach  v.  Simpson,  5  M.  &  W.  309,  Lord  Abinger,  C.  B.  said : 

"A judge  only  takes  notes  for  his. own  private  con- 
venience, there  is  no  law  which  requires  him  to  do  so. 
I  have  always  understood  that  wherever  a  magistrate  had 
jurisdiction  you  cannot  ask  what  was  said  before  him, 
without  producing  the  deposition." 

I  refer  also  to  Tfve  Queen  v.  Troop,  30  N.  S.  R,  p.  339, 

at  page  348.  ^ 

In  my  opinion,  the  judgment  should  be  set  aside,  and, 
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as  it  is  a  question  of  fact,  that  there  should  be  a  new  trial 
with  costs. 

TowNSHEND,  J.,  concurred. 

RuasELL,  J. — I  concur  throughout  in  the  reasoning  of 
my  brother  Graham,  and  I  think  the  logical  conclusion  is 
that  there  should  be  judgment  for  the  plaintiff.  I  cannot 
imagine  that  the  decision  of  the  trial  judge  was  in  any 
sense  dependent  on  impressions  or  inferences  due  to  the 
conduct  or  bearing  of  the  witnesses,  and  I  have  no  doubt 
that  the  Court  has  now  all  the  material  necessary  to 
enable  it  to  pronounce  a  final  judgment.  The  defendant 
has  had  every  possible  opportunity  afforded  him  to  make 
out  his  case,  and  it  would  seem  to  me  very  regretable  that 
the  litigation  should  be  further  drawn  out  in  consequence 
of  what  this  Court  has  determined,  was  error  on  the  part 
of  the  trial  judge. 

Appeal  allowed  with  ccsts. 


SouLis  V.   McNeil. 

Before  Graham,  E.  J.  and  Fraser  and  Rcssell,  jj. 

Appeal — Finding  on  Question  of  fad  not  disturbed — Promissory  note 
Giving  time   held  good  consideration. 

Defendant  gave  his  promissory  note  to  plaintiff  for  $100,  in  part  pay- 
ment of  a  larg-er  sum  which  he  agreed  to  pay  for  the  transfer  of  the 
interest  of  F.  in  the  Bedford  Electric  Co.,  upon  which  plaintiff  held 
an  option.  At  the  time  the  note  was  given  plaintiff  signed  an 
'agreement  in  which  he  undertook  to  transfer  the  interest  bargained 
for  to  defendant  upon  payment  of  the  balance  of  the  purchase 
money  as  agreed. 

An  action  on  the  note  was  defended,  among  other  grounds,  on  the 
ground  that  it  was  made  subject  to  a  condition,  alleged  to  be  con- 
tained! n  the  agreement  signed  by  plaintiff,  which  had  not  been 
fulfilled. 

The  trial  judge  having  found,  as  a  fact,  that  the  condition  relied  upon 
was  not  contained  in  the  agreement  when  it  was  signed  by  plaintiff, 
the  Court  refused  to  disturb  his  finding. 

Helds  that  as  plaintiff,  at  the  tinle  he  agreed  to  transfer  the  interest  of 
F.,  was  entitled  to  receive  a  portion  of  the  consideration  in  cash, 
and,  instead,  gave  defendant  time  for  the  payments  taking  his  note 
for  the  amount,  this  constituted  good  consideration  for  the  note. 
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To  an  action  brought  by  plaintiff  as  payee  against 
defendant  as  maker  of  a  promissory  note,  defendant 
pleaded,  (1)  no  consideration,  (2)  failure  of  consideration, 
(3)  that  plaintiff  was  not  the  lawful  holder  of  the  note, 
and  (4)  fraud  and  misrepresentation. 

The  particulars  of  fraud  relied  on,  were  (a)  that  plain- 
tiff was  agent  of  one  Freeman,  (6)  that  Freeman  was  part 
owner  and  had  a  valuable  interest  in  the  charter  of  the 
Bedford  Electric  Co.,  but  by  an  amending  Act  his  name 
was  improperly  stricken  out  of  the  charter  and  the  name 
of  E.  F.  Keef  e  substituted. 

(5)  That  defendant,  relying  upon  these  representations, 
agreed  to  purchase  the  interest  of  Freeman  for  the  sum  of 
$500,  of  which  $100  was  represented  by  the  note  given, 
and  the  remaining  $400  was  to  be  paid,  after  the  amend- 
ment was  secured  and  Freeman's  interest  transferred. 

That  plaintiff,  claiming  to  represent  Freeman,  at  the 
time,  the  note  was  made  and  delivered,  in  the  name  of 
Freeman  executed  and  delivered  an  agreement  in  con- 
sideration of  the  sum  of  $100  paid  by  defendant,  agreeing 
to  assign  to  defendant  all  his  interest  in  the  company  at 
the  time  of  the  transfer,  and,  upon  payment  of  the  further 
sum  of  $400,  to  do  and  perform  all  acts  necessary  to  make 
the  transfer  good  and  effective. 

"  It  is  understood  that  this  agreement  is  signed  upon 
the  understanding  that  E.  T.  Freeman's  name  shall  leplace 
that  of  E.  F.  Keefe  in  the  charter  now  going  through  the 
Legislature." 

The  plea  concluded  : 

The  said  charter  was  not  amended  as  agreed,  and  said 
Freeman's  name  w^as  not  restored  to  it.  The  said  Freeman 
had  no  interest  in  said  charter,  nor  has  he  since  acquired 
any  interest  therein.  Neither  the  said  Freeman  nor  the 
plaintiff  has  transferred,  or  offered  to  transfer,  to  said 
defendant  the  said  or  any  interest  in  said  charter  of  said 
company,  and  the  said  charter  lapsed  and  expired. 

The  defendant  repeats  the  allegations  contained  in  the 
preceding  paragraph,  and  further   says  that  the  plaintiff 
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had  no  authority  to  act  for  the  said  Freeman,  or  to  make 
the  representations  he  did,  or  to  execute  said  agreement 
for  him,  or  to  take  said  note  payable  to  himself  or  to  any- 
one else,  and  that  he  secured  said  note  through  fraud  and 
misrepresentation,  particulars  of  which  appear  in  the 
allegations  in  this  and  the  preceding  paragraph. 

Plaintiff  replied  : 

(1)  Denying  the  making  of  any  representations  and 
saying  that  the  agi'eement  referred  to  was  entered  into 
at  the  request  of  defendant,  who  had  full  knowledge  of 
Freeman's  interest  in  the  company. 

(2)  Denying  that  the  concluding  words  of  the  agree- 
ment, above  quoted  were  in  it  when  signed. 

Plaintiff  further  replied  : 

4.  He  denies  that  said  Freeman  had  no  interest  in 
said  charter  or  in  the  Bedford  Electric  Company,  Limited, 
but  says  that,  at  the  time  of  the  alleged  agreement,  he  had 
a  large  interest  in  said  company.  He  said  that  the  defen- 
dant agreed  to  pay  the  plaintiff  one  hundred  dollars  in 
cash  upon  the  execution  by  the  plaintiff  of  the  agreement 
in  the  terms  as  claimed  by  the  plaintiff,  but  that  upon  said 
execution  by  the  plaintiff  the  defendant  not  having  the 
ready  cash,  plaintiff,  at  the  request  of  the  defendant,  agreed 
to  take  the  note  sued  for  herein,  in  place  thereof,  and  that 
the  signing  of  said  ageeement  by  the  plaintiff  was  the 
consideration  of  said  note.  He  further  says  that  he  has 
always  been  ready  and  willing  to  transfer  to  said  defen- 
dant the  right,  title,  interest,  claim  and  demand  of  the  said 
E.  T.  Freeman  of,  in,  or  to  the  Bedford  Electric  Company, 
Limited.  But  the  defendant  has  never  tendered  him  the 
price  agreed  upon. 

5.  The  plaintiff  says  that  the  defendant  ought  not  to 
be  admitted  to  say  that  the  said  Freeman  or  the  plaintiff, 
had  no  interest  in  said  charter,  because,  with  a  full  know- 
ledge of  all  the  facts  relating  to  said  interest,  he  agreed  to 
purchase  said  Freeman's  interest  in  said  Bedford  Electric 
Company,  Limited,  and  entered  into  a  written  agreement 
with  the  plaintiff  or  said  Freeman  in  reference  thereto,  and 
enjoyed  the  use  of  said  agreement,  and  plaintiff  was,  during 
the  continuance  of  said  agreement,  liable  under  same,  and 
was  ready  on  demand  to  make  the  conveyance  agreed  upon. 
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6.  The  defendant  is  precluded  by  the  provisions  of 
the  Bills  of  Exchange  Act,  being  chapter  33  of  the  Acts  of 
the  Dominion  of  Canada  for  the  year  A.  D.  1890,  section  54, 
(6),  from  denying  the  plaintiff's  capacity  and  authority  to 
take  the  note  sued  for  herein  and  to  take  it  in  his,  plain- 
tiff s,  name. 

7.  The  defendant  should  not  be  allowed  to  set  up  as 
a  defence  that  Freeman's  name  was  not  restored  to  the 
charter  as  it  was  the  fault  of  the  defendant,  and  not  of  the 
plaintiff,  that  said  name  was  not  restored  to  the  charter. 

8.  The  plaintiff  says  that  the  name  of  said  Freeman 
was  restored  to  the  charter  going  through  the  Legislature, 
at  the  time,  said  agreement  was  executed. 

The  case  was  tried  before  Wallace,  C.  C.  J.,  who  gave 
judgment,  as  follows  : 

In  this  case  defendant  has  failed  to  establish  any  of 
the  allegations  of  misrepresentation  set  out  in  his  defence. 
I  find  that  there  was  no  misrepresentation  as  alleged.  I 
find  that  plaintiff  had  authority  to  make  the  transfer 
which  he  did  make  to  defendant  and  to  take  the  note  in 
his  own  name. 

The  authority  given  plaintiff  by  Freeman,  after  the 
written  Option  had  expired,  was  much  wider  than  the 
terms  of  the  written  option,  and  was  sufficient  to  enable 
him  to  postpone  payment  of  the  $100.00  and  to  take  a 
note  in  his  own  name.  Indeed,  he  had  sufficient  authority 
to  receive  and  retain  the  whole  amount,  with  the  exception 
of  8' 60.00,  which  was  to  be  sent  to  Freeman  afterwards. 
Plaintiff  himself  was  advancing  money  and,  in  a  sense,  had 
an  interest  in  the  note. 

Even  assuming  the  admissibility  of  the  evidence  which 
sought  to  attach  a  condition  to  the  note,  I  find  that  there 
was  no  condition,  making  the  note  payable  only  in  the 
event  of  Freeman's  name  being  restored  to  the  charter.  I 
also  find  that  the  marginal  note  was  not  in  the  document 
when  it  was  signed  by  plaintiff. 

As  to  the  question  of  consideration,  the  written  agree- 
mejit  called  for  the  payment  of  $100.00  in  cash,  and,  at 
the  moment  of  the  delivery  of  the  transfer  to  defendant, 
plaintiff  was  entitled  to  receive  from  him  $100.00.  It  did 
not  suit  the  convenience  of  defendant  to  pay  in  cash  at 
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that  time,  and  his  note,  at  30  days,  was  offered  and  was 
accepted  by  defendant. 

I  think  that  those  facts  constitute  a  sufficient  con- 
sideration between  plaintiff  and  defendant,  even  if  there 
were  no  original  consideration  between  the  parties. 

Moreover,  I  find  that  defendant  knew  the  position  of 
plaintiff  with  regard  to  Freeman,  and  knew  that  Freeman 
had  advanced  money. 

This  money  was  advanced  after  the  incorporation  of 
the  company,  and  defendant  with  this  knowledge  was 
willing  to  pay  SI 00.00  for  the  transfer,  which  he  actually 
received.     In  other  words  he  got  what  he  bargained  for. 

I  give  judgment  for  plaintiff  for  $108.40. 

Defendant  appealed. 

1904,  Nov.  25th.  J,  TerreU,  in  support  of  appeal. 
There  was  no  consideration  for  the  note.  There  is  no 
evidence  that  Soulis,  on  the  25th  of  March,  was  the  agent 
of  Freeman,  to  make  this  agreement.  There  was  no  con- 
sideration for  the  option  to  Soulis  and  it  may,  therefore, 
have  been  revokecf  before  March  25th.  Am.  and  Eng. 
Ency.  of  Law,  vol.  21,  p.  129.  McNeil  was  relying  on  an 
option  to  Soulis  under  seal.  Even,  if  there  was  authority 
Soulis  is  not  the  proper  party  to  recover.  There  was  no 
consideration  between  Soulis  and  McNeil.  Forsyth  v. 
ForaytK  1  R.  &  G.  380  ;  Coasett  v.  Cook,  5  R.  &  G.  184. 
Assuming  everything  in  plaintiff's  favour,  there  was  no 
consideration  for  the  note.  Freeman  had  no  interest  in 
the  company,  when  the  agreement  was  made.  Lindley 
on  Companies,  vol.  1,  pp.  61  &  137.  There  were  mutual 
covenants  and  before  plaintiff'  can  recover  he  must  show 
that  he  has  offered  to  perform  his  part  of  the  contract. 
Regina  v.  Humphrey,  10  Ad.  &  El.  335,  369.  The 
Court  may  compare  the  writing  of  the  marginal  note 
with  that  in  the  body  of  the  agreement.  Phipson  on 
Evidence,  p.  87.  Taylor  on  Evidence,  p.  1225. 
34_X.  s.  R.  37. 
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(?.  H,  Parsons,  contra.  Acta  of  1898,  c.  133,  ss.  1-31 ; 
Acts  of  1899,  c.  136.  s.  21  ;  Acts  of  1901,  c  171.  The 
forbearance  of  threfe  months  is  sufficient  consideration  for 
the  note.  Lyons  v.  Donkin,  23  N.  S.  R  258  ;  McGregor 
V.  McKenzie,  30  N.  S.  R.  214.  The  marginal  note  is  not 
a  condition  of  the  agreement,  with  respect  to  the  $106.00. 
The  agreement  contained  in  the  marginal  note  was  ful- 
filled. Phipsan  on  Evidence,  3rd.  ed.  473.  The  marginal 
note  was  not  in  the  document,  at  the  time  it  was  signed. 
Hampson  v.  Graj/y  64  L.  T.  778.  As  to  the  effect  of  the 
judge's  finding.  B(ywen  v.  Troop,  1  R  &  G.  137.  It  is 
immaterial  whether  or  not  Freeman  had  an  actual  interest 
in  the  company,  or  whether  or  not  Soulia  had  authority. 
If  Soulis  had  not  authority  he  was  personally  liable  and 
there  was  tlierefore  consideration.  Trask  y.  Vinson,  20 
Pick  105  ;  Seaman  v.  Price,  2  Bing.  437  ;  Horsey  v.  Gray, 
L.  R  5  C.  P.  9  ;  Jones  v.  Jones,  6  M.  &  W.  84.  Defendant, 
cannot  now  set  up  Freeman's  want  of  interest.  Cobohc  on 
Estoppel,  40.  Hall  v.  Condon,  2  C.  B.  N.  S.  21  ;  Niyrtcm  v. 
Brooks,  7  H.  &  N.  499  ;  Soines  v.  Purser,  6  El.  &  Bl.  929; 
Graluim  v.  Graham,  11  N.  S.  R  265  ;  Siixyrd  v.  Sydney  & 
Louisburg  Ry.  Co.,  23  N.  S.  R  214 ;  S.  C,  21  S.  C.  R  152. 
The  plaintiff  is  the  only  person,  who  could  bring  the 
action  he  being  the  payee  of  the  note.  Oral  authority  to 
bring  the  action  is  sufficient.  Addison  on  Contracts, 
10th  ed.  305.  If  he  had  no  authority  he  is  personally 
liable  on  the  contract  and  can  enforce  it  himself.  Evans 
on  Principal  and  Agent,  355.  Addisim  on  Contracts, 
10th  ed.  320.  Smith  on  Master  and  Servant,  5th  ed.  p. 
339.  The  marginal  note  does  not  refer  to  the  8100.00,  but 
only  to  the  executory  part  of  the  agreement. 

J.  Terrell,  in  reply.  As  to  reviewing  the  findings  of 
the  trial  judge.  O.  17,  r.  5.  Coghlan  v.  Cumberland^ 
(1898)  1  Ch.  704.  If  there  was  no  consideration  for  the 
original  agreement  there  was  none  for  the  note. 
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1905,  March  4th.  Fraskr,  J. — This  action  was  brought 
on  a  promissory  note  made  by  the  defendant  for  $100.00  and 
accrued  interest.  The  making  of  the  note  is  not  denied,  but 
the  defendant  sets  up  want  of  consideration  and  that  the 
plaintiff  represented  to  the  defendant  that  he  was  the  agent 
or  attorney  of  one  E.  T.  Freeman,  who  was  part  owner  of 
valuable  interests  in  the  charter  of  the  Bedford  Electric 
Company,  Limited.  In  an  amendment  made  to  the  said 
charter  Freeman's  name  was  omitted  and  the  defendant 
says  that  he  purchased  Freeman's  interest  on  the  under- 
standing that  his  name  should  be  restored  to  the  charter 
in  an  Act  then  before  the  Legislature,  and  that  the  agree- 
ment of  sale  then  made,  which  was  proved,  shows  this  ta 
be  the  case.  That  Freeman's  name  was  not  restored  to  the 
charter  and  he  refuses  to  pay  the  note  sued  on.  The 
agreement  is  as  follows  : 

Memorandum  of  Agreement  made  this  25th  day 
of  March,  1902,  between  E.  T.  Freeman,  formerly  of 
Halifax,  now  of  Boston,  U.  S.  A.,  Electrician,  and  Alexander 
McNeil,  of  Halifax  in  the  County  of  Halifax,  Barrister. 

Witnesseth  that  the  said  E.  T.  Freeman  for  and  in 
consideration  of  the  sum  of  one  hundred  dollars  in  hand 
well  and  truly  paid,  the  receipt  whereof  is  hereby  acknow- 
ledged, hath  agreed  and  by  these  presents  doth  agree  to 
sell,  assign,  transfer,  set  over  and  quit  claim  to  said 
Alexander  McNeil,  his  nominees  or  assigns,  all  his  right, 
title,  interest,  claim  and  demand  of,  in  or  to  the  Bedford 
Electric  Company,  Limited,  at  the  time  of  the  transfer  of 
his  said  interest  on,  at  or  before  the  8th  day  of  June  next, 
upon  the  further  payment  of  four  hundred  dollars. 

Tt  is  understood  that  this  Ngrreoment  if*  Rigned  upon  the  understand! ngr 
that  EL  T-  Preoman'8  name  Hhall  replace  that  of  £.  F.  Keefe  and  on  the  charter 
now  going  through  the  Legislature 

And  the  note  given  on  the  same  day,  on  which  action  ie^ 

brought  reads : 

$100.00  Halifax,  N.  S.,  March  25th,  1902. . 

Thirty  days  after  date  I  promise  to  pay  to  A.  E.  Soulia 
or  order  One  hundred  Dollars. 

(Sgd.)    Alex.  McNeil. 
Value  Received. 


Digitized  by 


Google 


582  THE    NOVA    SCOTIA    &EPORTS,    1905. 

The  words  printed  in  smaller  letters,  beginning  "  it  is 
waderstood/'  were  written  on  the  side  of  the  agreement. 
There  was  contradictory  evidence  as  to  the  time  this 
memorandum  was  written  and  the  learned  judge  found  it 
was  added  after  the  agreement  was  signed.  This  may  be 
the  case,  but  I  think  it  was  within  so  short  a  time  after- 
wards as  to  make  it  a  part  of  the  agreement.  Thus 
viewed,  I  can  understand  how  the  plaintiff  and  defendant 
have  a  different  impression  of  the  transaction.  The  quee 
tion  at  issue  then  is,  is  the  defendant  liable  on  the  note 
given  in  fulfilment  of  the  agreement  with  the  added 
memorandum.  McNeil  was  purchasing  '-all  the  right, 
title,  interest,  claim  and  demand "  of  Freeman  in  the 
Bedford  Electric  Company,  at  the  date  of  the  agreement 
The  transfer  was  to  be  made  on  the  8th  day  of  June, 
following  upon  the  further  payment  of  Four  Hundred 
Dollara  Instead  of  "paying  the  consideration  in  cash  the 
note  was  given,  for  payment  of  which  the  present  action 
is  brought. 

The  defendant  took  an  agreement  from  the  plaintiff, 
which  he  the  defendant  himself  had  prepared  and  after 
knowledge  that  Soulis  had  only  an  option.  He  made  no 
objection  to  the  form  of  it,  and  raised  no  question  as  to 
the  authority  of  plaintiff*.  The  words  added  are  nOt  neces- 
sary to  convey  the  rights  set  out  in  the  agreement  They 
might  and  probably  would  be  of  service  to  him  under  the 
changed  conditions  of  the  company's  charter.  But  the 
rights  purchased  could  be  claimed  and  enforced  without 
them.  Freeman  would  have  a  claim  against  the  company 
and  this  claim  could  be  enforced  against  them  by  McNeil. 
All  the  circumstances  were  known  to  defendant.  He  was 
as  anxious  to  secure  the  rights  as  Soulis  was  to  dispose  of 
them.  The  transfer  was  never  executed,  McNeil  never 
insisted  that  it  should  be.  The  note  given  was  the  con- 
sideration for  the  agreement.  I  think  the  defendant  can- 
not now  set  up  either  the  form  of  the  agreement  or  note. 
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Nor  ought  he  to  secure  indemnity  by  setting  up  waxit  of 
consideration.     The  appeal  should  be  dismissed  with  costs. 

Russell,  J. — I  agree  that  the  appeal  in  this  cas^ 
should  be  dismissed,  but  I  think  it  should  be  dismissed 
on  the  grounds  on  which  judgment  was  given  for  the 
plaintiff  in  the  Court  below.  The  action  was  defended 
on  the  plea  that  the  conditions  of  the  agreement,  for 
which  the  note  was  given,  had  not  been  fulfilled.  The 
condition  in  question  is  contained  in  a  marginal  note  to 
the  agreement  which  is  not  signed  by  the  plaintiff  and 
which  the  plaintiff  swears  was  no  part  of  the  agreement 
which  he  did  sign.  Defendant  says  that  the  marginal 
note  was  on  the  paper  when  it  was  signed  by  the  plaintiffl 
Plaintiff  is  equally  emphatic  in  his  statement  that,  at  the 
time  he  signed  the  agreement,  the  marginal  note  was  not 
on  it,  that  it  was  not  put  on  on  the  same  day,  that  he 
was  not  present  when  it  was  put  on  and  does  not  know 
when  it  was  put  on  and  that  the  first  he  heard  about  the 
marginal  note  was  after  the  promissory  note  came  due 
and  was  dishonored  by  non-payment.  Mr.  Parsons,  the 
law  partner  of  the  plaintiff's  solicitor,  swears  that  McNeil, 
the  defendant,  said  in  his  presence  in  the  office  of  himself 
and  his  co-partner,  that  the  marginal  note  was  written  by 
himself  over  in  the  committee  room  of  the  House  of 
Assembly  after  the  paper  had  been  signed.  The  statement 
of  the  solicitor  is,  of  course,  contradicted  by  Mr.  McNeil, 
who  says  that  he  was  referring,  in  "  the  statement  which 
Mr.  Parsons  heard,  not  to  the  marginal  note,"  but  to  an 
erasure  therein  which  appears  in  the  marginal  note,  as 
shown  in  the  original  in  evidence,  but  not  in  the  exhibit 
as  printed.  The  learned  judge  of  the  County  Court  had 
all  this  evidence  before  him  and  heard  the  witnesses,  and 
he  has  found  as  a  fact  that  the  marginal  note  was  not  in 
the  document,  when  it  was  signed  by  the  plaintiff.  I  do 
not  know  of  any  principle  upon  which  I  would  feel 
justified  under  these  circumstances  in  reversing  his  finding 
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upon  the  question  of  fact  whatever  opinion  I  might 
privately  entertain  as  to  the  possibility  of  the  contradic- 
tion between  the  witnesses  being  explained  on  the  theory 
of  a  misunderstanding  on  the  part  of  Mr.  Parsons  and  a 
failure  of  memory  on  the  part  of  the  plaintiff. 

The  learned  judge  has  also  found  that  the  defendant 
knew  the  position  of  the  plaintiff  with  regard  to  Freeman 
and  that  he  got  what  he  bargained  for,  and  the  evidence 
seems  to  me  to  warrant  these  findings. 

There  can  be  no  question  here  such  as  presented  itself 
in  Forsyth  v.  Forsyth,  1  R.  &  G.  380  and  in  Tweddle  v. 
Atkinson,  1  B.  &  S.  393,  on  which  the  case  in  Russell  & 
Qeldert  was  founded,  There  the  objection  was  that 
there  was  no  consideration  moving  from  the  promisee. 
In  Forsyth  v.  Forsyth,  the  payee  of  the  note  was  an 
entire  stranger  to  the  consideration  except  on  the  theory 
of  near  relationship,  which  was  regarded  as  suflScient  in 
an  old  case  over-ruled  by  Tweddle  v.  Atkinson.  Non- 
constat  that  he  ever  knew  until  after  his  fathers  death 
that  the  note  had  been  made  in  his  favor.  In  the  English 
case  there  was  no  note  of  hand  but  a  mere  promise  in 
writing,  and  the  case  proceeds  on  the  ground  that  the 
plaintiff  was  a  stranger  to  the  consideration.  In  the 
present  case  the  plaintiff  had  control  of  the  option.  He 
could  deliver  the  agreement  for  the  sale  of  that  option  to 
the  defendant  or  he  could  decline  to  do  so.  He  chose  to 
deliver  it  and  instead  of  demanding  the  cash,  as  he  had  a 
right  to  do,  he  chose  to  give  the  defendant  time  for  the 
payment  and  take  his  promissory  note  for  the  amount. 
I  think  the  learned  judge  has  rightly  decided  that  this 
constituted  good  consideration  for  the  note. 

Graham,  E.  J.,  concurred  with  Eussell,  J. 

Appeal  dis^nissed. 
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BuRRiu^  V.  Sanford. 

Before   Meagher,   Fraser  and   Russell.  JJ. 

Appeal — Non-direction — Otius    on    party    complaining — No    substantial 
miscarriage  of  justice. 

Where  a  verdict  is  attacked  for  non-direction  the  onus  is  upon  the 
attacking  pnrty  to  show  that  the  proper  instructions  were  asked  for 
and  refused.  And  where  the  charge  of  the  trial  judge  has  placed 
'  the  case  as  a  whole  correctly  before  the  jury,  and  no  injustice  has 
been  done  by  the  verdict  and  no  substantial  miscarriage  of  justice 
has  resulted,  a  new  trial  will  not  be  allowed  for  non-direction  on  the 
part  of  the  trial  judge  which   has  not  materially  affected   the  result. 

This  wap  an  action  brought  by  plaintiff  against  defen- 
dant for  falsely  and  maliciously  speaking  and  publishing 
of  plaintiff,  in  relation  to  his  business  ois  a  butcher  and 
seller  of  meat,  words  meaning  that  plaintiff  in  his  said 
business  was  guilty  of  the  illegal,  fraudulent  and  dishonest 
practice  of  selling  meat  which  was  in  a  tainted,  diseased 
and  unwholesome  condition  and  unfit  for  human  food. 
Also  for  speaking  and  publishing  of  plaintifl'  words  mean- 
ing that  plaintiff  l»ad  been  guilty  of  the  crime  of  theft, 
and  of  the  crime  of  receiving  stolen  goods,  knowing  them 
to  have  been  stolen.  The  cause  was  tried  before 
TowNSHEND,  J-,  with  a  jury.  After  hearing  the  evidence, 
and  the  charge  of  the  learned  judge,  the  jury  found  a 
verdict  for  plaintiff  for  the  sum  of  8400  damages,  and  costs. 

Defendant  now  moved,  pursuant  to  notice,  to  set  aside 
the  verdict  and  for  a  new  trial.  The  grounds  appear 
sufficiently  from  the  judgments  and  notes  of  argument. 

1905,  Jan.  18th.  W,  E.  JRmcoe,  K.  C,  in  support  of 
appfal.  There  is  evidence  that  the  statement  made  by 
defendant  was  that  he  heard  the  statements  complained 
of,  and,  if  the  jury  believed  that  evidence,  the  plaintiff 
could  not  recover  on  the  pleadings  as  they  stand.  This 
was  not  left  to  the  jury,  although,  at  the  least,  it  would 
affect  the  question  of  damages.  Odgers  on  Libel  & 
Slander,  3rd  ed.,  p.  595 ;  Eddin  v.  Little,  6  T.  L.  R.  366 ; 
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Smith  V.  Knmveldeny  2  M.  &  G.  561.  The  inuendos  were 
not  proved.  There  is  no  evidence  that  the  hearers  knew 
the  facts  in  respect  to  Dan.  Messenger,  and  the  statement 
as  to  him  is,  therefore,  immaterial.  Odgers  on  Libel  & 
Slander,  3rd  ed.,  pp.  113,  120  ;  Capital  &  Counties  Bank 
V.  HentZy  7  App.  C.  749 ;  Hankinaon  v.  BUby,  16  M.  & 
W.  445.  Odgers  on  Libel  &  Slander,  3rd  ed.,  p.  338. 
Sutherland  on  Damages,  3rd  ed.,  vol.  4,  p.  3487.  Rose  v. 
Story,  44  Am.  Dec.  121.  This  was  an  advocatic  charge. 
Ihvpuis  V.  Chicago  Ry.  Co.,  150  111.  97  ;  Bray  v.  Fordy 
(1896)  App.  C.  49  ;  Hesse  v.  St,  John  Ry.,  30  S.  C.  R. 
239  ;  Nash  v.  Cunard  Ship  Co,,  7  L  T.  R.  598  ;  Pickup 
y.  Thames  Ins.  Co.,  3  Q.  B.  D.  605. 

J.  J.  Ritchie,  K.  C,  contra.  There  is  express  malice 
and  we  were  entitled  to  exemplary  damages.  In  case  of 
nondirection  the  verdict  will  not  be  disturbed,  unless  it  is 
against  the  evidence.  Odgers  on  Libel  &  Slander,  613 ; 
Ford  V.  La^ey,  /  H.  &  N.  157  ;  In  re  Great  Western  v. 
Braid y  1  Moore  P.  C.  N.  S.  101 ;  Edmondson  v.  Machelly 
2  T.  R.  5  ;  Wick^  v.  ( lutterhuchy  2  Bing.  484 ;  Moore  v. 
Tuckwelly  1  C.  B.  607  ;  Lordley  v.  McRay,  3  N.  S.  D.  521 ; 
Merivale  v.  Carson.  20  Q.  B.  D.  275.  Here  upon  the 
defendant's  own  evidence  no  smaller  verdict  could  hare 
b^en  found.  Harrington  v.  McBay,  29  N.  B.  670;  0. 
37,  r.  6  ;  Jenkins  v.  MorriSy  14  Ch.  D.  684 ;  Wells  v. 
Lindopy  15  Ont.  App.  702 ;  Cox  v.  Kitcheny  1  B.  &  P. 
339  ;  Edwards  v.  Evan^y  3  East  451.  The  defendant 
admits  in  his  own  testimony,  that  he  made  a  direct  state- 
ment and  did  not  say  that  he  had  heard  it.  Here  the 
words  being  actionable  per  se  it  was  proper  to  instruct 
the  jury  to  give  such  damages  as  they  thought  tit.  Odgers 
on  Libel  &  Slander,  pp.  610,  615.  It  was  competent  for 
the  jury  to  find,  under  the  circumstances  in  evidence,  that 
the  statement  as  to  Dan.  Messenger  was  widerstood  by 
the  hearers  in  the  sense  alleged.  Higgivs  v.  Walker,  17 
S.  C.  R.  235.     The  point  as  to  damages  is  non-directiou 
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and  ifi  not  open  now,  not  having  been  taken  at  the  trial. 
An.  Pr.,  1905,  p.  565. 

Tf.  E,  Ro8coe,  K.  C,  in  reply.  Ford  v.  Bray,  (1896)  A.  C. 
at  49-50-53  &  55.  The  English  rule  as  to  nondirection, 
does  not  prevail  here.  This  is  not  nondirection,  but 
misdirection.  A  conversation  must  be  taken  as  it  stands. 
The  whole  conversation  must  be  taken,  in  order  to  find 
what  effect  it  had  upon  the  mind  of  the  hearer.  It  cannot 
be  reasonably  taken  from  the  statement  as  to  Messenger 
that  plaintiff  was  a  thief. 

1905,  March  18th.  Fraser,  J. — In  this  action  plaintiff 
sues  the  defendant  for  slander.  The  defamatory  words 
alleged  to  have  been  spoken  by  the  defendant  relate  to  the 
plaintiff  in  respect,  first,  to  his  trade  or  calling  as  a  butcher, 
and,  secondly,  accusing  him  of  being  a  thief  and  associating 
with  thievea  The  words  spoken  al^ut  the  plaintiff  relat- 
ing to  his  trade  or  calling,  if  true,  also  imputed  a  criminal 
offence,  namely,  purchasing  diseased  cattle,  and  killing  and 
selling  the  flesh  to  his  customers  knowing  the  same  to  be 
tainted. 

At  least,  this  is  the  inuendo  plaintiff  puts  upon  them. 
On  several  occasions  defendant  spoke  about  plaintiff  much 
in  the  same  way  as  to  purchasing  and  selling  the  meat  of 
one  or  more  animals  afflicted  with  disease.  The  words  in 
each  count,  if  the  jury  believed  the  witnesses  respecting 
words  uttered  by  defendant  concerning  the  plaintiff,  may 
bear  the  construction  put  on  them  by  the  inuendo.  The 
jury  gave  a  verdict  for  $400.  The  defendant  appeals 
upon  the  grounds  of  misdirection  and  nondirection  by  the 
learned  trial  judge,  while  charging  the  jury.  The  state- 
ment of  claim  set  out  the  several  occasions,  as  well  as  the 
words  spoken  by  defendant  of  and  concerning  the  plaintiff. 

The  defence  is  that  the  words  were  never  spoken  or 
published — have  not  the  meaning  alleged,  and  are  incapable 
of  the   meaning  alleged  ;  that  they   were  not  spoken  or 
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published  in  relation  to  the  plaintiff's  trade  or  buaineas  as 
a  butxjher,  and  that  they  are  not  actionable  without  proof 
of  special  damage,  which  is  not  alleged. 

In  the  defence  the  several  paragraphs  of  the  statement 
of  claim  are  put  in  issue  by  one  or  more  of  the  defences 
pleaded. 

The  first  objection  taken  to  the  charge  is  the  refusal 
of  the  Judge  to  instruct  the  jury,  as  asked  for  by  defen- 
dant's solicitor. 

The  objection  is  thus  stated  : 

"  Because  the  trial  judge  refused  to  direct  the  jury 
that  if  they  came  to  the  conclusion  that  what  the  defendant 
said  in  relation  to  the  Carty  steer  was  that  he  heard  that 
the  plaintiff  had  bought  or  got  a  steer  from  Carty  with 
a  wen  on  it,  the  plaintiff  could  not  recover  in  respect  to 
the  slander  as  to  that  steer  with  his  statement  of  claim 
in  its  present  form. 

"  Because  the  trial  judge  refused  to  direct  the  jury 
that  if  they  came  to  the  conclusion  that  what  the  defendant 
said  in  relation  to  the  Carty  steer  was  that  he  heard  that 
the  plaintiff  had  bought  or  got  a  steer  from  Carty  with 
a  wen  on  it,  and  killed  and  sold  it,  the  plaintiff  could  not 
recover  in  respect  to  the  alleged  slander  as  to  that  steer 
with  his  statement  of  claim  in  its  present  condition  and 
without  amending  the  same. 

"  Because  the  trial  judge  refused  to  direct  the  jur}' 
that,  as  to  so  much  of  the  words  on  which  this  action  is 
based,  as  to  which  the}''  should  come  to  the  conclusion  that 
the  defendant  said  that  he  had  heard  or  understood  what 
he  stated  as  distinguished  from  asserting  the  same  as  facts, 
the  plaintiff  could  not  recover  on  the  pleadings  as  they 
now  are." 

To  so  charge  the  jury  would,  I  think,  be  wrong.  As 
was  said  by  Williams,  J.,  in  EckLin  v.  Little,  6  L.  T.  R 
(1889-90)  367,  "the  proof  that  a  person  repeated  a 
rumour  is  prirmi  facie  evidence  that  he  intended  the 
rumour  to  be  believed."  And,  in  answer  to  the  claim  that 
there  was  no  special  damage  from  the  words,  he  says : 
"  It  is  quite  sufficient,  when  the  statement  is  intended  to  be 
repeated  that  the  statement  repeated  should  be  such  as 
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jone  would  expect  to  result  from  slanderous  words .  and 
that  special  damage  resulted  from  such  repetition."  All 
that  was  proved  in  the  above  case  was  that  Little,  the 
defendant,  asked  a  witness  if  she  knew  plaintiff  was 
divorced,  adding,  that  a  lady  had  told  her  he  had  been 
divorced.  In  the  case  before  us  defendant  practically 
admits  he  uttered  most  of  the  slanders,  but,  even  if  the 
jury  came  to  the  conclusion  he  only  repeated  them,  they 
were  justified  in  finding  against  him.  It  is  no  justification, 
after  one  has  cast  about  firebrands  and  death,  to  say  he 
only  repeated  what  he  heard,  or  to  attempt  to  escape  respon- 
sibility by  saying  he  was  in  sport. 

I  think  the  learned  judge  was  right  in  refusing  to  give 
the  instructions  asked  for.  The  jury  found  a  libellous 
meaning,  and,  even  if  the  Court  could  not  so  find,  the 
verdict  must  stand.  Beamish  v.  D.  S.  Co'y,,  13  T.  L.  K. 
C.  A.  484. 

As  to  the  second  objection  respecting  the  pleadings,  no 
new  matter  is  introduced  to  enlarge  the  natural  meaning 
of  the  words.  What  would  those  who  heard  the  words 
relating  to  the  plaintifi*,  in  connection  with  his  trade .  as  a 
butcher,  understand  by  them  ?  Except  as  to  the  defendant's 
statement  that  he  heard  the  words,  he  does  not  attempt 
to  show  they  were  used,  except  in  their  ordinary  and 
natural  meaning.  No  matters  are  proved  to  show  any 
spt^cial  circunistances  existing  that  might  show  a  different 
meaning  to  be  given  the  words,  or  which  might  lead  a 
person  unacquainted  with  such  circumstances  to  under- 
stand them  in  a  different  way  from  what  they  were 
generally  understood.  It  was  the  privilege  and  duty  of 
the  defendant  to  do  this  and  not  having  done  so  the  Judge 
was  right  in  his  refusal. 

The  other  objections  urged  were  against  the  instruc- 
tions given  by  the  Judge.  A  careful  examination  of  the 
evidence  convinces  me  the  verdict  was  warranted  by  the 
facts.  No  evidence  was  rejected  and  the  fullest  oppor- 
tunity given  both  parties  for  the  production  and  examina- 
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tion  of  witnesses.  Besides,  this  is  the  second  trial  in  each 
of  which  plaintiff  succeeds.  Unless  then,  on  a  fall 
consideration  of  the  whole  charge,  it  did  not  afford  a  fair 
guide  to  the  jury,  though  inaccurate  language  may  have 
been  used,  the  verdict  should  not  be  disturbed.  Clark  v. 
Molyneux,  3  Q.  B.  D.  at  page  243.  As  was  said. by 
Hagarty,  C.  J.,  in  Wella  v.  Lindop,  16  O.  A.  R  696.  "  The 
question  before  us  is  not  whether  every  expression  is 
perfectly  accurate,  but  whether  there  is  any  reason  to 
believe  that  a  verdict  which  is  certainly  correct  and 
warranted  by  the  evidence  has  been  found  against  the 
defendant,  not  in  consequence  of  being  the  proper  con- 
clusion on  the  evidence,  but  caused  or  induced  by  an 
erroneous  enunciation  of  the  law  by  the  court."  So  in  the 
cape  at  bar,  being  satisfied  that  the  verdict  is  correct,  and 
m  view  of  the  defendant  s  oft  repeated  slanderous  state- 
ments not  excessive,  and  the  further  fact  that  a  jury  who 
must  have  known  both  parties,  on  two  occasions,  found 
against  the  defendant,  I  think,  a  new  trial  should  be 
refused.  In  MerivaU  v.  Oaraon,  20  Q.  B.  D.  275,  Lord 
Esher,  M.  R.  said  :  "  Even  if  I  thought  the  right  direction 
had  not  been  given  to  the  jury,  I  should  have  declined  to 
grant  a  new  trial,  for  the  same  verdict  must  have  inevitably 
been  found,  if  the  jury  had  been  rightly  directed."  The 
same  result  must  follow  in  the  case  before  us,  if  a  third 
trial  be  granted. 

With  these  views  on  the  evidence,  I  do  not  deem,  it 
necessary  to  go  minutely  into  the  various  objections  urged 
by  counsel  against  the  isolated  verbal  directions  in 
reference  to  the  facts  of  the  case,  because,  taking  the  whole 
charge..  I  do  not  think  it  was  calculated  to  prejudice  the 
defendant  s  case,  or  to  mislead  the  jury. 

The  motion  for  a  new  trial  should  be  dismissed  with 
costs. 

Russell,  J. — The  application  in  this  case  is  for  a  new 
trial,  chiefly  on  the  ground  of  misdirection,  in  which  case 
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we  are  supposed  to  be  governed  by  the  rule  that  a  new 
trial  shall  not  be  granted,  unless  in  the  opinion  of  the 
Court  some  substantial  wrong  or  miscarriage  has  been 
thereby  occasioned  in  the  trial.  At  first  blush  one  might 
infer  from  the  terms  of  this  rule  that  the  burden  of 
convincing  the  Court  that  some  such  wrong  or  miscarriage 
had  been  occasioned  would  be  upon  the  applicant  for  the 
new  trial,  but  I  presume  it  will  have  to  be  taken  as  well 
settled,  according  to  the  statement  of  Lindley,  J.  in 
Anthony  v.  Halstead,  37  L.  T.  433,  that  the  onus  is  upon 
the  other  party  to  show  that  there  was  no  miscarriage  of 
justice. 

The  verdict  in  this  case  seems  to  me  to  be  a  very 
reasonable  and  moderate  one  under  the  proved  facts  of 
the  case,  and  such  a  verdict  as  a  jury  properly  instructed 
ought  to  have  given,  but  it  is  contended  that  a  jury  pro- 
perly instructed  might  have  given  in  this  case  a  smaller 
verdict  for  the  plaintiff,  or  a  verdict  for  the  defendant- 
The  question  is,  therefore,  sharply  presented  whether  a 
verdict  which  the  proved  facts  fully  justify  and  which  in 
my  opinion  is  such  a  verdict  as  the  jury  ought  to  have 
given  under  the  evidence,  must  be  set  aside  because  they 
might  possibly,  under  other  and  more  correct  instructions, 
have  given  a  different  verdict  and  perhaps  even  a  verdict 
such  as  they  ought  not  to  have  given.  I  must  confess 
that  this  contention  seems  to  me  to  carry  to  unreasonable 
and  inconvenient  lengths  the  right  of  the  parties  to  a  trial 
by  jury.  I  am  disposed  to  accept  as  a  valid  working 
principle,  the  proposition  put  forward  by  Lord  Herschell, 
conjecturally  only,  in  the  case  of  Fo)'d  v.  Bray,  (1896) 
A.  C.  at  p.  62,  where  he  said  : 

"  In  cases  in  which  the  (juestion  is  what  are  the  facts, 
or  the  proper  inferences  to  be  drawn  from  the  facts,  if  the 
Court  think  that  the  verdict  of  the  jury  is  in  accordance 
with  the  true  view  of  the  facts  and  of  the  inferences  to  be 
drawn  from  them,  it  may  be  that  they  would  have  done 
right  in  refusing  to  grant  a  new  trial,  on  the  ground  of 
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misdirection  even  where  the  parties  had   a  right  to  claim 
that  the  action  should  be  tried  by  a  jury." 

I  think  that,  in  this  case,  the  verdict  is  in  accordance 
with  the  true  view  of  the  facts  and  of  the  inferences  to  be 
drawn  from  them,  and  that,  so  far  from  there  having  been 
any  substantial  wrong  or  miscarriage  occasioned,  it  would 
be  a  substantial  miscarriage  of  justice  should  the  plaintiff, 
after  going  through  two  trials,  be  obliged  to  undergo  a 
third  before  securing  compensation  for  the  injury  inflicted 
upon  him  by  the  slanders  of  the  defendant. 

The  misdirection  chiefly  complained  of  was  in  con- 
nection with  the  alleged  accusation  of  the  plaintiff*  by  the 
defendant  of  having  committed  an  indictable  offence.  The 
evidence  as  to  this  was  given  by  a  witness,  who  said  : 

"  I  heard  Sanford  (the  defendant)  say  that  Mr.  Burrill, 
(the  plaintiff)  was  a  thief.*  Mr.  Purdy  says  :  '  What,  he 
does  not  steal,  does  he  V  He  said :  *  Well  he  associates 
with  thieves.  He  keeps  company  with  thieves.  This  is 
what  Dan.  Messenger  did  and  he  got  come  up  with,  and 
that  is  what  will  become  of  Burrill.'  " 

The  reference  to  Dan.  Messenger  is  explained  by  the 
fact  that  a  person  of  that  name  had  been  convicted  of 
having  received  stolen  goods,  and  was  then  serving  a  term 
of  imprisonment  in  Dorchester  penitentiary.  If  the  jury 
believed  the  evidence  of  the  witness  referred  to  they 
were  fully  justified  in  finding,  if  they  did  so  find,  that 
the  defendant  hod  accused  the  plaintiff  of  an  indictable 
offence.  Calling  a  man  a  thief, — at  all  events  in  the 
absence  of  any  explict  recall  of  the  term,  is  not  effectually 
done  away  with  by  adding  that  he  associates  with  thieves. 
But  the  defendant's  counsel  complains  of  two  things  in  the 
charge  in  this  connection,  one  of  which  is  that  the  judge 
did  not  tell  the  jury  that  they  could  not,  in  determining  the 
meaning  of  the  language  used  by  the  defendant,  make  use 
of  the  facts  as  to  Dan.  Messenger  in  the  absence  of  proof 
that  the  hearers  knew  anything  about  Dan.  Messenger  or 
his  misadventures. 
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N0W5  SO  far  as  I  can  discover,  the  learned  judge  has 
nowhere,  in  his  charge,  instructed  the  jury  that  they  could 
base  -their  verdict  upon  any  meaning  to  be  attributed  to 
the  language  of  the  defendant  by  virtue  of  the  facts  in 
connection  with  Dan.  Messenger.  He  does,  however,  refer 
to  the  Messenger  case  in  his  exposition  of  the  statement 
of  claim  and  it  is  probable  that,  having  done  so,  it  was  his 
duty  to  instruct  them  that  they  must  not  import  the 
Messenger  matter  into  the  case  in  the  absence  of  evidence 
that  the  hearers  knew  what  had  happened  to  Messenger, 
even  although  the  matter  may  have  been,  as  it  doubtless 
was,  one  of  notoriety  throughout  the  neighborhood.  I 
think  that,  in  attacking  the  verdict  because  of  the  want  of 
this  instruction,  it  was  incumbent  upon  the  defendant  to 
show  that  the  proper  instruction  was  asked  for  and  refused. 
(1897  A.  C.  76).  A  general  instruction  was  asked  for 
and  given  to  the  effect  that  the  question  was  not  what  the 
defendant  intended  by  his  language,  but  what  was  under- 
stood by  the  persons  who  heard  his  words  in  view  of 
the  circuu) stances  in  which  they  were  spoken.  If  more 
explicit  instructions  were  desired,  I  think,  as  I  have 
already'  said,  that  they  should  have  been  asked  for. 

The  other  objection  to  the  charge  in  this  connection 
is  not  so  easily  disposed  of.  As  the  charge  is  reported, 
and  in  the  sense  in  which,  if  correctly  reported,  it  would 
probably  be  understood,  I  think  tliere  was  a  misdirection. 
I  refer  to  the  passage  in  which  the  learned  judge  is 
reported  as  having  said  to  the  jury,  "  then,  in  respect  to 
the  accusations  of  indictable  offences,  that  is  that  he  was 
a  thief  or  an  associate  of  thieves,  if  you  believe  that  he 
.said  that  of  the  plaintiff  he  is  absolutely  entitled  to  a 
verdict  for  such  damages  as  you  think  proper  to  give  him." 
The  jury  might  understand  from  this  that  it  was  an 
indictable  offence  to  associate  with  thieves.  It  would  be 
perfectly  absurd  to  suppose  that  the  judge  meant  to  so 
instruct  them,  and  his  words,  even  as  reported,  do  not 
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necessarily  convey  this  meaning.  But  it  is  difficult  to 
assign  to  them  any  meaning,  as  here  reported,  that  would 
make  them  other  than  a  misdirection, — a  misdirection  as 
to  the  charging  of  an  indictable  offence, — and  perhaps  a 
want  of  direction,  so  far  as  this  statement  is  concerned,  as 
to  the  measure  of  damages.  That  is  to  say,  there  was  too 
unqualified  a  statement  of  the  functions  of  the  jury,  unless 
it  may  be  that  the  indications  of  malice  on  the  part  of  the 
defendant  make  the  judges  instructions  in  regard  to 
damages  substantially  correct  It  may  be  that  a  confusion 
has  arisen  from  the  use  of  what  grammarians  call  the 
oratio  obliqna,  and  that  t)ie  learned  judge  intended  to  tell 
the  jury,  and  did  in  fact  say  to  them,  that  if  the  defendant 
used  the  words  "  Burrill  is  a  thief,  or  an  associate  of 
thieves,"  these  words  would  be  actionable  per  se,  not 
because  it  is  an  indictable  offence  to  associate  with  thieves, 
but  because  defendant  had  charged  the  plaintiff  with  an 
indictable  offence,  or,  in  the  alternative,  with  being  the 
associate  of  criminals.  In  any  case,  I  think,  the  instruction 
at  this  point  was  defective,  if  it  has  been  correctly  reported, 
and  I  suppose  it  is  too  late,  at  this  stage,  to  question  the 
accuracy  of  the  report. 

As  to  the  instructions  asked  for  by  the  defendant's 
counsel  and  refused,  I  think  the  refusal  does  not  warrant 
the  granting  of  a  new  trial.  Assuming  the  contention  to 
hQ  correct  that  if  the  defendant  were  found  by  the  jury 
to  have  made  the  objectionable  statements,  not  directly 
but  merely  as  matters  of  which  he  had  been  informed,  the 
plaintiff  could  not  succeed  without  an  amendment  of  his 
statement  of  claim,  I  do  not  think  the  want  of  a  direction 
to  this  effect  materially  affected  the .  result  There  was 
abundant  evidence  of  direct  statements  by  the  defendant 
and,  in  my  opinion,  a  verdict  that  no  such  statements  had 
been  made,  would  have  been  against  the  weight  of  evidence. 
This,  of  course,  does  not  in  itself  settle  the  question  as  to 
the  propriety  or  necessity  of  such  directions.     My  reason 
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for  thinking  that  a  new  trial  should  be  refused  is  purely 
and  simply  that  I  am  convinced  that  no  injustice  has  been 
done  by  the  verdict.  The  charge  of  the  learned  judge 
seems  to  me  to  have  placed  the  case,  taken  as  a  whole, 
correctly  before  the  jury.  In  some  particulars  it  is  pro- 
bably true  that  an  industrious  court  assisted  by  the 
arguments  of  learned  counsel  might  be  able,  after  some 
weeks  of  solemn  reflection,  to  discover  that  the  extem- 
poraneous deliverance  of  the  trial  judge  was  susceptible  of 
improvements.  If  verdicts  are  to  be  upset  because  of 
such  discoveries  the  sooner  trial  by  jury  is  abolished  in 
civil  cases  the  better  it  will  be  in  the  interests  of  a  sound 
jurisprudence.  I  think  that  in  this  case  no  substantial 
miscarriage  has  occurred,  that  the  verdict  was  a  correct 
one,  and  that  a  new  trial  should  be  refused. 

Meagher,  J.,  concurred  in  the  result. 

Neiv  trial  refused  with  costs. 


35— X.  s.  R.  37. 
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Mader  V.  Halifax  Electric  Tramway  Co.,  Ltd. 

Before    Meagher,    Fraser  and   Russell,   JJ. 

Nuisance  ^Street  Railway   Company — Reimnfal  of  show   aud  ice  from 

ttack  to  adjacent  portions  of  street — Powers  of  city   engineer 

to  direct. 

Defendant  company,  operating^  a  tramway  line  in  H  ,  was  empowered 
by  its  act  of  incorporation  and  the  rules  made  thereunder  to  remove 
snow  and  ice  fnom  its  tracks,  to  enable  it  to  operate  its  cars, 
'*  provided"  that,  in  case  of  such  removal,  it  should  be  the  duty  of 
the  ^rompany  to  level  the  snow  and  tee  so  removed  to  a  uniform 
depth,  to  be  determined  by  the  city  eng^ineer,  and  to  such  distance 
on  either  side  of  the  track  as  the  engineer  should  direct,  or  to 
remove  from  the  street  all  snow  and  ice  disturbed,  ploughed  or 
thrown  out.  &c.  within  48  hours  of  the  fall  or  disturbance,  &c.,  if 
the  city  engineer  should  so  direct. 

In  exercise  of  the  power  conferred  upon  it  the  defendant  coivipany 
swept  snow  from  its  track  and  piled  it  up  on  either  side  of  the  road 
in  such  a  way  as  to  form  a  ridge  or  bank  which  caused  a  sleigh 
driven  by  plaintifT  to  slew,  throwing  him  out  and  severely  injuring 
him. 

Held,  that  the  removal  by  the  company,  under  the  powers  conferred 
upon  it,  of  snow  and  ice,  and  placing  it  upon  other  portions  of  the 
street,  was  not  to  be  treated  as  a  nuisance  for  which  the  company 
would  be  responsible  in  damages. 

Semhle^  that,  irrespective  of  any  directions  given  by  the  engineer,  it  was 
the  duty  of  the  company,  in  removing  snow  and  ice  from  its  track 
and  throwing  it  upon  adjacent  parts  of  the  street,  to  do  so  in  a 
reasonably  careful  manner,  and  with  a  just  regard  to  the  rights  and 
interests  of  the  public,  and  tb^t  if  the  question  had  been  left  to  the 
jury  in  this  way  a  verdict  for  the  plaintiff  based  upon  sufficient 
evidence  could  not  have  beeq  disturbed. 

Alsoy  that  the  company  would  be  responsible  for  the  consequences  of 
failure  on  their  part  to  carry  out  the  directions  and  determination  of 
the  city  engineer,  but,  in  the  absence  of  such  directions  and  deter- 
mination,  they  were  only  bound  to  act  in  a  reasonably  careful 
manner,  and  the  adequacy  of  their  performance  of  the  duty  cast 
upon  them  was  to  be  determined  by  the  circumstances  of  the  case. 

This  was  an  action  brought  by  plaintiff,  a  physician 
residing  and  practising  in  the  city  of  Hftlifax,  against  the 
defendant  company  claiming  damages  for  injuries  sustained 
by  plaintiff  in  beint^  thrown  from  his  sleigh  owing  to  the 
act  of  the  defendant  in  removing  snow  and  ice  froni 
their  track  on  Cunard  St.,  in  the  city  of  Halifax,  and 
depositing  the  same  on  portions  of  the  street  adjacent  to 
said  track,  in  such  a  way  as  to  cause  a  deep  excavation 
on  the  street,  and  a  high  bank  of  snow  and   ice  on  the 
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street  adjoining  such  excavation,  thereby  obstructing  the 
street  and  rendering  it  unsafe  and  dangerous  to  persons 
lawfully  using  the  same. 

Among  the  rules  established  to  govern  the  operation  of 
the  defendant's  road  was  the  following  : 

"The  company  may  remove  snow  and  ice  from  its 
tracks,  or  any  portion  of  them,  to  enable  it  to  operate  its 
cars,  provided,  however,  that,  in  case  said  snow  and  ice  shall 
be  removed  from  its  track,  it  shall  be  its  duty  to  level  it 
to  a  uniform  depth,  to  be  determined  by  the  city  engineer, 
and  to  such  a  distance  each  side  of  the  track  as  the  said 
engineer  shall  direct,  or  to  remove  from  the  street  all  snow 
and  ice  disturbed,  ploughed,  or  thrown  out  by  the  plough, 
leveller  or  tools  of  the  company  within  48  hours  of  the 
fall  or  disturbance  of  said  snow  or  ice  if  the  city  engineer 
shall  direct." 

Plaintiff,  alleged  non  compliance  with  this  rule. 

Defendant  pleaded,  amoijg  other  things,  that  it  was  not 
any  part  of  the  defendant's  duty  to  obtain  the  determina- 
tion of  the  engineer  as  to  the  levelling  or  removal  of 
finow,  and  that  the  injury  complained  of  was  the  result 
of  inevitable  accident,  due  to  the  usual  and  ordinary  con- 
dition of  any  street  or  roadway  by  reason  of  snow  falling 
thereon,  and  was  an  ordinary  accident  of  winter  travel, 
and  not  due  to  any  of  the  matters  or  things  set  out  in  the 
statement  of  claim. 

The  cause  was  tried  at  Halifax  before  Graham,  E.  J., 
with  a  jury. 

The  following  were  the  questions  submitted  to  the 
jury  with  their  answers  thereto  : 

1.  Was  the  accident  caused  by  snow  removed  by 
defendant  company  from  its  track  and  left  on  the  street 
without  being  levelled  in  accordance  with  a  determination 
of  the  city  engineer?     Yes. 

2.  Had  the  snow  thrown  from  the  defendant's  track 
at  the  crossing  in  question  been  removed  and  levelled  by 
the  defendant  company  to  the  satisfaction  of  the  city 
engineer  at  the  time  of  the  accident  ?     No. 
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3.  Did  the  defendant  company  exercise  reasonable 
care  in  regard  to  the  condition  in  which  it  left  the  street 
at  the  crossing  in  question  when  disturbing  snow  to  clear 
its  track  ?     No. 

4.  Other  than  the  amount  of  a  compensation  for  the 
services  of  the  medical  practitioners  at  what  sum  do  you 
estimate  the  damages  ?     $7122.40. 

5.  What  sum  do  you  allow  as  a  reasonable  com- 
pensation for  the  services  of  the  medical  practitioners  ? 
$260.00. 

There  was  a  motion  to  enter  judgment  for  defendant 
irrespective  of  the  findings,  on  which  the  learned  judge 
gave  judgment  as  follows  : 

Mr.  Ross,  for  the  defendant,  moved  for  judgment 
irrespective  of  the  findings  of  the  jury.  Probably  the 
third  finding  of  the  jury  would  prevent  that  course  from 
being  taken  in  any  event. 

But  I  do  not  agree  with  his  main  contention,  which, 
of  course,  was  very  ably  presented.  I  think  that,  at 
common  law,  a  Tram  Company  would  commit  a  nuisance 
in  creating  a  trench  in  the  street  by  excavating  along  its 
track  and  placing  the  disturbed  snow  in  mounds  along 
that  excavation,  if,  in  fact,  this  amounted  to  a  nuisance. 
And  also  that  the  Legislature,  in  giving  a  Tram  Company 
general  authority  to  operate  a  road  along  a  highway,  does 
not  implicitly  give  it  the  right  so  to  disturb  the  natural 
fall  of  the  snow.  I  think  that  Ogston  v.  The  Aberdeen 
District  Tramways  Covipany,  (1897),  A.  C.  Ill,  proves 
both  of  these  positions. 

I  also  submit  that  there  is  nothing  in  the  case  of  City 
of  Montreal  v.  Montreal  Street  BaUway,  (190^-5),  A.  C. 
484,  at  variance  with  them. 

The  contract  be^jbween  the  two  parties  which  came 
up  for  construction  in  that  case  is  different  from 
rule  9  of  the  company's  charter  which  has  to  be 
construed  in  this  case.  What  was  tW  be  done  with  the 
disturbed  snow  in  that  case  was  left  to  implication  as  far 
as  the  contract  was  concerned.  The  company  was  simply 
required  to  keep  its  track  free  from  ice  and  snow,  then 
the  city  was  to  remove  altogether  all  snow  from  curb  to 
curb,  (this  would  have  to  be  done  as  an  obligation  to  the 
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public),  and,  as  was  held,  this  included  the  disturbed  snow 
as  well  as  the  natural  fall  of  snow,  and  the  expense  was 
to  be  borne  in  equal  shares. 

The  Courts  drew  the  inference  that,  inasmuch  as  every 
one  was  getting  rid  of  snow  from  sidewalks  and  roofs  by 
placing  it  in  the  highway,  there  was  no  implication  that 
the  company  was  required  to  remove  the  disturbed  snow. 
Then  why  was  the  company  to  bear  half  of  the  expense, 
if  the  city  was  not  to  remove  the  disturbed  snow  ?  Lord 
Macnaghten  says : 

"  Be  this  as  it  may,  if  the  true  construction  of  the 
contract  be  (as  their  Lordships  think  it  is)  that  the 
company  is  permitted  by  the  street  authority  to  clear  this 
snow  from  its  track  by  sweeping  it  into  the  street,  there 
can  be  no  room  for  the  contention  that  that  operation  is 
to  be  treated  as  a  nuisance." 

In  the  ninth  rule  in  this  case  everything  is  expressed 
in  respect  to  the  levelling  oflF  of  the  disturbed  snow  or  its 
removal  altogether.  Permission  is  given  to  violate  the 
common  law  by  excavating  the  snow  from  the  company's 
track  and  placing  it  on  the  highway,  but  subject  to  a 
condition  as  to  levelling  or  removal. 

The  jury  have  negatived  a  compliance  by  the  company 
with  that  condition. 

The  burden  is  on  the  company,  I  think,  to  show  a 
compliance  both  as  to  the  requirements  of  the  engineer 
and  the  performance  of  the  requirements. 

In  the  Dublin  Tramways  Company  v.  Fitzgerald, 
(1908),  A.  C.  99,  the  respondent  apparently  proved  the 
fact  that  a  requirement  was  made  and  that  it  was  not 
fulfilled  by  tlue  company.  But  in  this  case,  I  think  it 
was  incumbent  on  the  defendant  to  show  a  requirement 
and  fulfillment  by  the  company  when  it  undertook  to 
discharge  a  condition  on  which  alone  it  had  the  permission 
of  the  Legislature  to  infringe  a  principle  of  the  common  law. 

In  my  opinion,  judgment  for  the  plaintiff'  must  be 
entered  upon  the  findings  with  costs. 

The  judgment  will  be  ^or  the  amount  of  damages 
assessed  by  the  jury,  namely,  $7,372;40. 

The  authorities  show  that  the  sum  of  $250.00  allowed 
as  compensation  for  the  medical  practitioners  who  attended 
the  plaintiff  should  be  included,  notwithstanding,  the 
arrangement  among  the  Halifax  practitioners  for  attend- 
ing each  other  free  of  charge. 

Defendant  appealed. 
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1905,  Jan.  24th.  W.  B,  Ross,  K.  C.  and  ff,  MeUish, 
K.  C,  in  support  of  appeal.  Acts  of  1891,  c  58,  s.  440, 
the  City  Charter,  was  in  force  when  rule  9  of  the  Company's 
Charter  went  into  operation.  S.  440  was  repealed  by 
Acts  of  1896,  c.  27,  a  26.  We  are  not  required  to  act, 
until  directed  by  the  city  engineer.  Apart  from  the 
statute  we  had  no  obligation  in  respect  to  snow  removed 
from  our  track.  We  are  obliged  to  run  our  cars,  in  order 
to  do  which  it  would  be  necessary  to  throw  the  snow 
aside.  City  of  Montreal  v.  Montreal  Street  Ry,  (190«3) 
A.  C.  482.  There  is  no  evidence  to  support  the  finding 
that  the  snow  removed  by  defendant  was  the  cause  of 
the  accident.  The  jury  was  misdirected  as  to  what  con- 
stituted a  determination  of  the  city  engineer.  There  need 
be  no  formal  or  express  determination.  It  is  only  necessary 
that  the  snow  should  be  levelled  in  a  manner  satisfactory 
to  the  engineer.  The  damages  are  excessive.  Under  the 
rvXe  of  the  medical  profession  plaintiff  was  not  obliged 
to  pay  any  fees  for  medical  attendance.  Mayne  on 
Damages,  p.  113;  Suthei^lctnd  on  Damages,  p.  3639. 
Notwithstanding  the  findings  there  should  be  judgment 
for  the  defendant.  Under  rule  9  the  company  is  placed 
entirely  in  the  hands  of  the  city  engineer  with  regard  to 
the  snow  thrown  off  the  tracks,  and  has  no  right  either  to 
take  it  away  or  level  it,  except  as  directed  by  the  city 
engineer.  Until  there  is  a  direction  by  the  city  engineer 
to  level  or  remove  the  snow.,  and  disobedience  upon  the 
part  of  the  company,  there  is  no  liability  on  the  part  of 
the  company.  Dublin  Tramways  Co,  v.  Fitzgerald  (1903) 
A.  C,  pp.  99  &  105. 

W,  B.  A.  Ritchie,  K.  C,  contra.  A  duty  is  cast  on 
defendant  by  the  statute  to  level  and  remove  the  snow 
which  they  remove  from  their  tracka  If  there  is  no 
direction  by  the  engineer  to  level  the  snow  then,  upon  the 
true  construction  of  r.  9,  the  company  must  remove  the 
snow  thrown  out  by  the  sweeper.     There  was  no  deter- 


Digitized  by 


Google 


MADEB   V.    HALIFAX    ELECTRIC    TRAMWAY    CO.,    LTD.     551 

niination  of  the  city  enprineer  as  to  levelling  aud  the  com- 
pany did  not  remove  the  snow.  There  is  direct  evidence 
that  the  ridge  was  formed  from  snow  thrown  up  by  the 
sweeper.  Toronto  Railway  Co.  v.  Toronto,  24  S.  C.  R. 
589.  Under  the  facts  in  this  case  the  defendant  was 
guilty  of  common  law  negligence.  Joycerv.  Halifax  Street 
Ry,  Co,,  22  S.  C.  R.  208  ;  Mitcltdl  v.  City  of  Toronto, 
(1901)  2  O.  R  58  ;  Ogsien  v.  Aberdeen,  (1897)  A.  C.  Ill  ; 
Dillon  on  Municipal  Corporations,  s.  721  ;  McKenna  v. 
Metropolitan^  104  Mass.  73;  112  Mass.  55;  Bilby  v. 
London  &c.  Co.,  18  C.  B.  N.  S.  584 ;  Taf  v.   Normm  2 

C.  B.  N.  S.  740.  As  to  dimiges:  Sedgwick  on  Damages, 
ss.  67  &  860;  SiUlterland  on  Damages,  as.  158  &  1250  ; 
PkiUipa  V.  Great    Western,  4  Q.  B.  D.  406  ;  S.  C,  5  Q.  B. 

D.  78.  Acts  of  1896,  c.  87,  c.  8.  There  is  no  finding  nor 
is  there  any  evidence  of  contributory  negligence. 

H.  Mellish,  K.  C,  in  reply. 

1904.  March  18th.  Russell,  J.— The  Halifax  Electric 
Tramway  Company  was  incorporated  in  1895  by  a  statute 
which  provided  that  in  the  construction  of  its  work  or 
repairs  thereof,  and  in  the  operation  of  the  road  the  com- 
pany should  make  disposition  of  the  earth,  snow  or  other 
material  removed  from  the  streets  of  the  city  as  should  be 
directed  by  the  city  engineer.  In  case  the  company  fails 
to  perform  its  duties  in  respect  to  the  maintenance  of  its 
roa.dbed  or  the  removal  of  snow,  the  city  is  empowered  to 
perform  the  duty  so  neglected  and  charge  it  up  against  the 
company,  and  the  question  of  the  default  of  the  company 
is  to  be  decided  by  the  city  engineer  whose  decision  in  the 
matter  is  final  (1895,  Cap.  107.  sees.  81,  32).  By  a  rule 
made  part  of  the  statute  (Schedule  A.  rule  9),  the  company 
may  remove  snow  and  ice  from  its  tracks  or  any  portion 
of  them  to  enable  it  to  operate  its  cars ;  provided,  however, 
that  in  case  said  snow  and  ice  should  be  removed  from 
its  track  it  shall  be  its  duty  to  level  it  to  a  uniform  depth 
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to  be  determined  by  the  city  engineer  and  to  such  a 
distance  each  side  of  the  track  as  the  said  engineer  shall 
direct,  or  to  remove  from  the  street  all  snow  and  ice 
disturbed  ploughed  or  thrown  out  by  the  plough,  leveller 
or  tools  of  the  company  within  forty -eight  hours,  if  the  city 
engineer  shall  so  direct.  The  sum  of  five  hundred  dollars 
is  to  be  deposited  each  year  on  the  first  of  November  with 
the  city  treasurer  to  be  used  to  carry  out  the  provisions 
of  this  clause  in  case  the  company  fails  to  do  so. 

One  view  of  these  enactments  for  which  there  is  some- 
thing to  be  said,  is  that  the  moment  any  snow  is  removed 
from  the  track  by  the  snow  plough  and  thrown  out,  as  it 
must  necessarily  be,  upon  the  roadway  alongside  of  the 
track,  it  constitutes  a  nuisance  unless  and  until  it  is 
levelled  and  removed  in  accordance  with  an  express 
determination  and  direction  of  the  city  engineer  as  to  its 
removal  or  as  to  its  being  levelled  to  a  specified  uniform 
depth  and  a  specified  distance  from  the  track,  and  that, 
until  such  levelling  or  removal,  pursuant  to  such  deter- 
mination and  direction,  the  company  is  liable  for  any 
accident  caused  by  the  snow  thrown  out  by  the  plough  or 
sweeper.  The  learned  trial  judge  has  not  in  terms 
formulated  these  propasitions  nor  does  he  go  the  whole 
length  of  them  in  his  charge  to  the  jury.  But,  taking  his 
charge  to  the  jury  in  connection  with  his  reasons  for 
refusing  the  motion  for  judgment,  I  think  it  is  clear  that 
he  proceeded  on  this  interpretation  of  the  statute. 

It  seems  to  me  that  this  view  of  the  matter,  if  correct, 
must  be  attended  with  some  very  serious  consequences 
and  consequences  that  could  not  have  been  contemplated 
when  the  legislation  was  passed.  In  a  climate  such  as 
ours,  as  we  have  had  abundant  evidence  during  the  present 
season,  the  snow  storms  reck  little  of  the  convenience  of 
the  public  in  general  or  the  dividends  of  the  railway  com- 
panies in  particular  They  do  not  wait  until  the  engineer 
is  in  his  office  to  be  consulted  as  to  the  manner  in  which 
they  shall  be  dealt  with.     The  snow  must  frequently  be 
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removed  while  it  is  falling  and  when  it  is  impossible  for 
the  engineer  or  anybody  else  to  say  to  what  depth  it  must 
be  levelled.  It  is  no  uncommon  thing  for  the  electric 
sweeper  to  be  i raking  its  rounds  all  through  the  long 
watches  of  the  night,  piling  the  snow  upon  the  adjacent 
roadway  and  levelling  it  to  the  best  judgment  of  the 
officials  o|  the  road,  in  order  to  keep  the  railway  open  for 
traffic  during  the  following  day.  It  must  frequently 
happen  that  after  such  a  night,  long  hours  before  the  city 
engineer  can  be  at  his  office  for  consultation,  the  doctor 
and  the  milkman,  if  no  others,  must  make  their  rounds, 
and  run  the  risk  of  being  pitched  out  of  their  vehicles 
either  in  crossing  the  track  or  in  slewing  into  it,  w^hile 
traversing  the  streets  along  which  it  runs.  This  is  not, 
according  to  the  doctrine  now  under  consideration,  an 
inevitable  accident,  such  as  must  happen  under  the  best 
possible  managemeut  of  the  road  and  for  which,  therefore, 
nobody  can  be  held  especially  responsible,  but  it  is  an 
injury  for  which  the  company,  no  matter  how  carefully 
and  diligently  it  ha«  conducted  its  operations,  may  be  held 
liable  in  damages.  "  Permission  was  given  to  violate  the 
common  law  by  excavating  the  snow  from  the  company's 
track  and  placing  it  on  the  highway,"  but  only  "  subject 
to  a  compliance  with  the  condition "  which,  in  the  case 
supposed,  it  has  not  complied  with,  and  which  it  could  not 
possibly  comply  with.  Should  it  happen  tliat  the  city 
engineer  was  sick  and  unable  to  attend  to  his  duties,  or 
that  he  had  vacated  the  office  and  no  succsssor  had  been 
immedi;'itely  appointed,  or  even  should  he  be  absent  from 
the  city  without  having  delegated  his  duties,  assuming 
that  such  duties  can .  under  the  law  be  delegated,  the 
performance  of  these  conditions  may  be  altogether  impos- 
sible for  several  days  or  weeks,  but  the  same  consequences 
must  follow.  The  company  must  either  create  a  nuisance 
for  which  it  is  responsible  to  individual  sufferers  in 
damages,  not  to  speak  of  itp  liability  to  the  public,  or  it 
must  perform  a  miracle  by  carting  all  the  snow  from  its 
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track  and  perhaps  from  the  adjacent  roadway  as  well  and 
dumping  it  into  the  harbor,  or  else  it  must  tie  up  the  cars 
which  it  is  obliged  under  its  charter  to  keep  continuously 
running.  It  seems  to  me  that  these  are  very  serious  con- 
sequences to  hang  upon  so  slender  a  thread  as  the  unhappy 
use  of  the  word  "  provided  "  in  the  rule  referred  to,  relat- 
ing to  the  removal  of  the  snow,  which  word  is  emphasized 
by  the  plaintiff  as  creating  a  condition  upon  non-perfor- 
mance of  which  the  act  of  the  company  in  removing  th^ 
snow  becomes  unlawful  and  a  nuisance.  I  am  convinced 
that  there  must  be  some  more  reasonable  view  of  the 
statute  than  this  interpretation  under  which  the  company 
is  held  responsible,  if  and  because  the  city  engineer  has 
failed  in  the  performance  of  his  duty  to  the  citizens. 

As  I  read  rule  number  9,  the  company  is  given  the 
absolute  right  to  remove  snow  from  its  tracks.  It  is 
perfectly  inconceivable  that  the  Legislature  meant  by  this 
merely  to  confer  the  power  to  cart  the  snow  from  the 
track  and  throw  it  into  the  sea.  It  would  require  days 
and  weeks  in  a  season  su3h  as  the  present  to  clear  the 
tracks,  if  this  method  hid  to  be  resorted  to,  and  communi- 
cation between  the  centre  of  the  city  and  the  suburbs 
would  be  practically  suspended  while  the  operation  of 
clearing  the  tracks  by  such  an  antiquated  and  impossible 
process  was  going  on.  The  very  terms  of  the  statute 
itself  import  that  the  snow  so  removed  may  be  thrown 
upon  the  adjacent  portions  of  the  roadway.  Of  course, 
this  must  cause  inconvenience  to  all  others  who  have 
occasion  to  use  the  street  and  in  order  to  minify  this 
inconvenience  and  safeguard  the  interests  of  the  rest  of 
the  community,  the  rights  of  the  citizens  generally,  includ- 
ing those  w'lo  are  dependent  upon  the  street  railway  for 
their  transportation  to  and  from  the  centre  of  the  city, 
have  been  placed  under  the  protection  of  the  city  engineer. 
With  a  view  to  the  *'  adequate  protection  "  of  those  riglits, 
the  engineer  is  clothed  in  this  respect  with  dictatorial 
powers.     If   his   determinations   and    directions   are   not 
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carried  into  effect  the  company  is,  of  course,  liable  for  any 
-consequences  resulting  from  its  neglect  or  failure  to  obey 
his  directions.  Pending  such  determination,  and  in  the 
absence  of  such  directions,  it  must  nevertheless  be  the  duty 
of  the  company  to  deal  with  the  matter  in  a  reasonably 
careful  manner,  and  with  a  just  regard  to  the  rights  and 
interests  of  the  rest  of  the  public.  The  question  whether 
they  have  acted  up  to  this  duty  or  otherwise  may  leave 
them  at  the  mercy  of  a  petit  jury,  and  if  the  question  had 
been  left  to  the  jury  in  this  way  and  with  this  view  of 
the  company's  duties,  a  verdict  for  the  plaintiff  based  on 
adequate  evidence  could  not  have  been  disturbed.  But  I 
do  not  understand  that  the  question  was  put  in  this  way. 
So  far  as  I  am  able  to  grasp  the  views  of  the  learned 
judge  he  assumed,  and  left  the  jury  to  assume,  if  he  did 
not  explicitly  state  to  them,  that  no  matter  how  carefully 
and  reasonably  in  all  other  respects  the  company  had 
conducted  its  operations,  it  might  be  held  liable  for  the 
accident  in  this  case  because  of  its  failure  to  procure  and 
act  upon  a  determination  and  direction  of  the  city  engineer 
as  to  the  depth  to  which  the  snow  must  be  levelled  and 
the  distance  from  the  track  over  which  it  must  be  spread. 
With  these  propasitions  either  propounded  or  tacitly  but 
very  evidently  assumed,  he  left  three  questions  to  the  jury, 
the  first  of  w^hich,  presented  at  the  instance  of  the  plain- 
tiff's counsel,  was  as  follows  : 

"  Was  the  accident  caused  by  snow  removed  by  defen- 
dant company  from  its  track  and  left  on  the  stixet  without 
being  levelled  in  accordance  with  the  determination  of  the 
city  engineer  ?" 

To  this  the  jury  answered,  "  Yes,"  and  it  would 
naturally  be  infen*ed  that  they  were  either  afiinning  or 
assuming  that  a  determination  had  been  made  by  the  city 
engineer  which  the  company  had  failed  to  carry  out. 
We  know  from  the  terms  of  the  charge  that  this  affirmation 
or  assumption,  which  would  be  wholly  unsupported  by  the 


Digitized  by 


Google 


556  THE    NOVA    SCOTIA     REPORTS,    190N 

evidence,  was  not  what  the  jury  intended  to  convey.  The 
matter  was  put  to  them  as  if  the  company  was  liable  to 
the  plaintiff,  if  and  because  the  city  engineer  had  made  no 
determination  and  given  no  direction  in  regard  to  the 
disposal  of  the  snow  thrown  out  from  the  track.  What 
it  wa  precisely  that  the  jury  meant  to  say  in  their 
affirmative  answer  to  the  question  it  is  not  so  very  easy 
to  determine.  If  their  answer  to  this  question  stood  alone 
it  could  not  be  said  with  any  certainty  that  they  meant 
to  affirm  anything  whatever  that  would  make  the  company 
liable  under  a  correct  interpretation  of  the  statute.  Con- 
sistently with  their  answer  to  this  question,  the  jury 
might  have  said  :  "  Yes,  the  accident  was  caused  by  snow 
removed  from  the  track  by  the  company  and  left  on  the 
street  in  a  reasonably  careful  manner,  perfectly  levelled  to 
a  uniform  depth  throughout  the  whole  width  of  the 
remaining  roadway  on  both  sides  of  the  track,  with  the 
edges  bevelled  oft*  so  as  to  ba  perfectly  safe  for  teams 
crossing  the  track  with  reasonable  care,  but  the  same  was 
not  levelled  in  accordance  with  the  determination  of  the 
city  engineer  because  no  such  determination  was,  in  the 
manner  defined  by  the  learned  judge's  charge,  communi- 
cated to  the  company  or  any  officer  or  workman  of  the 
company  either  by  word  or  by  action  or  by  his  conduct" 
With  this  construction,  which  does  no  violence  what- 
ever to  the  finding  of  the  jury  in  answer  to  the  first 
question,  (though,  of  course,  I  am  ;iot  suggesting  that  any- 
thing like  this  was  really  in  their  minds,)  there  is  no 
determination  by  the  jury  against  the  defendant  company, 
if  my  interpretation  of  the  statute  is  correct,  and  if  this 
finding  stood  alone  I  should  not  hesitate  to  say  that  the 
plaintiffs  action  would  have  to  be  dismissed.  Of  course* 
it  does  not  stand  alone.  There  is  another  finding  with 
which  a  judgment  for  the  defendant  would  be  inconsistent, 
and  which  is  amply  sufficient  to  support  a  verdict  for  the 
plaintiff,  if  it  is  justified  by  the  evidence  and  not  tainted 
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by  the  misdirection.     I  refer  to  the  third  question,  which 
is  as  follows  : 

"  Did  the  defendant  company  exercise  reasonable  care 
in  regard  to  the  condition  in  which  it  left  the  streets  at 
the  crossing  in  question,  when  disturbing  snow  to  clear 
its  track  ?" 

I  cannot  iind  in  the  charge  anything,  beyond  very 
general  instructions,  as  to  the  principles  on  which  the  jury 
were,  to  determine  the  kind  of  care  demanded  of  the  com- 
pany in  dealing  with  the  snow  removed  from  the  track, 
other  than  the  principles  assumed  by  the  judge  when  pro- 
pounding the  first  question.  In  answering  this  question 
the  jury  would  necessarily  have  that  criterion  in  their 
minds,  and,  putting  the  argument  against  the  verdict  in  its 
lowest  terms,  it  is  impossible  to  say  that  they  would  not 
be  influenced  by  that  criterion  in  framing  their  answer  to 
this  question.  Furthermore,  the  reasonable  care,  the  pre- 
sence or  absence  of  which  the  judge  was  asking  the  jury 
to  determine,  was  not  something  which  would  excuse  the 
company  in  the  absence  of  the  determination  or  direction 
by  the  city  engineer,  but  a  duty  to  which  it  must  be  held 
over  and  above  any  and  all  compliances  with  the  require- 
ments of  the  engineer.  I  do  not  mean  to  deny  that  there 
may  be  such  a  daty,  or  to  say  that  the  question  whether 
the  company  had  lived  up  to  that  duty  could  not  properly 
be  presented  to  the  jury,  but  I  think  it  should  have  been 
presented  with  suitable  instructions  and  in  such  a  manner 
as  to  ensure  its  being  answered  by  the  jury  with  refer- 
ence to  the  actual  obligations  of  the  company,  and  not  by 
reference  to  the  burdens  thrown  upon  the  company  by 
what  seems  to  me  to  be  an  incorrect  interpretation  of  the 
statute.  Moreover,  it  is  possible  that  the  jury  might  take 
an  entirely  different  view  of  the  question  of  damages,  even 
under  a  correct  finding  as  to  the  liability  of  the  company 
for  negligence  in  connection  with  the. matter  referred  to 
in  this  question,  if  they  had  found  that  this  was  the  only 
negligence  of  which  the  company  had   been  guilty,  from 
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that  which  they 'did  take  under  the  actual  findings  in  this 
case.  Granting  that  it  would  not  be  logical  to  measure 
the  damages  to  ba  awarded  to  the  plaintiff  according  to 
the  greater  or  less  degree  of  default  on  the  part  of  the 
defendant,  if  there  was  any  default  at  all  to  which  the 
accident  was  clearly  attributable,  the  answer  is  that  juries 
are  not  always  logical  in  their  findings  and  it  might  seem 
very  plausible  to  them  to  say  that  greater  damages  should 
be  given  to  the  plaintiflf,  if  there  was  such  a  total  fi^ilure 
on  the  part  of  the  company  to  perform  any  of  the  duties 
devolving  upon  it  in  relation  to  the  removal  of  the  snow 
as  they  were  practically  instructed  to  find,  than  if  they 
had  held  the  company  liable  merely  for  failure  to  properly 
bevel  off  the  edge  of  the  snow  ridge  immediately  adjacent 
to  the  rail,  which  is  the  kind  of  negligence  to  which  this 
question  seenis  to  be  directed. 

The  second  question  answered  by  the  jury  was  sub- 
mitted at  the  instance  of  the  defendant's  counsel : 

"  Had  the  snow  thrown  from  defendant  company's 
track  at  the  crossing  in  question  been  removed  and 
levelled  by  the  defendant  company  to  the  satisfaction  of 
the  city  engineer  at  the  time  of  the  accident  ? " 

The  learned  judge  explained  in  respect  of  the  term 
"  satisfaction  "  that  he  took  it  to  mean  a  satisfaction  in  the 
mind  of  the  engineer,  and  not  necessarily  communicated  or 
expressed  to  anyone.  The  only  person  who  could  possibly 
know  what  was  in  the  mind  of  the  engineer  was  the 
engineer  himself,  and  he  stated  most  distinctly  that,  so  far 
as  the  levelling  was  concerned,  it  was  satisfaxjtory  to  him 
both  as  to  depth  and  distance  from  the  track,  and  that  he 
had  so  determined  before  tlie  accident  occurred.  So  far 
as  the  removal  of  the  snow  was  concerned,  his  opinion  was 
that  the  company  had  done  more  than  he  could  have 
required  of  them.  In  view  of  these  statements  of  the  city 
engineer,  and  in  the  light  of  the  learned  judge's  explana- 
tion of  the  meaning  of  the  question,  the  answer  of  the  jury 
was  manifestly  perverse.     There   was  no  evidence  what- 
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ever  on  which  it  could  be  justified,  and  the  uncontradicted 
evidence  of  the  only  possible  witness  was  against  it. 

If  I  am  correct  in  the  conclusion  that  the  case  has 
been  tried  on  a  wrong  theory  of  the  defendant  company's 
liabilities  and  duties,  it  follows  that  the  verdict  must  be 
set  aside  with  costs  and  a  new  trial  ordered.  I  have  not 
referred  to  the  many  cases  cited  at  the  argument  because 
the  statute  we  have  to  interpret  differs  more  or  less  from 
those  that  have  been  interpreted  in  the  cases  referred  to, 
and  the  conditions  here  are  different  from  those  under 
which  some  of  the  cases  cited  were  decided.  The  Montreal 
case,  (1903)  A.  C.  482,  seems  the  most  helpful  of  those  that 
were  referred  to.  In  that  case  there  was  a  contract 
between  the  city  and  the  company,  tlie  terms  of  which  are 
all  that  distinguish  it  from  the  present  case,  but  the  doc- 
trine of  that  case  seems  to  me  to  be  entirely  out  of  line 
with  the  interpretation  that  the  learned  judge  has  put 
upon  the  legislation  in  this  case.  The  conditions  in  Mon- 
treal are  the  same  as  in  Halifax,  and  the  strong  point  of 
that  case  is  the  common  sense  observation  of  Lord  Mac- 
naghten  as  to  the  necessity  of  determining  the  duties 
and  liabilities  of  parties  by  reference  to  the  circumstances 
in  which  they  are  placed.     In  that  cas3  it  was  said  : 

"  Seeing  that  the  inhabitants  are  permitted  to  tumble 
snow  from  the  roofs  of  their  houses  into  the  street,  and  to 
throw  into  the  street  snow  from  tlie  sidewalks,  it  would  be 
almost  absurd  to  contend  that  the  company,  clearing  its 
track  for  the  benefit  of  the  city  as  well  as  for  its  own 
"benefit,  is  not  at  liberty  to  sweep  the  snow  into  the  street. 
There  are  no  words  expressly  or  impliedly  forbidding  it  to 
do  so." 

So  far  the  case  is  on  all  fours  with  the  present, 
but  Lord  ttacnaghten  proceeds  to  refer  to  the  fact  that 
in  that  case  the  city  was  under  an  obligation,  not  to  the 
railway  company  but  to  the  public,  to  remove  the  snow 
from  the  street  from  curb  to  curb,  including  the  snow 
thrown  out  from  its  track  by  the  company,  and  the  com- 
pany had  to  pay  half  the  costs  of  the  operation.     Under 
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our  statute  a  ditferent  method  has  be^n  adopted.  The 
company  must  level  the  snow  to  the  depth  ordered  by  tbe 
city  engineer  or  c^rry  away  all  the  snow  removed  from 
from  its  track  if  the  engineer  shall  so  determine.  I  can- 
not see  that  this  difference  is  essential  in  dealing  with  the 
question  whether  the  company  throwing  the  snow  upon 
the  roadway  has  or  has  not  created^  a  nuisance.  In  refer- 
ence to  that  question  the  observations  of  Lord  Macnaghten 
seem  to  me  to  be  entirely  in  point : 

"  In  connection  with  this  part  of  the  case  an  argument 
was  advanced  at  the  bar,  which  does  not  appear  to  have 
been  advanced  in  the  Courts  of  Quebec.  It  was  an  argu- 
ment founded  upon  the  case  of  Ogston  v.  Aberdeen  District 
Tramways  Co,  In  that  case  it  was  held  that  a  tramway 
company  was  committing  a  nuisance  not  merely  by  flooding 
the  streets  with  briny  slush  injurious  to  the  feet  of  horses, 
but  also  by  piling  snow  from  its  track  in  ridges  or  lumps 
upon  tlie  surface  of  the  streets.  The  argument  as  put 
forward  at  their  Lordships'  bar,  seemed  to  be  an  argument 
drawn  not  so  much  from  the  principles  laid  down  in  the 
House  of  Lords  as  from  the  facts  of  a  particular  case  where 
the  surrounding  circumstances  were  different.  It  by  no 
means  follows,  as  indeed  a  careful  perusal  of  the  Scottish 
case  will  show,  that  what  is  a  nuisance  in  Aberdeen  would 
be  a  nuisance  in  Montreal.  In  Aberdeen  winter  snow  is 
not  permanent.  In  Montreal  it  is  and  the  inhabitants  are 
invited,  or  at  any  rate  permitted,  to  throw  the  snow  which 
is  an  inconvenience  to  them  into  the  middle  of  the  streets. 
Be  this  as  it  may,  if  the  true  construction  of  the  contract 
be,  as  their  Lordships  think  it  is,  that  the  company  is 
permitted  by  the  street  authority  to  clear  the  snow  from 
its  track  by  sweeping  it  into  the  street,  there  can  be  no 
room  for  the  contention  that  that  operation  is  to  be  treated 
as  a  nuisance." 

In  the  present  case,  likewise,  if  I  am  right  in  assuming 
that  rule  9  permits  the  company  here,  as  the  contract 
permitted  the  company  in  that  case,  to  clear  the  snow  from 
the  track  by  sweeping  it  into  the  street,  "  the're  can  be  no 
room  for  the  contention  that  that  operation  is  to  be  treated 
as  a  nuisance." 
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I  have  not  referred  to  the  provisions  of  the  Statute 
relating  to  the  duty  of  the  company  to  keep  the  street  in 
repair  between  and  adjacent  to  the  tracks,  because  I  am  in 
accord,  as  I  understand,  with  counsel  for  both  plaintiff  and 
defendant  on  this  point,  neither  of  whom  seems  to  have 
considered  that  these  provisions  have  any  application  to 
the  matter  in  hand.  Neither  do  I  cite  in  support  of  the 
views  here  presented  the  judgment  of  Anglin,  J.  in  Van- 
Cleaf  vs.  Hamilton  Street  Railway  Co,,  5  Ont.  W.  R.  280, 
because,  while  it  fully  supports  the  opinions  I  have  ex- 
pressed, it  possesses  no  higher  authority  than  the  judg- 
ment of  my  brother  Graham,  from  which  I  am  constrained, 
with  very  natural  misgivings,  to  differ.  . 

Fraser,  J.  concurred. 

Meaqher,  J.  (Oral) — I  did  not  have  an  opportunity  of 
seeing  the  opinions  read,  but  my  view  of  the  case  is  this  : 
that  the  statute  imposes  the  burden  upon  the  defendants 
of  keeping  a  speciHed  area  of  the  street  in  repair,  winter 
and  summer,  irrespective  of  any  action  of  the  city  engin- 
eer. The  burden  so  imposed  is  not  affected  by  the  pro- 
visions as  to  the  engineer  s  action  in  regard  to  the  removal 
of  snow,  which  I  regard  as  directory  only,  and  I  have  been 
unable  to  read  the  provisions  in  reference  to  the  action  of 
the  engineer  as  neutralizing  the  burden  imposed  upon  the 
company  to  keep  the  street  in  repair.  I  think  the  verdict 
was  one,  so  far  as  the  facts  are  concerned,  which  a  jury 
might  very  properly  have  found,  and,  therefore,  I  think 
the  motion  for  a  new  trial  should  be  refused. 

Appeal  allowed. 


36 — N.  s.  R.— 37 
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ACTION. 

Tort — In  case  of  tort,  for 
alleged  negligence,  resulting  in 
thie  death  of  the  person  injured, 
the  right  to  maintain  an  action 
dies  with  the  deceased. — Hawley 
V.  Wright,  77. 

ADMISSION. 
Made  against  interest. 

See  Evidence,  2. 


ADVERSE  POSSESSION. 
See  Boundaries. 

AFFIDAVIT. 

Sworn  before  Solicitor, —  An 
affidavit  to  a  bill  of  sale  is 
not  bad  because  it  has  been  sworn 
before  the  solicitor  by  whom  the 
bill  of  sale  was  prepared.  The 
Rule  in  the  Judicature  Act.  (0. 
36.,  r.  16)  refers  only  to  matters 
litigated  in  court,  and  not  to 
outside  matters,  such  as  affidavits 
to  bills  of  sale. — Mosher  v. 
O'Brien,  286, 

ALIMONY. 
See  Husband  and  Wife. 

AMENDMENT. 
Sec  Statute,  1. 


APPEAL. 

i.  Point  not  raised  in  plead- 
ings or  on  trial. — In  an  action 
claiming  damages  for  negligence, 
a  matter  not  raised  by  plaintiffs 
statement  of  claim  was  not  per- 
mitted to  be  raised  pn  appeal, 
when,  if  raised  at  the  trial,  evi- 
dence might  have  been  given  by 
defendant  to  displace  the  con- 
tention.— Livingstone  v.  S.  &  G, 
?/.  Ry,  Co.,  3S6. 

2,  Question  of  fact — Finding 
of  trial  judge  sustained. — To  an 
action  on  a  promissory  note  de- 
fendant pleaded  that  the  note 
sued  on  was  given  in  renewal  of  a 
prior  note  for  a  larger  amount, 
and  that  the  original  note  was 
rendered  void  by  being  materially 
altered  by  the  addition  thereto  of 
a  charge  for .  interest,  of  which 
alteration  defendants  had  no 
knowledge  at  the  time  of  making 
the  renewal  note. 

There  was  a  conflict  of  evi- 
dence as  to  the  alteration  referred 
to,  but  plaintiffs  version  was 
supported  by  the  appearance  of 
the  note  itself,  which  appeared, 
on  the  face  of  it,  to  have  bieen  all 
written  at  the  one  time,  with  the 
one  ink,  and  in  the  one  hand- 
wrHing.  and  bore  no  evidence  of 
havinor  been  altered. 
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The  appearance  of  the  note 
being  consistent  with  plaintifPs 
evidence,  and  hardly  reconcilable 
with  that  of  the  defendants',  and 
the  trial  judge,  after  seeing  and 
hearing  the  witnesses,  .having 
accepted  plaintiffs  version; 

Held,  dismissing  defendants' 
appeal  with  costs,  that  there  was 
no  reason  for  interfering  with  his 
decision. — Brennan  v.  Suther- 
land, 370, 

3.  Question  of  fact — Judge's 
findings  reviewed — Burden  of 
proof. — Where  a  question  of  fact, 
as  to  which  the  evidence  is  con- 
tradictory, and  as  to  which  there 
ie  no  preponderance  in  favor  of 
either  party,  has  been  determined 
by  the  trial  judge  in  favor  of  the 
plaintiff,  but  with  doubt,  and 
only  for  the  reason  that,  to  send 
the  case  to  a  jury,  would  probably 
result  in  a  disa^eement  and  ex- 
pense to  the  parties,  the  Court,  if 
they  consider  that  the  interests 
of  justice  require  it,  will  review 
the  judge's  finding:  and  will 
order  a  new  trial,  directing  the 
issues  to  be  settled  by  a  jury. 

Where  the  delivery  of  goods, 
after  negotiations  for  a  sale,  is  as 
consistent  with  defendant's  ac- 
count of  the  transaction  (de- 
livery on  approval)  as  it  is  with 
plaintiff's,  the  trial  judpe  is  in 
error  in  regard in^  the  delivery  as 
a  fnct  which  requires  explanation, 
find  throws  the  burden  on  de- 
fendant.— Johnson  v.  Durant, 
Ji7L 

Damages."  Failure  of  tfial  judge  to 
award  sufficient  damages* 

Hee  Daitages. 


ARREST. 

Constable — Arrest  of  person 
suspected  of  offence — Defective 
Warrantr^Power  to  act  notwith- 
standing — Conviction  for  assault 
affirmed — Code,  sees.  22,  32. — 
Defendant  was  arested  by  W.,  a 
provincial  constable,  who,  when 
asked  to  show  his  authority  for 
the  arrest,  produced  and  read  a 
warrant  against  F.  E.  and  others, 
for  breaking  and  entering  a  shop, 
and  stealing  a  quantity  of  goods 
therefrom. 

At  the  time  of  the  arrest  the 
constable  believed  that  a  robbery 
had  been  committed,  and  that 
defendant  was  one  of  the  parties 
wjio  committed  it.  Defendant, 
seeing  that  his  name  was  not 
mentioned  in  the  warrant,  resisted 
arrest,  and  in  so  doing  assaulted 
the  constable. 

Defendant  was  tried  and  con- 
victed for  assaulting  a  police 
officer  in  the  execution  of  his 
duty,  with  intent  to  resist  lawful 
arrest. 

Held,  affirming  the  conviction, 
that  the  arrest  could  be  justified, 
under  the  Statute  notwithstand- 
ing the  warrant  was  insufficient. 

Per  Graham,  E.  J.,  dissentiner, 
that  defendant  having  been  mis- 
led by  the  officer  putting  forward 
an  insufficient  warrant  as  his  sole 
authority  for  making  the  arrest, 
and  having  no  knowledge  that  he 
was  being  arrested,  under  the 
Statute  there  should  be  a  new 
trial. — King   v.   Sabeans,    223, 
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ASSESSMENT   AND    TAXES 
EXEMPTIONS. 

1.  Property  of  Companies — 
"Property J  income  and  earnings" 
— "Law,  ordinance  or  by-law  of 
any  municipal  or  local  authority" 
— "County". — Plaintiff  comjpany 
was  given  power  by  its  act  of  in- 
corporation (Acts  of  1899,  c.  84, 
8.  6). "to  purchafie,  acquire,  hold, 
use,  occupy,  sell  and  convey  real 

.  estate,  &c." 

By  another  section  (s.  14)  it 
was  provided  that,  if  the  company 
should  locate  any  of  its  works 
in  any  part  of  thie  County  of  Cape 
Breton,  all  the  property,  income 
and  earnings  of  the  company 
should  be  exempt  from  taction 
"under  any  law,  ordinance  'or 
by-law  of  any  municipal  or  local 
authority;"  provided  that  such 
exemption  should  not  apply  "to 
any  building  used  as  a  dwelling 
house,  or  for  any  purpose  not 
connected  with  the  business  of 
the  company,  nor  to  land  on  which 
bhe  same  is  erected." 

The  defendant  municipality 
sought  to  assess  lands  not  pur- 
chased for  the  works  or  opera- 
tions, or  in  connection  with  the 
operations  of  the  company,  and 
which' were  offered  to  the  public 
far  sale  at  a » price  greater  than 

'  that  paid  for  them. 
\  Held,  thiat  the  word  "law,"  as 
used  in  s.  14,  must  be  read  in  the 
sense  of' general  law  of  the  Prov- 
ince relating  to  assessment,  there 
being  nothing  in  the  context  to 
restrict  its  meaning. 

Also,  that  the  word  "county" 
must  be  read    as    meaning    the 


whole  geographical  area  of  the 
county,  including  any  city  or 
town  within  its  borders. 

Also,  that  the  wording  of  the 
Statute  made  in  cleaf  that,  witii 
the  exception  specifically  mention- 
ed, the  exemption  given  to  the 
company  wa^  intended  to  apply 
to  all  taxation,,  whether  general 
■  assessment  for  the  coun^'  or 
local. — Dominion  Iron  &  Sted 
Co.,  Ltd.,  V.  City  of  Sydney,  495. 

2  Railway  Company — Road, 
rolling  stock,  etc. — Lands  not 
used  exclusively  for  railway  pur- 
poses.— The  Assessment  Act,  R.  S. 
1900,  c.  73,  s.  4,  sub-sec.  (p), 
(as  amended  by  Acts  of  1902,  c. 
25)  qfxempts  from  taxation  "the 
road,  rolling  stock,  bed,  track, 
wharves,  station  houses,  build- 
ings and  plant  used  exclusivelv 
for  the  purpose  of  any  railway 
either  in  course  of  construction 
or  in  operation  under  the  au- 
thority of  any  Act  passed  by  the 
Legislature  of  Nova  Scotia.'' 

Held,  that  this  exemption  ex- 
tended to  all  lines  of  railway 
built,  owned  or  operated  by  the 
plaintiff  company,  including  road 
bed,  right  of  way,  piers,  and  plant 
and  appurtenances  of  extensions 
sought  to  be  assessed  by  the  de- 
fendant, but  not  lands  which 
formed  no  part  of  thIe  land  used 
exclusively  for  railway  purpojses, 
or  which,  having  been  at  one  time 
so  used,  had  been  abandoned  or 
appropriated  to  other  purposes, 
or  to  a  steamer  used  solely  for 
the  company's  own  purposes. 

It  could  not  have  -  been  the 
intention   of  the  Legislature,  in 
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granting  exemption,  to  permit  a 
general  system  of  railways  and 
connections  to  be  so  cut  up  that 
certain  parts  should  be  liable  to 
taxation  while  other  parts  were 
exempted.  Xeithler  is  it  sufficient 
to  deprive  a  company  of  the 
benefit  of  exemption  that,  at  the 
time  in  question,  only  coal  mined 
by  the  company  is  carried  over 
one  of  its  extensions,  there  being 
provision  under  the  ^^ailway  Act 
to  compel  it,  if  necessary,  to  carry 
freight  for  any  other  person  or 
company. — Dominion  Coal  Co,, 
Ltd.,  v.  City  of  Sydney,  60i, 


BILLS  AND  NOTES. 

Promissory  note — Agreement 
set  up  in  answer  to  action — 
Admissibility  of  'evidence  to  vary 
terms — Finding  of  trial  judge, — 
To  plaintiff's  claim  against  the 
defendant,  as  maker  of  a  prom- 
issory note  for  $28.58,  the  defence 
was  set  up  that,  in  consideration 
of  defendant's  forbearance  to 
commence  proceedings  in  the 
probate  court,  for  proof  in  solemn 
form  of  the  will  of  A.  C,  plain- 
tiff agreed  to  advance  defendanit, 
on  account  of  a  legacy  to  which 
she  was  entitled,  as  guardian  of 
her  infant  child.Ten,  a  sum  of 
money,  to  be  expended  in  repairs 
to  property  of  her  said  children, 
and  that  plaintiff,  not  having  the 
money  required  for  that  purpqse, 
requested  defendant  to  sign  a 
note  for  tVIe  amount,  which  note 
was  indorsed  by  plaintiff  to  a 
firm  which  had  done  a  portion  of 
the  repairs,  and  that  said  note 
was  given  on  the  understanding 


that  plaintiff  would  pav  it  when 
it  became  due,  and  would  deduct 
the  amount  from  the  amount  pay- 
able to  defendant  as  guardian 
of  her  said  children. 

Held,  reversing  the  judgment 
of  the  county  court  judge,  in  de- 
fendant's favor,  that  defendant, 
h,aving  violated  her  agreement 
by  commencing  proceedings  in  the 
probate  court,  and  having  suc- 
ceeded in  setting  the  will  aside, 
could  not  set  up  the  agreement 
as  a  defence  to  plaintiff's  action 
on  the  note. 

Per  Ritchie,  J.,  dissenting, 
that  the  trial  judge  having  found 
all  the  facts  in  defendant's  favor, 
one  ground  being  that  the  note 
sued  on  was  accommodation,  there 
was  no  reason  for  not  accepting 
.has  view. 

In  an  action  on  a  second  note, 
for  the  sum  of  $150,  defendants 
on  the  trial,  sought  to  give  evi- 
dence to  show  that  the  note, 
although  expressed  to  be  payable 
on  demand  was  made  subject  to 
a  condition  that  defendant  should 
not  be  called  upon,  for  payment, 
unless  her  children  should  die 
before  a  legacy,  to  whidVi  they 
were  entitled,  under  the  will  of 
A.  C,  should  become  payable. 

Held,  affirming  the  judgment 
of  the  county  court  judge,  that 
the  note,  being  absolute  on  its 
face,  evidence  could  not  be  given 
to  vary  its  terms,  there  being  no 
evidence  to  show  that  it  waa 
given  on  a  condition,  or  as  an 
escrow,  or  only  to  be  treated  as  a 
note  in  a  certain  event. — McNeil 
V.   Cullen,   IS, 
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Action  on  Note— Plea  of  tnatefial  al- 
teration —  Conflict  of  evidence  — 
Finding  of  trial  judge  sustained. 

See  Appeal,  1. 

Defence  of  non-presentation. 

See  Evidence,  4. 

BILLS  OF  SALE  ACT. 
See  Sales,  4. 


BILLS  OP  SALE  AND  CHAT- 
TEL  MORTGAGES. 

i.  Absence  of  fraudulent  cir- 
cumstances — Affidavit  sworn  he- 
fore  solicitor  preparing  document 
— Possession. — A  bill  of  sale  given 
in  conection  with  the  sale  of  a 
business  was  held  by  the  vendor 
for  the  benefit  and  protection  of 
plaintiff,  who  (had  indorsed  cer- 
tain promissory  notes  given  by 
the  vendee  in  payment  of  the 
purchase  money. 

This  bill  of  sale  having  ex- 
piT^d,  in  consequence  of  failure 
to  renew  it  under  the  provisions 
of  the  Act,  plaintiff,  in  pursuance 
of  an  agreement  made  at  the  time 
of  thie  sale,  demanded  and  receiv- 
a  second  bill  of  sale  to  secure 
the  amount  for  which  he  remained 
liable  in  respect  of  thje  original 
indorsements,  as  well  as  certain 
amounts  for  which  he  had  become 
liable  as  indorser  of  other 
promissory  notes. 

There  being  no  question  of  in- 
solvency on  the  part  of  the  maker 
at-  the  time  the  second  bill  of  sale 
was  given,  and  no  fraudulent 
purpose,  and  the  terms  of  the 
agreement  being  accurately  set 
forth. 


Held,  that  there  was  no  pre- 
tence for  holding  the  bill  of  sale 
void  under  the  Statute  of  Ehza- 
beth. 

Held,  also,  that  the  fact  that 
plaintiff  had  taken  possession 
under  his  bill  of  sale,  and  was  in 
possession  at  the  time  the  sheriff 
made  his  levy,  was  sufficient,  in 
the  absence  of  fraud,  to  enable 
plaintiff  to  maintain  his  action. 

Held,  also  following  Creighton 
V.  Beid,  27,  N.  S.  E.,  72,  that  the 
affidavit  to  the  bill  of  sale  was 
not  bad  because  it  had  been  swam 
before  the  solicitor  by  whom  the 
bill  of  sale  was  prepared,  the  rule 
in  the  Judicaiture  Act  (0.  36,  r. 
16)  referring  only  to  matters 
litigated  in  Court,  and  not  to  out- 
side matters  such  as  affidavits  to 
Bills  of  Sale. — Mosher  v.  O'Brien, 
286. 


2.  Fraudulent  preference — Evi- 
dence— Examination  under  CoU 
lection  Act — New  trial. — On  ti* 
trial  of  an  action  to*  set  aside  a 
bill  of  sale,  as  made  with  intent 
to  hinder  and  delay  creditors, 
evidence  was  given  to  show  that 
the  bill  of  sale  in  question  was 
given  in  substitution  for  a  bill  of 
sale  executed  some  two  years 
previously,  from  wfcdch  a  pro- 
vision as  to  after  acquired  property 
was  alleged  to  have  been  omitted, 
although  St  was  understood  and 
agreed  that  such  provision  should 
be  included. 

Evidence  was  given  on  the 
other  hand  to  show  that  the 
written  memorandum  of  instrue- 
tions  for  the  orijrinal  bill  of  sale 
contained  no  reference  to  after 
acquired  property;    that   neither 
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the  solicitor  Ly  whom  it  was 
drawn  nor  a  witness  who  was 
present  at  the  time,  and  knew  of 
the  terms  of  the  negotiations, 
made  any  mention  of  it;  and  that 
on  an  occasion  when  botin  the 
defendants  in  this  action  gave 
evidence  before  a  commissioner 
under  the  Collection  Act,  tonching 
the  affairs  of  the  defendant  by 
whom  the  Bill  of  Sale  was  made, 
no  such  arrangement  was  sug- 
gested. 

The  trial  judge  having  given 
judgment  for  defendants,  and 
the  Court  being  of  opinion  that 
the  precarious  character  of  the 
evidence  given  by  defendants  at 
the  trial  had  not  been  sufficiently 
considered,  a  new  trial  was  order- 
ed with  costs. 

Semble,  as  the  Collection  Act 
requires  the  commissioner  to  file 
the  evidence  taken  before  him, 
Buch  evidence  must  be  taken  in 
writing,  and  is  the  best  evidence 
as  to  what  was  said  during  the 
enquiry. — Farlinger  v.  Thompson, 
513. 

BOUNDARIES. 

Verbal  agreement  to  change 
jifig — Adv^erse  possession — Statute 
of  limitations — Equitable  rights. 
— The  predecessors  in  title  of 
plaintiff  and  defendant,  ibr  the 
purpose  of  "squaring"  tHeir  .re- 
©pective  lots  of  land,  entered  into 
a  verbal  agreement  to  make  a 
change  in  the  direction  of  the 
houndary  line  between  them,  and 
to  exchange  the  triangular  pieces 
of  land  lying  between  the  old  line 
and  the  new.  The  agreement  so 
entered    into   was  completed    by 


the  erection  of  a  new  fence  on  the 
substituted  line,  and  by  the  mak- 
ing of  improvements. 

By  an  inadventence  in  drawing 
plaintiflPs  deed,  the  original  in- 
stead of  the  amended  description 
was  followed. 

Held,  that  both  plsiatiff  and 
defendants  were  bound  by  the 
arrangement  entered  into  by  their 
predecessors  in  title;  that  defend- 
ants hod  acquired  equitable  rights 
which  the  Court  would  protect, 
and  that  irrespective  of  the  stat- 
ute of  limitations,  the  fact  that, 
at  the  time  of  the  conveyance  to 
plaintiff,  the  land  claimed  was  in 
the  adverse  possession  of  another 
party^  was  sufficient  to  prevent 
her  from  recovering. — Holesworth 
V.  Fitch,  US. 

Afeasufemenfs  controlled  by 
description. 

See    Specific    Performance. 

BREAKING  AND  ENTERING. 

Arrest  of  person  suspected  of  commit- 

ting  offence  -  Defective  wat  rant-- 

Constable  held  justified  under 

Statute. 

See    Arrest. 

CANADA     TEMPERANCE 

ACT. 

.1 
See  Contract,  3. 

COLLECTION    ACT. 

Evidence  taken  under. 

See  Bills  of  Sale  and  Chattel 
Mortgages,  2. 
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CONSTABLE. 

Arrest  of  person  suspected  of  offence- 
Defective  warrant. 

See  Arrest, 

COXSTITUTIOXAL    LAW. 

Legislative    Powers. 

i.    Dominion. 

Exclusive  fishing  rights  in 
Provincial  waters, — Plaintiff  and 
defendant  obtained  from  the 
Marine  and  Fisheries  Department 
of  Canada,  under  the  provisions 
of  the  Fisheries  Act,  R.  S.  C, 
c.  95,  s.  4,  special  fishery  licenses 
autliorizing  them  to  use  trap  nets 
having  leaders  of  10  fathoms  far 
the  purpose  of  taking  deep  sea 
fish  other  than  salmon,  in  the 
public  waters  of  St.  Margaret's 
Bay.  in  the  province  of  Nova 
Scotia,  at  points  named. 

By  the  general  fishery  regu- 
lations for  Nova  Scotia,  it  is 
provided  that  no  net  shall  be  set 
within  110  fathoms  (one-eigfhith 
of  a  mile)  of  any  weir,  trap  or 
net  of  any  kind,  under  penalty 
provided  by  the  Act. 

In  an  action  by  plaintiff  claim- 
ing damages  for  an  invasion  of 
his  rights  by  defendant,  in  setting 
hi^s  net  within  the  prohibited 
distance. 

Held,  allowing  defendant's  ap- 
peal and  dismissing  plaintiff's 
action  with  costs,  that  the  Act,  so 
far  as  it  empowered  the  granting 
of  exclusive  rights  of  fisfViery  over 
provincial  property,  wa^  ultra 
vires. 

A  ttorney-Oeneral  of  Canada  v. 
The  Attorney 'General  of  Ontario, 
(1898).     A.  C.  701  followed. 


Semble  (per  Graham,  E.  J., 
Fraser,  J.,  concurring).  The 
fact  that  plaintiff  had  a  leader 
of  25  fathoms  length  attached  tc 
his  trap,  whereas  he  had  only 
paid  license  of  10  fathoms,  was 
not  an  illegality  revelant  to  plain- 
tiff's case,  and  was  too  remote  to 
prevent  recovery  of  damages. — 
Young  v.  Harnish,  21S. 


2.    Provincial. 

2.  Court  for  Divorce  and 
Matrimonial  Causes — Quorum  .of 
Appeal  Court. — An  amendment 
altering  the  quorum  of  the  Court 
of  Appeal,  making  it  unnecessary 
for  the  Judffe  Ordinary  to  sit  as 
a  member  of  the  Appeal  Court, 
is  within  the  jurisdiction  of  the 
Provincial  legislature. 

Such  intention  is  clear  from 
reading  the  Act  as  originally 
printed,  (Acts  of  1866,  c.  13,  s. 
6)  and  as  reprinted  in  the  ap- 
pendix to  the  Revised  Statutes 
(4th  se:-ies)  c.  126,  appendix  A. 
— King  v.  King,  20Jf. 


CONTRACT. 

1.  ^yorl•  and  labor — Measure 
of  Damages — Burden  of  proof- 
Materials. — In  an  action  claim- 
ing damages  for  breach  of  con- 
tract the  measure  of  damages  is 
the  profit  which  plaintiff  miglit 
reasonably  look  for  in  performing 
his  contract,  had  he  not  been  pre- 
vented from  doing  so. 

Plaintiff  gave  evidence  t^iat  he 
estimated  his  profit  at  from  15% 
to  20%  on  the  total  amount  of 
the  contract,  or  from  $75  to  $80, 
but  on  cross-examination  he  failed 
to  give  any    data  by    whic)i  the 
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accuracy  of  his  estimate  could  be 
tested,  while  the  person  "who 
actually  did  the  work  gave  evi- 
dence that  his  profit  was  about 
$35. 

Held,  iihiat  the  burden  was  on 
plaintiff  to  show  grounds  which 
would  justify  the  Court  in  adopt- 
ing his  estimate  and  that,  in  the 
absence  of  such  evidence,  the 
amount  of  damages  allowed  must 
be  reduced  from  $70,  at  which  it 
was  fixed  by  the  trial  judge,  to 
$35. 

The  trial  judge  added  to  plain- 
tiff^s  estimated  profit  an  allowance 
for  plaintiff's  time  wjhiile  the  con- 
tract existed. 

Held,  that  he  was  wrong  in 
doing  so  as  time  was  one  of  the 
elements  forming  the  basis  upon 
which  the  profit  was  to  be  calcu- 
lated. 

Held,  also,  as  to  material  pro- 
vided by  plaintiff  for  the  purpose 
of  carrying  out  Ms  contract,  that 
he  could  only  be  allowed  damages 
in  so  far  as  the  material  was 
ahpwn  to  be  useless  for  any  other 
purpose. — Loxoe  v.  Eohh  Engin- 
eering Co.^  326. 

2,  Promise  to  pay  for  extras 
— Bona  fide  dispute — Materials. — 
In  an  action  to  recover  an  amount 
claimed  under  a  contract  to  pro- 
vide material  renuired  for  re- 
seating a  churck  plaintiff's  right 
to  recover  depended  upon  whether 
the  words  "seat'*  and  "lining"  in 
the  contract  should  be  read  with 
a  comma  or  a  hyphen  between 
them.  In  the  forme-  case  plain- 
tiff would  be  bound  to  furnish 
the  seats  complete,  and,  in  the 
latter    case,    he    would    only   be 


bound  to  furnish  the  material  of 
which  the  seats  were  to  be  con- 
structed. 

The  trial  judge  decided  in 
favor  of  the  reading  contended 
for  by  defendant  (the  comma,  as 
in  the  contract)  on  the  ground 
that  to  admit  plaintiff's  construc- 
tion would  be  to  ignore  the  actual 
reading,  and  to  give  an  unusual 
and  improper  meaning  to  thie 
word  "lining",  and  to  materially, 
vary  the  terms  of  the  contract. 

Held,  that  it  was  not  possible 
to  dissent  from  this  construction. 

The  performance  by  a  con- 
tractor of  that  which  he  is  already 
bound  to  do  under  the  terms  of 
his  contract  will  not,  in  itself,  be 
consideration  for  a  promise  to 
pay  for  the  work  so  done  as  extras. 

Quaere,  whetMer  the .  settlement 
in  this  way  of  a  hona.  fide  dispute 
between  the  parties,  as  to  the 
meaning  of  the  terms  used,  would 
constitute  sufficient  consideration 
for  the  allegjed  promise  to  pay. 

Semhle,  that  if  the  plaintiff 
relied  upon  a  new  promise  made 
by  defendant  after  breach,  defend- 
ant would  be  entitled  to  counter- 
claim for  breach  of  the  original 
contract,  and  that  the  measure  of 
damages  would  be  tite  amount 
which  plaintiff  would  be  entitled 
to  recover  under  the  amended 
contract. 

Held,  that  there  was  no  reason 
for  sending  the  case  back  for  trial 
on  a  theory  which  neither  party 
seemed  to  have  considered.— r 
Dempster  v.  Ba^ld,  330. 

3.  Made  out  of  Province — 
Defence  of  ilhgal  purpose — 
Actual  knowledge  must  he  shown 
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— Pr^Hmpiion.^^E,  &  Co.,  who 
did  business  at  Halifax,  N.  S., 
acted  as  agent  for  the  plaintiff 
company,  whose  head  office  was  at 
Glasgow,  Scotland,  bnt  they  had 
no  power  to  accept  orders  or  make 
sales,  the  scope  and  extent  of  their 
agency  being  limftted  to  receiv- 
ing orders  and  transmitting  them 
to  plaintiff,  whose  officers  alone 
had  power  to  decide  whether  they 
would  accept  the  orders  and  far- 
ward  llhie  goods  or  not. 

In  the  course  of  their  business 
E.  &  Co.  received  orders  from 
defendant  for  a  quantity  of 
whiskey,  and  the  orders  having 
been  transmitted  to  plaintiff  the 
whiskey  was  delivered  to  a  carrier 
at  Glasgow,  to  be  forwarded  to 
defendant  at  Halifax  and  Truro 
in  the  Province  of  Nova  Scotia. 

In  an  action  brought  by  plain- 
tiff against  defendant  on  his  ac- 
ceptances, given  for  the  price  of 
th,e  whiskey,  defendant  sought  to 
escape  liability  on  the  ground  of 
illegality,  pleading  that  the  plain- 
tiff carried  on  business  in  Halifax 
without  a  license,  and  that  the 
liquors  were  sold  and  shipped  by 
plaintiff  knowing  that  they  were 
to  be  dispcsed  of  in  contravention 
of  the  Liquor  Licence  Act,  E.  S. 
(1900)  c.  100,  and  the  Canada 
Temperance  Act. 

Held,  tVlat  the  contract  sued  on 
was  made  in  Glasgow  and  not  in 
Halifax,  and  plaintiff  was  there- 
fore entitled  to  recover. 

Held  further,  that,  in  the 
absence  of  a  statutorv  enactment 
to  the  contrary,  ^he  law  requires 
actual  knowledge  on  the  part  of 
the  vendor  of  the  illegal  purpose 
on  the  part  of   the  vendee,  and 


assuming  that  the  plaintiff's 
secretairy,  who  was  at  one  time 
in  the  Province,  acquired  some 
knowledge  of  the  law  then  in 
force,  this  fact  did  not  raise  a 
presumption  that  he  or  plaintiff 
knew,  at  the  time  the  orders  were 
received,  or  delivery  was  made, 
that  such  law  still  existed,  or  that 
defendant  intended  to  dispose  of 
tHe  goods  iUegjolly. — Craigellachie 
Distilhry  Co.  v.  Bigelow,  482 


Made  by  letters  and  telefcrams. 

See  Shipping. 

CONTHIBUTORY    NEGLI- 
GENCE. 

See  Negligence. 


COSTS. 

1.  Judge's  discretion  refusing, 
— In  an  action  broughit  by  plain- 
tiff claiming  damages  for  break- 
ing and  entering  plaintiff's  close, 
and  destroying  and  injuring  his 
grass  and  crops,  and  permitting 
cattle,  calves  and  other  animals 
to  break  and  enter,  &c.,  the  trial- 
judge  found  that  the  trespass  com- 
mited  was  a  very  trifling  one,  and 
that  the  action  was  t^e  result  of 
ill-feeling  and  of  previous  litiga- 
tion, and  that  no  substantial 
injury  to  plaintiff's  property  was 
suffered.  He  f<mnd  that  plaintiff 
was  entitled  to  recover  but,  in 
view  of  all  the  circumstanoea^.  he 
fixed  the  damages  at  the  sura  of 
$5,  and  refused  plainttiff  his  costs 
of  action. 

Held,  dismissing  plaintiff's 
appeal  with  costs,  that  there  was 
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no  reason  for  interfering  with 
the  discretion  of  the  trial  judge 
in  refusing  costs. — Meisner  v. 
Meisner,  20 

2,  Taxation — Counsel  fee, — 
Except  as  otherwise  specially 
provided,  only  one  counsel  fee  can 
be  taxed  in  an  action.  Such  fee 
must  be  taxed  on  thie  completion 
of  the  action,  and  cannot  be  taxed 
before  that  event  is  reached. 

Where  on  a  motion  for  a  con- 
tinuance^ based  upon  the  absence 
throuffh  illness  of  defendant,  who 
was  alle^d  to  be  a  necessary  and 
nxaterial  witness  in  his  own  behalf, 
the  continuance  praved  for  was 
granted  on  payment  by  defendant 
of  costs  of  the  day. 

Held,  that  a  counsel  fee  was 
improperly  allowed  as  part  of 
such  costs,  and  tihlat  the  appeal 
from  the  judgment  of  the  judge 
at  Chambers  reviewing  the  tax- 
ation and  strikin<T  out  such  item 
mu^t  be  dismissed  with  costs. — 
Acadia  Loan  Corporation  v. 
Wentworth,  S16. 

S.  Both  parties  failing. — Where 
both  parties  failed  on  substantial 
points  no  costs  were  allowed. — 
Hart  V.  Bissett,  $20. 


COUNSEL  FEES. 
See  Costs,  2. 

COUNTERCLAIM. 
See  Contract^  2. 


malicious  intent" —  Effect  of — 
Unlawful  wounding — Code  ss, 
109,  241,  ^-4^.— Upon  an  indict- 
ment for  wounding  by  shooting 
with  intent  to  disable,  under  Code 
8.  241,  the  jury  is  properly  in- 
structed that  if  such  intent  is 
negatived  the  a^cusQd  may  still  be 
convicted  of  the  simple  offence 
of  wounding  under  Co^e  s.  242, 
if  the  jury  find  that  the  accused 
pointed  a  loaded  gun  at  another 
and  fired  it,  and  either  knew  or 
ougihit  to  have  known  that  it  was 
loaded. 

A  vedict  .returned  upon  such 
indictment  of  "guilty  without 
malicious  intent'^  is  a  verdict  of 
guilty  of  such  lesser  offence. 

To  constitute  the  offence  of 
wounding  under  Code  s.  242,  it  is 
not  necessary  to  prove  actual 
malice;  it  is  sufficient  that  the 
act  was  unlawful. 

As  s.  109  of  the  Code  declares 
that  a  person  who  without  lawful 
excuse  points  at  another  person 
any  firearm  is  guilty  of  an  offence, 
the  wounding  resulting  from  the 
discharge  of  a  firearm  so  pointed 
is  an  unlawful  wounding  within 
Code  s.  242. 

Opinion  of  Townshend,  J.,  at 
trial  affirmed  on  an  equal  division 
of  court  en  banc, — The  King  v. 
Alfred  Slaughenwhite,  SS2. 

See  Arbest. 


CRIMINAL  LAW. 

Wounding  with  intent  hy  shoot- 
ing— Verdict  of  "guilty  without 


CROWN. 

Crown  Orant — Fraudulent  con- 
cealment  bn  part  of  applicant. — 
Defendant  in  making  application 
for  a  grant  of  land  from  the 
Crown,  represented  that  the  land 
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applied  for  was  "near"  the  town 
of  Sydney  when  in  fact  it  was  in 
said  town.  Also  that  the  land 
was  "unoccupied  and  unimproved" 
when  in  truth,  to  the  defendant's 
knowledge,  it  was  then  in  the 
occupation  of  thje  Dominion  Steel 
Co.,  being  a  paT-t  of  land  which 
had  been  expropriated  by  the 
town  an(J  conveyed  to  the  Com- 
pany for  use  in  connection  with 
thoir  works. 

Held,  affirming  the  judgment 
of  Ritchie  J.,  an  favor  of  plain- 
tiff, that  the  Crown  having  been 
induced  by  false  suggestions  and 
fraudulent  concealment  to  make  a 
grant  which  it  would  not  have 
made  if  the  Crown  Officer  had 
bee:i  properly  informed,  the  grant 
must  be  set  a.««ide. 

The  land  in  question  was  a 
portion  of  what  was  known  as  the 
"Cornish  town  road/'  being  land 
reserved  by  the  Crown  many 
years  previously  for  the  purpose 
of  a  public  road  or  highway,  but 
which,  had  ilever  been  used  and 
was  wider  thian  was  required  for 
the  purpose  and  out  of  which 
some  grants  had  been  made. 

By  the  provisions  of  the  Town 
Inco'-poration  Act,  R.  S.  c.  71,  s. 
170,  all  public  streets,  ro^ds, 
highwaAS,  &c.,  were  vested  abso- 
lutely in  the  town,  and  the  town 
council  was  given  full  control 
over  the  same. 

Quarre.  whether  after  the  pas- 
sage of  t'Vtis  Act,  the  Crown  had 
any  further  control  over  the 
portion  of  the  Cornish  town  road 
lying  within  the  limits  of  the 
town. 

Held,  that  the  Statute  was  not 
to  be  construed  as  not  applying  to 


the  road  in  question  merely 
because  it  had  not  been  used  or 
was  wider  than  was  required. 

Also  that  the  grant  was  one 
wi"(ich  the  Court  had  jurisdiction 
to  vacate. 

The  right  of  the  town  to  ex- 
propriate the  land  in  question 
was  contested  on  the  ground  that, 
being  Crown  land,  the  Act  enabl- 
ine  the  expropriation  to  be  made, 
(Acts  of  1899  c.  84)  did  not 
apply. 

Held,  that  the  absence  of  au- 
thority, if  anv,  was  removed  by 
the  act  ratifying  and  confirming 
the  expropriation  proceedings 
(Acts  of  1900  c.  ^^,)— Attorney- 
General  V.  McGowan,  35. 


DAMAGES. 

Contractor  erecting  building — 
Injury  to  person  passing  on  street. 
— Defendant,  a  contractor,  engag- 
ed in  the  construction  of  a  build- 
ing in  tf  le  city  of  H.,  obtained 
pormission  to  enclose  a  part  of  the 
street  with  a  fence  during  the 
progress  of  the  work.  A  portion 
of  the  fence  was  made  moveable 
so  as  to  permit  the  passage  of 
teams,  &c.  During  the  day  time 
it  was  defendant's  custom  to 
move  this  portion  of  the  fence  to 
one  side  and  set  it  up  against  the 
stationary  portion,  leaving  the 
area  occupied  bv  his  workmen 
open  to  the  street. 

The  moveable  portion  of  the 
fence  fell  upon  the  plaintiff,  M. 
F.,  while  passing  along  the  street, 
and  caused  injuries  far  which 
damages  were  claimed. 

The  trial  judo^e  assessed  the 
damages    at    $25,    and    ordered 
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judgment  in  favor  of  plaintiff, 
for  that  amount.  Plaintiffs 
solicitor  took  an  order  for  judg- 
ment for  the  amount  awarded, 
taxed  his  costa  and  immediately 
demanded  payment  from  defend- 
ant under  threat  that,  if  not  paid, 
judgment  would  be  entered,  and 
execution  issued.  Subsequently 
an  appeal  was  asserted  from  the 
judgment,  in  so  far  as  thie  same 
restricted  the  damages  awardetl 
to  external  injuries  suffered  by 
M.  F.,  and  refused  to  allow 
damages  for  shock  consequent 
upon  such  external  injuries. 

Held,  dismissing  the  appeal 
with  costs,  that,  in  order  to 
succeed  plaintiffs  must  have  the 
whole  judgment  set  aaide,  for 
errors  alleged  in  the  assessment 
of  damages ;  that  the  case  was  not 
one  in  which  the  damages  were 
severable;  and  that  if  the  trial 
judge  erred  in  not  awarding 
greater  damages  the  only  course 
open  to  plaintiff  was  to  appeal. 
— Flinn  v.  Keefe,  67. 


See    Contract,'  1;    Libel   and 
Slander;  Negligence,  7. 


DEFAMATION. 
See  Libel  and  Slander. 


DISCOVEEY. 

Production  of  documents — 
Affidavit  of  documents. — In  an 
action  to  recover  for  services 
alleged  to  have  been  rendered  in 
finding  a  purchaser  for  defendant 
company^s  property,  &c.;"appli- 
cfation  was  made  at  Chambers 
ibr    an    order    that    defendant's 


answer  on  affidavit  "statipg  what 
documents  relating  to  any  matter 
in  question  in  this  action  are  or 
have  been  in  the  possession  of  the 
defendants,  &c.^'  The  application 
was  dismissed  with  costs. 

It  appearing  that  one  of  the 
defendants  was  a  corporation,  and 
must  have  under  its  control  all 
records,  proceedings  and  corres- 
pondence, if  any  existed, 'relating 
to  communications  with  the  other 
defendant,  and  the  Court,  having 
regard  to  all  the  circumstances, 
being  unable  to  say  that  discovery 
was  not  necessary,  or  might  not  be 
helpful  on  the  trial. 

Held,,  that  the  order  should 
have  been  granted,  and  the  appeal 
should  be  allowed  with  costs,  the 
costs  at  Chambers  to  be  costs  in 
the  cause. — Wood  v.  Dominion 
Lumber  Co.,  Ltd.,  250. 


DOWER. 

Claim  against  assignee  of  mort- 
gage.— Plaintiff  joined  with  her 
husband  in  executing  a  mortgage 
of  land,  and  released  her  dower 
in  due  form.  Defendant  took  an 
assignment  of  the  mortgage,  and, 
subsequestly/ received  from  plain- 
tiff's'^husband  'a  release  ^of  his 
equity  of  redemption;  in  which 
■plaintiff  did  not  join. 

Held,  dismissing^  the  action, 
that  plaintiff  could  not  assejt  a 
claim  for  dower  against  defendant 
as  long  as  the  mortgage  remained 
on  foot,  her  only  remedy  being  to 
redeem. 

Also,  as'to  a-  rdease  executed 
by  defendant  after  the  commence- 
ment of  the  action,  that  plaintiff's 
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right  must  be  determined  by  the 
condition  of  things  existing  at 
the  time  of  action  broughit. — 
Thompson  v.   Thompson,  2^2. 


ELECTIONS. 
See  Parliamentaby  Elections. 


EQUITABLE  RIGHTS. 
See  BouNDABiES. 


ESTOPPEL. 

Judgment  in  former  action, — 
A  judgment  in  a  former  action, 
until  set  aside,  operates  as  an 
estoppel  where  pleaded  to  a  second 
action  for  the  same  subject 
matter. — Mum  ford  v.  The  Acadia 
Powder  Co.,  Ltd.,  S75. 

See  Bills  and  Notes. 

EVIDENCE. 

1.  Improper  reception  of  evi- 
dence— Verdict  set  aside. — On  the 
trial  of  action  claiming  damages 
for  trespass  to  land  witnesses 
wore  permitted,  nothwithstandin^ 
the  objection  of  plaintiflf's  counsel, 
to  give  evidence  of  what  they  had 
been  told  or  understood,  and  of 
declarations  of  deceased  persons, 
in  relation  to  lines  and  boundaries 
in  dispute.  Also  a  certified  copy 
of  a  plan  found  in  the  crown 
hnd  oflTice,  and  supposed  to  relate 
to  tV:e  property  in  dispute,  was 
received   in  evidence. 

Held,  that  the  evidence  was 
wrongly  received,  and  that  the 
verdict  for  defendant,  entered 
upon  the  findinsrs  of  the  jury, 
must  be  set  aside  with  costs. 


Held,  further  that  the  statute,. 
(Witnesses  and  Evidence  Act,  R. 
S.,  1900,  c,  163,  s.  20),  making' 
admissible  in  evidence  plans  on 
file  in  the  crown  land  office,  was 
one  that  must  be  strictly  con- 
strued.—5ar«e«  v.  The  N.  S.. 
Steel  Co.,  Ltd.,  259. 

2.  Admissibility. —  Books  of 
account  kept  by  the  executrix  and 
trustee  of  an  estate,  (who  was- 
also  one  of  two  residuary  legatees) 
consisting  largely  of  admissions 
against  her  own  interest. 

Held,  to  be  prima  fade  evidence 
of  the  truth  of  matters  therein 
contained.  O.  32,  r.  3. — Cairns 
v.  Murray,  451. 

3.  Burden  of  Proof. — Where 
the  delivery  of  goods,  after 
negotiations  for  a  sale,  is  as  con* 
sistent  with  defendant's  account 
of  the  transaction  (delivery  on 
approval)  as  it  is  with  plaintifiPs,. 
the  trial  judge  is  in  error  in  re- 
garding the  delivery  as  a  fact 
which  requires  explanation,  anc 
throws  the  burden  on  defendant, 
— Johnson  v.  Durant,  471. 

4.  Burden  of  proof — Finding^ 
of  trial  judge  affirmed. — In  an 
action  against  the  defendant  R. 
D.  T.,  m  indorser  of  a  certain 
promisory  note,  the  defence  to 
which  was  non-presentation  for 
payment  and  failure  to  give  notice 
of  dishonor,  the  defence  was 
admitted,  but  plaintiff  -relied 
upon  an  admission  of  liability 
alleged  to  have  been  made  by 
defendant  in  a  conversation  re- 
specting the  affairs  of  R  .T.,  the 
maker  of  the  notes.  The  trial 
judge  found  in  favor  of  defend- 
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ant^s  contention  that  the  conver- 
sation related  to  the  affairs  of  R. 
T.,  and  not  to  defendant's  per- 
sonal liability. 

Held,  that  the  case  was  one  in 
which  the  burden  of  proof  rested 
upon  plaintiff,  and  there  was  no 
reason  for  disturbing  the  finding 
of  the  trial  judge. 

Also,  Per  Townshend,  J., 
Graham^  E.  J.,  concurring,  that 
the  case  was  not  one  to  which  the 
rule  in  relation  to  the  adoption 
of  the  positive  evidence  of  one 
witness  against  the  negation  of 
another  could  be  pronerly  applied. 
—Hart  V.  Taylor,  155. 

5.  Varying  and  explaining 
written  document. — Plaintiff  leas- 
ed to  his  sons,  S.  and  W.,  for  ttHe 
period  of  one  year,  and  thereafter 
from  year  to  year,  the  farm  occu- 
pied by  him,  to  be  held  by  them 
in  proportions  stated,  the  con- 
sideration being  that  the  sons 
should  reside  with  their  father 
and  pay  ihdm  a  specified  sum  in 
money  yearlv,  in  addition  to 
furnishing  him  with  sufficient 
food  and  clothing  &c.,  for  him- 
self and  his  wife. 

In  an  action  by  plaintiff  against 
S..  for  cuttins:  down  trees 
on  the  portion  of  the  land  held 
by  him,  defendant  sougjilt  to  give 
evidence  of  a  verbal  agreement 
that,  in  consideration  of  the 
transfer  of  part  of  his  land  to  W. 
he  was  to  have  the  land  upon 
which  the  trees  were  cut  during 
plaintiflFs  life-time  and  in  fee 
after  his  deathi. 

Held  that  tl:ie  evidence  was 
inadmissible  as  varying  or  contra- 
dicting the  terms  of  the  lease  in 
writing. 


The  trial  judge  having  found 
the  facts  against  defendant,  as  to 
the  agreement  with  plaintiff  in 
relation  to  the  lot  of  land  upon 
which  the  cutting  took  place,  and 
the  evidence  being  of  a  contra- 
dictory character. 

Held,  that  there  was  no  good 
reason  for  disturbing  the  findings 
of  the  trial  judge  on  this  branch 
of  the  case. — Meisner  v.  Meisner, 
2S. 

6,  Summons  in  former  action 
specially  indorsed. — A  writ  of 
summons  in  a  foirmer  action, 
being  specially  indorsed,  is  proper 
evidence  for  the  Court  thit  the 
previous  judgment  embraced  the 
same  clnim  as  that  now  sued  for. 
— Mumford  v.  The  Acadia  Powder 
Co.,  375. 

Improper   rejection — misdirection-^ 
Verdict  set  aside. 

See  Negligence,  1. 

Jmp>  offer  feception    New  Trial 
awarded  for. 

See  S.VLES,  3. 

Conflict  of  Evidence. 

See  Appeal,  1. 

Precarious  character  not  considered  by 
judge- New  trial  ordered— Exami- 
nation under  Cofiection  Act. 

See  Bills  op  Sale  and  Chattel 
Mortgages,  2. 

Presumption. 

^Sec  Contract^  3. 

Varyinj^  and  explaining  Wfitten 
documents. 

See  Bills  and  Notes. 
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EXPROPRIATION. 
See  Crown. 


FALSA     DEMOXSTRATIO. 
See  Specific  Performance. 


FISHERIES. 

Exclusive  right  to  fish  in  provincial 
waters. 

See  Constitutional  Law,  1. 


FRAUD    AND    MISREPRE- 
SENTATION. 

Mining  areas —  Contract  for 
purchase  and  sale — -Alleged  false 
and  fraudulent  representations, — 
In  an  action  to  recover  money 
paid  in  conection  with  a  contract 
for  the  purchase  and  sale  of  a 
number  of  gold  mining  areas,, 
plaintiff  relied  upon  false  and 
fraudulent  representations  made 
to  him  by  defendant,  of  which 
particulars  were  given.  On  the 
trial  judgment  was  given,  setting 
aside  the  transaction  and  order- 
ing the  return  of  the  money.  The 
majority  of  the  Cdurt,  on  appeal, 
were  of  the  opinion  that,  under 
th^  evidence,  the  bargain  was  con- 
cluded before  the  ix^presentations 
relied  on  were  made,  and  that 
they  had  no  influence  in  inducing 
the  contract. 

Held,  that  the  appeal  must  be 
allowed  and  the  action  dismissed 
with   costs. 

Ritchie,  J.,  dissented  for 
reasons  given  in  the  judgment 
appealed  from. — McNaughton  v. 
Hudson,  191. 


HUSBAND  AND  WIFE. 

Alimony  pendente  lite. — ^The 
Court  for  Divorce  and  Matri- 
monial Causes  in  this  Province 
has  jurisdiction  in  respect  to  a 
suit  for  the  restitution  of  con- 
jugal rights  and  can  order  alimony 
for  the  wife  pendente  lite. — 
King  v.  King,  204. 


INJUNCTION. 

Firm  Name. 

See   Partnership. 


JUDGE. 

Chamaers  jud^e— Jurisdiction  to  make 

order  settinjE^  down  preliminary 

objections /or  hearing. 

See  Parliamentary  Elections. 

Varying  feferees    refiort^  Power   of 
judge  to  correct  errors^ 

See    Referee. 


JUDGMENT. 

Judgment  in  former  action- 
Bar  to  subsequent  suit. — To  an 
action  for  work  done,  labor  per- 
formed, &c.,  defendant  pleaded  a 
previous  action  by  plaintiff  in  the 
County  Court  for  the  same  cause 
of  action,  in  wihlich,  the  cause 
cpmi^ng  on  for  trial  and  no  one 
appearing  for  plaintiff,  it  was 
ordered  that  he  take  nothing  by 
his  action  and  that  the  same  be 
dismissed  with  cost^. 

Held,  that  the  judement  enter- 
ed was  a  complete  defence  to  the 
action  and  that  the  judge  of  the 
County  Court  was  in  error  in 
treating  the  plea  as  a  preliminary 
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objection  merely,  and  in  going  on 
and  hearing  evidence  on  the 
merits. 

Semhle,  that  while  the  judg- 
ment in  the  first  action,  until  set 
aside,  operated  as  an  estoppel,  the 
proper  course  for  plaintiff  to  have 
adopted,  as  pointed  out  in  Vint 
V.  Hudspeth,  29  Ch.  D.  322,  was 
to  have  applied  to  the  judge  who 
heard  the  cause  to  set  aside  the 
judgment  and  for  a  re-hearing. 

Held,  that  the  writ  of  summons 
in  the  previous  action,  being 
specially  indorsed,  was  proper 
evidence  for  the  Court  that  the 
previous  judgment  embraced  the 
same  claim  as  that  now  sued  for. 
— Mum  ford  v.  Acadia  Powder 
Co.,  375. 

Al*pUcation  for  hcn'e  to  enter  under 
O.  14. 

See  Pleading. 

JUEISDICTIOISr. 

1.  Vacating  crown  grant, — The 
Court  has  jurisdiction  to  vacate  a 
^ant  of  land  which  the  crown 
has  been  induced  to  m^ke  by  false 
suggestions  and  fraudulent  con- 
cealment on  the  part  of  the 
applicant. —  A  ttorney-General  v. 
McGowan,  85. 

2.  Contract — Condition  for  set- 
tlement of  claims  or  disputes  "ac- 
cording to  English  law  in  Eng- 
land",— A  bill  of  lading  which 
formed  the  contract  for  the  car- 
riage of  goods  by  defendant  from 
Halifax,  N.  S./to  Liverpool,  G. 
B.,  and  their  delivery  there  to  a 
steamer  of  the  Cunard  line,  to 
be  carried  to  a  port  in  Italy,  con- 
tained a  condition  that  "any  claim 

37 — N.  S.  R.— 37. 


or  dispute,  arising  on  the  bill  of 
lading,  shall  be  determined  ac- 
cording to  English  law  in  Eng- 
land." 

Defendant  failed  to  deliver  the 
goods  to  a  steamer  of  the  Cunard 
line,  as  agreed,  at  Liverpool,  but 
delivered  th^em  to  a  slow  and  in- 
ferior steamer  of  another  line,  on 
account  of  which  acceptance  of 
the  goods  was  declined,  and  the 
contract  of  purchase  cancelled. 
An  action  claiming  damages  was 
brought  in  the  Supreme  Court  at 
Halifax. 

Held,  aflBrming  the  judgment 
of  Graham,  E.  J.,  that  the  Court 
had  no  jurisdiction  and  that  thie 
action  must  be  dismissed. — Hart 
V.  Fumess  Withy  &  Co.,  Ltd.;  74. 

See  Parliamentary  Elections. 


JURY  NOTICE. 
See  Trial. 


LANDLORD    AND    TENANT. 

Injury  to  tenant  -  Tenant  otterholding 
Overjtow  of    Water    A  egtif^cnce  * 
of  Contractor  emptoyed  to  make 
alterations. 

See  Negligence. 


LIBEL  AND  SLANDER. 

Defamation — Evidence —  Non^ 
direction — D amag  e s — P  etty 
squabble. — In  an  action  claiming 
damages  for  defamation  of  char- 
acter, in  which  the  jury  awarded 
plaintiff  $500  damages,  the  evi- 
dence showed  that  plaintiff  was  a 
tenant  of  defendant  paying  rent 
for  the  property  occupied  by  her 
and  receivinsT  a  cejtain  sum   in 
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return  for  the  supiwrt  of  defend- 
ant who  boa,7ded  witbi  her.  The 
words  complained  of  were  alleged 
to  have  been  snoken  on  the  term- 
ination of'  this  arrangement  when 
plaintiff  removed  her  goods  from 
the  hoiLse,  and  were  alleged  to 
be  "You  stole  my  feather  bed  and 
silver  spoons/'  The  evidence  of 
witnesses  called  by  plaintiff  show- 
•^ed  that  the  words  first  used  by 
defendant  were  "You  took  my 
feather  bed  and.  silver  .  spoons/' 
but  t^iat  when  plaintiff  asked  him 
the  question,  "Do  you  really 
blame  me  'for  stealing  them/' 
defendnnt  replied,  "Most  un- 
doubtedly I  do."     •  • 

There  was  further  evidence  to 
the  effect  that>  defendant  was  an 
old  man  of  85  jears  of  age,  very 
indistinct  in  his  speech  and  hard 
of  hearing  and  accustomed  to 
make  use  of  an  ear  trumpet,  and 
that  on  tlic  occasion  of  speaking 
the  words  complained  of  he  did 
not  use  an  ear  trumpet, '  Thjere 
was  no  evidence  that  defendant 
correctly  heard  the  question  .ad- 
dressed to  him  by  plaintiff  in  the 
words  used  by  her,  or  that  he 
meant  to  accuse  her  of  stealing, 
or  that  the  words  used  by  him 
might  not  have  been  used  in  a 
perfectly  innocent  sense. 

Held,  that  this  view  of  the 
question  should  have  been  placed 
before  the  jury  bv  the  presiding 
judge,  and  that  they  should  have 
been  asked  to  consider  the  ques- 
tion in  what  sense  the  hearers 
understood  the  words  used,  and 
that  t(^  <r>re  having  been  no  such 
instructions  the:'e  must  be  a  new 
trial. 


Some  of  the  remarks  used  by 
the  presiding  judge  were  calculat- 
ed to  impress  ihe  jury  with  the 
idea  that  they  had  unlimited 
scope  in  relation  to  the  question 
of  damages,  although  this  impres- 
sion would  be  corrected  to  some 
extent  by  later  instructions.  The 
jurv^  nevertheless  awarded  heavy 
damafres  in  what  the  court  re- 
garded as  a  mere  petty  squabble. 

Held,  that  this  was  further 
reason  for  ordering  a  new  trial. 
— McLean  v.  CampheU,  356. 


LIEN. 
See  Mechanics'  Liens. 


LIMITATION   OF    ACTIONS. 

Acknowledgment  or  payment 
to  a  stranger, — An  acknowledg- 
ment or  payment,  to  take  a  debt 
out  of  the  statute  of  limitations, 
must  be  made  to  the  party  legally 
entitled  to  receive  the  same  or  his 
agent.  An  acknowledgment  or 
payment  made  to  a  person  who 
occupies  the  position  of  a  stranger 
has  no  bindling  force  or  effect 
whatever. — Moore  v.  Roper,  161. 

Income  of  trust  estate — Liability  of 

executors  restricted  to  period  of  six 

years  before  commencement 

of  action. 

See  Trustees. 


LIQUOR   LICENSE  ACT. 
See  Contract^  3. 


MASTER   AND    SERVANT. 
See  Negligence,  2,  3,  4. 
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MECHANICS'    LIENS. 

Ooods  supplied  contractor — 
Identification  of  premises — FaiU 
ure  to  retain  percentage, — C.  & 
W..  who  were  awarded  a  contract 
to  place  heating  apparatus  in  a 
hotel  building,  owned  by  the  de- 
fendant, D.,  ordered  materials 
required  from  plaintiffs  in  a 
letter  stating,  "We  have  secured 
contract  for  hotel  which  requires 
above  goods." 

Ileldj  that  these  words  suffi- 
ciently identified  the  building 
for  which  the  goods  were  required. 

Tbie  sub-contract  was  ma^e 
September  29th,  1902  and  the 
final  payment  was  made  by  D.  to 
the  principal  contractor  on  the 
21st  November,  1902,  when  the 
work  was  all  through,  without 
'X}taining  fifteen  per  cent,  for  30 
days,  as  required  bv  the  Me- 
cbanics'  Lien  'Act,  R.  S.  (1900) 
c.  171,  s.  8. 

Held,  that  D.  was  required  to 
retain  the  percentage  whether  be 
had  notice  of  the  sub-contract  or 
not.  and  that  (hie  paid  it' at  his 
own  peril,  if  there  was  a  sub- 
contractor in  existence  who  was 
prejudiced  by  the  payment. — 
Dominion  Radiator  Co,  v.  Cann^ 
237. 


MINES  AND   MINEEALS. 

Rental — Payment  by  cheque 
afterwards  dishonored — Right  of 
third  partia  intervening — -Juris- 
diction of  Commissioner. — The 
rentals  payable  by  defendant 
Companv  for  gold  minins:  areas 
held  bv  them  under  lease,  fell  due 
July  2nd,  1904,  and  continued 
unpaid  for  30  days  thereafter. 


On  the  last  day  for  payment 
the  solicitor  for  A.,  the  holder  of 
a  judgment  lien  against  the  com- 
pany, acting  under  the  provisions 
of  R.  S.  1900,  c.  18,  s.  43,  went 
to  the  Mines  Office  and  made  out 
and  gave  to  a  clerk  his  check  in 
payment  of  t^le  rental,  and  an 
entry  of  payment  was  made 
opposite  the  lease  in  the  books  in 
the  office,  and  a  .receipt  was  pre- 
pared. 

On  the  following  day  the  check 
was  presented  for  payment  and 
was  returned  indorsed  "no  funds*', 
and  the  entry  in  the  books  and 
the  receipt  (still  not  delivered) 
were  cancelled. 

Held,  assuming  that  payment 
by  check  would  be  good,  as  to 
which  quaere)  that,  ttMe  cheque 
having  been  dishonored,  the  lease 
was  forfeited,  and  the  Com- 
missioner of  Mines  could  not  sub- 
sequently, as  against  the  interven- 
ing rights  of  third  parties,  who 
had  made  application  for  the 
areas  thus  vacated,  accept  pav- 
ment  from  A.  or  his  solicitor,  for 
the  purpose  of  preserving  "  the 
ris^hts  of  A.,  whether  by  good 
cheque  or  otherwise. 

Held,  affirming  the  judgment 
of  the  Commissioner  of  Mines  on 
this  point,  that  he  (Commission- 
er') hiad  no  jurisdiction  to  deal 
with  tVie  supposed  equities  of  A- 
as  against  H.,  a  member  of  the 
Company  who  had  filed  an  appli- 
cation, on  the  theor}'  that  H.,  as 
a  member  of  the  Company,  could 
not  allow  the  lease  to  be  forfeited, 
and  take  a  fres'i  title  in  himself 
as  against  A. — Re  Hanright  and 
Lal'cvicw  Mining   Co,,  27S. 
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See  Fraud  and  Misrepresenta- 
tion; N^EGLIGENCE^  2. 


MISDIRECTION. 
See  Negligence,  1. 

MUNICIPAL  CORPORATION. 
See  Crown. 


NEGLIGENCE. 

1,  Electric  elevator — Negli- 
gence in  operating — Action  by 
father  of  deceased  personally  and 
as  administrator — Improper  re- 
jection of  evidence — Contributory 
negligence. — Plaintiffs  son,  who 
was  employed  as  a  watotanan  by 
the  Government  of  Canada,  and 
boarded  at  home  with  his  father, 
was  killed  as  the  result  of  an 
accident  while  attempting  to 
leave  a  passenger  elevator  in 
defendant's  building.  The  de- 
ceased had  entered  the  elevator 
for  the  purpose  of  seeing  a  tenant 
whose  office  was  situated  on  one 
of  the  upper  floors  of  the  building, 
and,  not  finding  thie  person  whom 
he  desired  to  see,  had  continued 
to  ride  up  and  down  in  the 
elevator.  He  finally  attempted 
to  leave  the  elevator  as  another 
passenger  entered,  and  just  as 
the  boy  in  charge  started  the 
elevator  and  was  in  the  act  of 
closing  the  door,  and  was  caught 
between  the  floor  of  the  building 
and  the  upper  part  of  tTi'e  elevator 
cage,  and  received  injuries  from 
which  he  died. 

In  an  action  by  plaintiff  per- 
sonally, and  as  administrator  of 
deceased,  claiming    damages,  the 


ju,ry  awarded  plaintiff  "for  loss  of 
deceased's  services  since  death 
$1,500.'' 

Held,  that  this  part  of  the 
verdict  could  not  be  sustained 
without  overruling  the  common 
law  rule  that  in  a  civil  court  the 
death  of  a  human  being  cannot 
be  complained  of. 

On  the  trial,  evidence  was 
offered  of  the  proceedings  in,  and 
judgment  dismissing,  a  former 
^btioDJ,  brought  by  (plaintiff  as 
administrator,  sueing  for  the 
benefit  and  on  behalf  of  himself 
as  father  and  the  mother  of 
deceased,  imder  the  act  cor- 
responding to  Lord  Campbell's 
Act,  in  respect  to  the  same 
alleged  negligence. 

Held,  that  the  evidence  was 
improperly  rejected  and  that,  for 
this  reason  also,  tifclis  part  of  the 
verdict  could  not  stand. 

The  jury,  in  addition  to  the 
damages  above  mentioned,  award- 
ed "for  damages  to  deceased's 
estate  from  the  happening  of  tiie 
accident  to  death,  and  for  neces- 
sary expenses  $37.50." 

Held,  that,  there  being  no  con- 
tract for  safe  carriage,  and  the 
case  being  simnly  one  of  tort,  for 
alleged  negligence,  the  action  died 
with  deceased. 

Held,  also,  that  there  was  evi- 
dence of  negligence  on  t'hle  part 
of  deceased,  in  attempting  to 
leave  the  elevator  at  the  time  he 
did,  which  contributed  to  the 
happening  of  the  accident  and 
which  should  have  been  submitted 
to  the  jury. 

The  learned  trial  judge,  in 
summing  up,  said  to  the  jury, 
"I    cannot,   understand,    myself^ 
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how  the  negligencse  of  the  de- 
ceased contributed  to  this  acci- 
dent." 

Held,  that  this  was  equivalent 
to  telling  them  that  there  was  no 
evidence  of  the  fact,  and  was 
misdirection. 

Held,  also,  that  the  direction 
to  the  jury  that,  if  they  found 
that  deceased  pushed  open  the 
closed  door  to  get  out,  they  might 
find  that  ttere  was  contributory 
negligence,  was  calculated  to 
hinder  the  jury  from  considering 
any  evidence  which  they  them- 
selves might  be  able  to  discover 
tending  to  show  that  there  was 
contributory  negligence.— ffat^Zey 
V.  Wright, ^17. 

2.  Injury  to  workman — Con- 
tributory liegligence. — In  oq 
action  against  defendout  company 
to  recover  damages  for  negli- 
gence causing  the  death  of  plain- 
tiff's son,  a  woirkman  employed 
in  defendant's  mine,  the  defence 
of  contributory  negligence  was 
raised.  The  cause  of  death  was 
the  breaking  away  from  its  fasten- 
ing of  a  car  used  for  the  purpose 
of  hauling  coal  up  a  slope  lead- 
ing from  the  mine.  The  evidence 
showed  that  the  fastening  used  to 
attach  the  car  to  thte  rope  was  fit 
for  the  purpose  for  which  it  was 
emploved,  and  that  it  was  in  good 
condiiSon.  Also  that  the  deceased 
was  on  the  '"haulage  way/'  where 
the  accident  occurred,  contrarv  to 
orders,  there  being  a  "travelling 
way"  by  whidb  workmen  were 
required  to  go  up  and  down. 

Held,  dismissing  plaintiff's  ap- 
peal with  costs,  that  plaintiff 
could     not     recover    under     the 


(Circumstances  shown. — Howie  v. 
The  Dominion  Coal  Co,,  111. 

S.  Contractor —  Injury  to 
goods  of  overholding  tenant — 
Overflow  of  water, — Plaintiff  was 
tenant  of  premises  which  were 
subject  to  a  mortgage  made  before 
the  commencement  of  the  tenancy. 
The  mortgage  having  been  fore- 
closed, and  the  tenancy  thfereby 
determined,  sometime  prior  to  the 
date  at  which  it  would  otherwise 
have  expired,  an  agreement  was 
entered  into  between  plaintiff  and 
the  mortgagor  by  which  plaintiff, 
in  consideration  of  a  sum  of 
money  to  be  paid  him  in  cash  by 
the  mortgagor,  (the  money  being 
advanced  for  this  purpose  by  the 
purchaser)  and  the  providing  by 
the  mortgagor  of  other  premises 
in  which  to  carry  on  his  business, 
agreed  to  move  out  by  the  28th 
of  February,  then  next,  and  to 
hand  over  the  premises  to  the 
purchaser,  who  was  contemplating 
extensive  alterations,  and,  in  the 
meantime,  to  pay  rent  to  the 
purchaser.  Owing  to  failure  on 
the  part  of  the  mortgagor  to 
provide  other  premises  by  the 
date  stipulated,  plaintiff  failed  to 
move  out  as  agreed.  Defendant, 
who  had  contracted  to  make  the 
alterations  required  by  the  pur- 
chaser, entered  on  the  2nd  March, 
and  commencing  tearing  down 
walls  and  plaster  on  i^r^  upper 
floor.  In  the  course  of  this  work 
the  waste  pipe  leading  from  a 
basin  on  the  upper  floor  became 
choked  with  plaster,  and  the  tap 
over  the  basin  havinsr  been  turned 
on  at  a  time  when  the  water  was 
not  running,  and  not  turned  off 
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again,  the  water  subsequently 
overflowed  the  basin  and,  passing 
down  throug<hl  the  floors,  damaged 
plaintiff's  goods. 

Held,  per  Ritchie  and  Town- 
siiEND^  JJ.,  that,  under  the 
circumstances  mentioned,  there 
was  no  duty  cast  upon  defendant 
of  protecting  plaintiff's  property 
except  against  wilful  or  wanton 
injury,  of  which  there  was  no 
evidence. 

Also,  assuming  the  tap  to  have 
been  turned  on  and  not  turned 
off  again  by  one  of  defendant's 
servants,  which  was  not  clearly 
proved,  that  the  use  of  the  tap 
and  basin  Wad  no  connection  with 
the  work  which  the  workmen  were 
employed  to  do,  and  was  not 
within  the  scope  of  their  employ- 
ment in  carrying  out  defendant's 
or.dera  and  was  not  an  act  which 
he  could  have  anticipated,  or  for 
W(hich  he  would  be  liable. 

Per  KiTCiiiE,  J.  That  to  render 
defendant  liable  it  must  be  proved 
beyond  any  reasonable  doubt  that 
the  damage  was  occasioned  by 
some  negligent  act  committed  by 
defendant  or  his  servants,  and 
that  the  onus  of  establishing  this 
was  not  satisfied,'  there  having 
been  abundant  opportunity  for 
some  one  else  to  ha^^  turned  on 
the  tap  after  defendant's  work- 
men left  the  building. 

Per  TowNSiiEND,  J.  That 
plaintiff  being  in  the  position  of 
a  trespasser,  and  in  t^.te  building 
at  the  time  when  defend  ant -iwas 
carrying  on  his  work,  (the  work 
being  done  with  at  least  ordinarv 
care)  he  was  there  subject  to  all 
the  risks  incident  to  occupation 


at  such  a  time,  and    must   bear 
the  consequences. 

Per  Graham,  E.  J.,  dissenting. 
Held,  ( 1 )  That  plaintiff  could 
not  be  held  to  be  a  trespasser  or 
bare  licensee,  and  had  a  right  as 
distinguished  from  mere  per- 
mission, but,  assuming  him  to  be 
such,  inasmuch  as  his  goods  were 
known  to  be  urK)n  the  premises, 
defendant  and  his  assents  or  work- 
men v/ere  bound  to  exercise  the 
care  of  prudent  men. 

i:l)  That  there  was  evidence 
io  justify  the  finding  that  the 
injury  complained  of  was  caused 
by  tilie  neglect  of  defendant's 
servant  in  a  matter  within  the 
scope  of  his  authority. — Sievert  v. 
Brook  field,  115, 

Jf,  Negligence —  Master  .and 
servant — Employers'  Liability  Act 
— Failure  to  provide  proper  plant 
and  r-easonahly  safe  place — Con- 
tributory negligence,  —  Where 
plaintiff  was  required  to  perform 
a  piece  of  work  in  a  dangerous 
placet  by  a  person  in  the  employ- 
ment of  defendant  company, 
whose  orders  he  was  required  to 
obey,  and  while  so  engaged,  was 
struck  by  a  moving  car  and  severe- 
Iv  injured,  the  company  having 
fouled  to  provide  proper  plant 
and  reasonably  s^fe  place  for  the 
performance  of  the  work,  he  was 
directed  to  do. 

Held,  that  plaintiff  was  en- 
titled to  recover  compensation 
for  tVie  injuries  sustained. 

Held,  also,  that  as  plaintiff, 
although  aware  of  tl:ie  secious 
danger  of  working  where  he  did, 
felt  obliged  to  do  so  under  peril 
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of  dismissal  if  he  refused,  he  was 
not  guilty  of  such  contributory 
negligence  as  would  preclude  his 
recovery* — Oliver  v.  Dominion 
Iron  and  Steel  Co.,  18S.. 

5.  Electric  .  Railway  Co. — In- 
jury to  passenger —  Dangerous 
condition  of  car  steps, — The  steps 
of  an  electric  car,  owned  and 
operated  by  the  defendant  com- 
pany, were  in  a  slippery  condition 
in  consequence  of  exposure,  while 
in  use,  to  snow  followed  by  rain, 
sleet  and  cold. 

Th)e  evidence  showed  that  the 
car  had  been  thoroughly  cleaned 
in  the  morning,  before  being  sent 
out,  and  that  it  would  not  have 
been  practicable  to  operate  it  in 
such  weather  as  that  which  pre- 
vailed at  the  time  and  to  send  it 
back  constantly  to  the  barn  to 
have  tlx)  snow  and  ice  removed. 

Held,  that  nassengers  boarding 
and  leaving  the  car  at  such  a  time 
were  bound  to  exercise  more  than 
ordinary  caution,  and  that  it 
would  not  be  reasonable  to  hold 
the  company  accountable  for  in- 
junes  sustained  by  plaintiff,  a 
passenger  on  ono  of  their  cars, 
tyho,  in  getting  off  the  car,  slip- 
ped and  fell.' — MrCormack  v. 
The  Sydney  and  Glace  Bay  Ry. 
Co.,  25 J,. 

6.  Electric  Railway  Co. — In- 
jury to  foot  passenger — Excessive 
speed — Burden  of  proof. — Plain- 
tiff was  proceeding  along  the  track 
of  the  defendant  companv,  on  a 
public  street  in  t^e  Citv  of 
Svdney,  when  he  was  overtaken, 
struck,  and  severely  injured  by  an 
electric    car.    which    was    being 


driven  at  an  excessive  and  daneer- 
ous  rate  of  speed. 

At  the  time  of  the  accident, 
plaintiff  was  prevented  from 
Escaping  by  the  car  of  another, 
line,  which  was  obstructing  the 
crossing  in  front  of  him,  and  by 
banks  of  snow,  which  tjad  been 
thrown  up  by  defendant's  plow, 
at  the  side  of  the  track  upon 
which  he  was  standing. 

Held,  setting  aside  the  judg- 
ment for  defendant,  and  ordering 
a  new  trial,  that  the  burden  of 
showing  that  plaintiff  had  means 
of  escape,  was  upon  the  defendant 
company. 

Also,  Th^t  plaintiff  having  the 
ris^ht  to  be  where  he  was,  and  the 
whole  event,  from  the  moment 
he  discovered  his  danger  to  the 
time  he  was  struck,  having  hap- 
pened in  the  course  of  a  few 
seconds,  he  was  not  to  be  held  to 
f:e  obligation  of  selecting  the 
best  possible  means  of  escape. — 
Ricketts  y.  The  Sydney  and  Glace 
Bay  Ry.  Co.,  270. 

7.  Electric  Railway  Co. — Ex- 
cessive speed — Injury  to  driver  of 
horse  and  waggon —  Nuisance 
caused  by  depositing  snow  on 
street — Contributory  negligence. 
— The  defendant  company  re- 
moved from  their  track  snow 
which  accumulated  there  during 
a  heavy  snow  storm,  and  deposit- 
ed it  upon  the  highwav  in  such 
a  way  as  to  make  it  impassable 
to  waggons  which  were  forced, 
in  consequence,  to  make  use  of 
the  company's  track,  of  which  the 
companv  had  notice. 

Plaintiff's  horse  and  wasrsron, 
while  proceeding  along  the  track. 
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was  overtaken  by  one  of  the 
defendant's  cars, .  and,  before  it 
could  escape,  was  run  into  and 
the  horse,  wae^g-on  and  harness, 
and  the  contents  of  the  waggon 
injured. 
^  The  evidence  showed  that  the 
car,  at  the  time,  was  being  driven 
at  an  excessive  rate  of  speed,  and 
that  the  driver  of  tiie  waggon 
made  repeated  efforts  to  attract 
the  attention  of  the  motorman, 
but  failed  to  do  so  although  there 
was  sufficient  light  and  there  was 
an  unobstructed  view  of  the  place 
where  the  waggon  was  at  the 
time  of  the  accident  for  a  distance 
of  four  hundred  yards. 

Held,  in  an  action  claiming 
damages  for  negligence,  that 
plaintiffs  were  entitled  to  recover. 

H^ld,  that  the  blocking  of  the 
highway  by  deitendant  constituted 
in  fact  as  well  as  in  law  a  nui- 
sance, and.  the  common  law  hav- 
ing been  infringed,  there  was  no 
burden  cast  upon  plaintiff  to 
show  a  requirement  by  the  local 
authorities  to  level  the  snow  to  a 
certain  depth  over  a  certain  area, 
and  that  such  reouirement  had 
not  been  complied  withj. 

Held,  also,  that  if  contributory 
negligence  was  relied  oH,  the  case 
was  one  in  which  defendant  must 
not  only  prove  such  negligence, 
but,  also,  that  it  was  of  such  a 
character  that  they  could  not  by 
the  exercise  of  ordinary  care  and 
diligence  have  averted  the  mis- 
c^.ief  which  happened. 

Held,  also,  that  the  restrictions 
in  the  company's  charter  in  re- 
lation to  the  levelling  of  snow 
placed  upon  the  highway,  amount- 
ed to  a  condition. — Bell  v.   The 


Cape  Sfeton  Electric  Co,,  Ltd., 
298. 

8.  Electric  Railway  Co,— In- 
jury to  waggon  and  driver— Rate 
of  speed — Contributory  negligence 
— Proximate  cause — Point  not 
raised, — A  waggon  in  which 
plaintiff  was  proceeding  from 
Sydney  to  Glace  Bay  was  struck 
by  an  electric  tram  car  owned 
aioid  operated  by  the  defendant 
company,  while  attempting  to 
cross  the  defendant's  track,  at  a 
place  known  as  Grand  Lake  Cros- 
sing, and  plaintiff  was   injured. 

The  evidence  showed  thiat  near 
the  crossing  there  was  a  down 
grade  for  a  distance  of  about 
3,000  feet,  and  then  an  up  grade 
for  1,000  feet  terminating  at  a 
siding  near  which  the  crossing  at 
wihich  the  accident  occurred  was 
situated.  On  the  down  grade  it 
was  usual  to  run  cars  at  a  speed 
from  20  to  25  miles  an  hour,  but 
Wihien  half  way  down  the  power 
was  shut  off  and  the  speed  on 
reaching  the  siding  was  10  miles 
an  hour.  When  plaintiff's  team 
was  first  seen  it  was  at  a  distance 
of  from  35  to  40  feet  from  the 
crossing,  and  the  car  was  distant 
from  50  to  75  feet  The  motor- 
man  in  charge  of  the  car  acted 
promptly  in  applying  the  brakes 
and  reversing  the  current  but 
was  unable  tq  avert  the  collision. 
ThJe  whistle  heA  been  blown  when 
300  yards  distant  from  the  cros- 
sing, and  the  car  was  provided 
with  suitable  annliances  for  stop- 
ping it  within  a  reasonable  time. 
The  rate  of  speed  at  which  tiie 
car  was  proceeding  waa  reajson- 
able  considering  the  time  and 
place.     Plaintiff  heard  a  whistle 
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blown  which,  he  supposed  to  be 
thlat  of  a  Sydney  and  Louisburg 
train  but  did  not  see  the  car  until 
his  horse's  head  was  distant  about 
20  feet  from  the  crossing.  There 
was  also  evidence  to  show  that  he 
failed  to  exercise  proper  care  in 
approaching  the  crossing  as  the 
reins  were  lying  loose,  and  one 
witness  called  for  plaintiff  testi- 
fied that,  at  the  time,  fhle  horse 
was  being  whipped  and  was  gal- 
loping. 

Held,  affirming   the    judgment 
of  the  trial  judge  and  dismissing 
the  action,    that    the    proximate 
cause  of  the  accident  was  neerli- , 
gence  on  the  part  of  the  plaintiff. 

Held,  that  a  point  not  raised 
by  the  statement  of  claim,  or  at 
the  trial,  where  evidence  might 
have  been  civen  to  displace  the 
contention,  should  not  be  raised 
on  appeal. — Livingstone  v.  S.  and 
G.  B.  Ry.  Co.,  SS6. 

Contractor  erecting  bull ding^In jury 
to  person  passing  by 

See  Damages. 
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NEW  TRIAL. 

In  case  tried  without  a  jury. — 
The  court,,  if  they  consider  that 
the  interests  of  justice  require  it, 
will  review  the  findings  of  the 
trial  judge  in  a  cause  tried  withh 
out  a  jury,  and  will  order  a  new 
trial,  directing  the  issues  to  be 
settled  by  a  jury. — Johns'on  v. 
Durant,  1^71. 


NUISANCE. 

Electric  Light  Co. — Discharge 
of  hot  water  and  steam  into  dram 
— Injury  to  adjoining  proprietor. 


— Defendant  company  connected 
a  drain  leading  from  their  prem- 
ises with  a  private  drain  con- 
structed by  plaintiff.  Hot  water 
and  steam, — originating  on  de- 
fendant's premises  and  passing 
into  their  drain,  flowed  back 
through  plaintiff's  drain,  and 
overflowed  his  cellar,  and  filled 
his  house  with  steam. 

Held,  following  Fuller  v.  Pear^ 
son,  23  N.  S.  R.,  263  and,  on 
apneal,  21  S.  C.  C,  337,  tbiat 
defendant  was  responsible  in 
damages. 

Weatherbe^  J.,  dissenfed,  as 
to  the  facts. — Andrews  v.  Cape 
Breton  Electric  Co.,  105. 

Deposit  oj  sn&iv  on  street  by  company 
*  operating  electric  railway. 

See  Negligence^  7. 


PARLIAMENTARY 
ELECTIONS. 

Election  petition — Setting  down 
preliminary  objection — Jurisdiction 
of  Chambers  judge — Rota — Words 
''Order,''  ''duties"  and  'arrange" 
— The  words  of  0.  35  of  the  rules 
of  the  Supreme  Court,  made 
under  the  Dominion  Controverted 
Elections  Act,  and  the  Table  of 
Chambers  work  indicating  the 
order  in  which  each  judge  shall 
sit  and  the  period  of  time  during 
whicji  I  he  shall  take  the  duties 
assigned.  &c.,  fulfil  the  provisions 
of  the  Dominion  Act.  Acts  of 
1887,  c.  7,  s.  2,  and,  there  being 
both  a  practice  as  to  the  order 
of  business  and  an  arrangement 
of  the  order  of  business,  a  judge 
sitting  at  Chambers  has  juris- 
diction to  make  an  order  setting 
down  preliminary  objections  to  an 
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election  petition  to  be  heard  before 
one  of  the  judges  of  the  Supreme 
Court. 

It  is  not  necessary  in  this 
province  that  there  should  be  a 
rota  before  suoh  an  application 
can  be  heard,  the  Englisii  practice 
in  that  particular  being  different, 
and  depending  upon  the  wording 
of  the  English  Act  applicable  in 
such  cases. 

The  words  "order'',  "duties", 
and  "arrange",  as  used  in  the 
Dominion  Controverted  Elections 
Act,  are  not  used  as  conferring 
jurisdiction. — Ripley  v.  Logan, 
S49. 


PARTNERSHIP. 

Dissolution — Good  will — (Jus- 
iomers-^Use  of,  firm's  name — 
Injunction. — Plaintiff  and  de- 
fendant dissolved  a  co-partner- 
ship whiohi  had  been  carried  on 
by  them  for  some  years,  as  dealers 
in  pianos,  orgrans  and  sewing 
machines,  under  the  name  and 
stvle  of  M.  B.Tos.  &  M..  In  con- 
sideration of  the  sum  of  $9,000 
paid  by  plaintiff  to  defendant, 
the  latter  assigned  to  plaintiff 
all  his  right,  &c.,  in  said  business, 
and  the  right  to  use  the  firm 
name,  and  covenanted  that  plain- 
tiff alone,  or  with  otihfers,  should 
have  tiho  right  to  carry  on  busi- 
ness under  the  name  of  M.  Bros, 
and  M.,  and  that  defendant  would 
not  in  any  way  interfere  with  the 
use  of  such  name  by  plaintiff. 

Defendant  subsequently  com- 
menced business  under  the  name 
of  M.  Bros.  &  Co.,  and  published 
an  advertisement  solicitiner  old 
customers  of  the  firm  of  M.  Bros. 
&  M.,  in  such  a  way  as  to  lead 


such  customers  and  the  public 
to  believe  that  in  dealing  with 
him  they  were  dealing  with  the 
old  firm. 

Heldj '  affirming  the  judgment 
of  the  trial  judge,  that  the  name 
adopted  by  defendant  was  calcu- 
lated to  deceive  persons  into  the 
belief  that  they  were  dealing  with 
plaintiff,  that  it  was  a  colorable 
imitation  of  the  name  under 
which  plaintiff  was  doing  busi- 
ness and  that  it  was  a  violation 
of  the  contract  that  defendant 
would  not  in  any  way  interfere 
with  the  use  of  such  name  by 
plaintiff. 

Held,  also,  thjat  the  advertise- 
ment published  by  defendant,  ad- 
dress3d  to  his  "old  customers"  as 
well  as  to  "any  new  ones  who  may 
favor  me  with,  their  patronage,'' 
in  which  he  stated  that  he  had 
merely  sold  his  interest  in  the 
retail  store  in  H.,  and  tbat  he 
would  still  continue  io  wholesale 
pianos,  &c.,  from  his  warehouse 
there,  contained  misrepresenta- 
tions and  concealments,  and  was 
calculated  to  deceive  the  public 
into  the  belief  that  he  represented 
the  business  of  the  old  firm. 

Held,  that  plaintiff  was  entitled 
to  an  order  restraininsr  defendant 
from  usinfiT  the  name  adopted  bv 
him,  and  from  solidtinsr  t^e  old 
customers  of  the  firm. — McDonald 
V.  Miller,  46. 


PAYMEXT. 

Earnest  money, —  Defendants 
contracted  through  plaintiffs  for 
the  purchase  of  a  vessel,  and  on 
completion  of  the  negotiations 
authorized  plaintiffs  to  draw  on. 
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them  for  a  portion  of  the  pur- 
chase money,  and  agreed  to  pay 
the  balance  on  delivery. 

Held,  that  a  reference  to  the 
.  part  payment  as  "earnest  money/' 
and  a  provision  for  forfeiture 
of  the  amount  paid  in  the 
•event  of  defendants  failing  to 
complete  the  purchase,  were  not 
sufficient  to  give  defendants  the 
option  of  forfeiting  their  deposit 
and  refusing  to  carry  out  their 
contract  as  to  the  balance. — 
Ilackett  V.  Rorke,  Jf35, 

Payment  by  cheque  after  watds  dis- 
honored. 

See  Mixes  and  Minerals  ;  Limi- 
tation OF  Actions. 


PLEADING. 

i.  Statement  of  claim — Special 
indorsement —  Words  "debt  or 
liquidated  demand" — Claims  for 
work  and  labor  and  goods  sold — 
Applraiion  for  summary  judg- 
ment under  0.  H, — A  claim  for 
reasonable  remuneration  for  work 
and  labor,  even  in  the  absence  of 
an  express  contract  as  to  the  rate 
of  remuneration,  comes  within 
the  description  of  a  "debt  or 
liquidated  demand",  and  may  be 
the  subject  of  a  special  indorse- 
ment. 

In  a  number  of  cases  in  which 
application  was  made  for  leave 
to  enter  final  judgment  under  0 
14  the  claim  indorsed  was  in  some 
cases  for  so  many  days  labor  at 
so  much  per  day,  and  in  others 
for  goods  sold  and  delivered  at 
a  named  price.  The  indorsements 
did  not  in  either  class  of  cases 
show    that    the    defendant    had 


agreed  or  contracted  for  the  labor 
or  the  goods  at  thle  prices  speci- 
fied. 

The  applications  were  refused 
by  the  judge  to  whom  they  were 
made  on  the  ground  that  the 
writs  were  not  specially  indorsed. 

Held,  allowing  plaintiff's  appeal 
and  granting  the  applications  for 
summary  judgment,  that  both 
cases  stood  upon  the  same  foot- 
ing; that  the  claim  for  work  and 
labor,  in  the  absence  of  an  express 
contract,  was  in  the  natulre  of  a 
quantum  meruit,  and  that  for 
goods  sold,  in  the  absence  of  a 
price  agreed,  in  the  nature  of  a 
quantum  valebant,  and  that  the 
form  good  in  the  one  case  must 
be  equally  good  in  the  other. — 
Graham  V.  The  Warwick  Gold 
Mining  Co.,  307. 

2.  Alternative  claims — Aaent 
and  undisclosed  principal — Cosi^. 
— In  an  action  for  breach  of  a  con- 
tract in  writing  (contained  in 
various  letters  and  telegrams) 
plaintiff  joined  as  defendants 
both  the  agent  through  whom 
the  contract  was  made  and  the 
undisclosed  princinal. 

Held,  dismissing  points  of  law 
raised  bv  defendants,  that  under 
the  Judicature  Act,  0.  16,  r.  6, 
plaintiff  could  join  the  two  de- 
fendants claiming  alternatively 
against  one  or  the  other,  and 
that  he  could  recover  at  the  trial 
against  one  or  the  other. 

Semble,  that  the  statement  of 
claim  in  such  case  sh<:^uld  read 
"the  plaintiff  claims  alternatively 
against  one  or  other  of  the  de- 
fendants,^' rather  than  "the  plain- 
tiff claims     .     .     .     damages." 
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Held,  further,  dismissing  the 
point  of  law  raised  by  plaintiffs 
that  the  plea  of  the  defendant  B, 
that  if  any  agreement  was  entered 
into  between  plaintiff  and  de- 
fendant, it  was  entered  into  by 
B  as  agent  of  the  other  defendant, 
and  not  on  his  own  account,  and 
that  at  the  time  plaintiff  knew 
that  B  was  so  acting,  was 
sufficiently  pleaded,  there  being 
nothing  to  prevent  the  inference 
that  the  fact  set  forth  in  the 
allegation  that  B.  entered  into 
the  agreement  (in  the  letters  and 
telegrams)  solely  as  agent  of  the 
other  defendant  and  not  on  his 
own  behalf  appeared  on  the  face 
of  the  corespondence. 

Al^o,  that  both  parties  having 
failed  on  substantial  points  there 
should  be  no  costs. — Hart  v. 
Bissett,  320. 

Statement  of  claim  -  Point  not  raised^ 
See  Xegligence,  8. 


RES  JUDICATA. 
See   Estoppel. 


POSSESSION. 

Possession  taken  under  bill  of  sale 
before  lei'y  by  sherijff. 

See  Bills  of  Sale  and  Chattel 
Mortgages,  1. 


PRIXCIPAL   AND  AGENT. 

See  Contract,  3;  Sales,  3. 


PROVINCIAL  LEGISLATURE 

See  Constitutional  Law. 


REFEREE. 

Varying  report— -Power  of 
judge  to  correct  error^.—Reference 
was  ordered  to  a  master  to  ascer- 
tain the  amount  of  C's  interest  as 
a  residuary  legatee  in  the  estate  of 
N.,  and  also  thse  amount  of 
receipts  and  expenditures  by  the 
deceased  trustee  of  the  estate  in 
the  trustee's  life-time. 

After  reviewing  the  report  the 
learned  judge  by  whom  the  order 
was  made  in  the  first  instance 
referred  the  report  back  to  be 
varied,  and  with  further  instruc- 
tions. 

Held,  that  the  whole  cause  and 
matters  in  controversy  being  still 
before  the  judge  he  had  power, 
in  giving  further  directions  to 
the  referee,  to  correct  any  errors 
into  which  he  thought  he  (had 
fallen,  the  cause  in  this  respect 
being  unlike  a  common  law 
action. — Cairns  v.  Murray,  451, 


QUANTUIVI   MERUIT. 
See  Pleading,  1. 


SALES. 

1.  Representations  as  to  con- 
dition— Waiver  of  examination — 
Concealed  defect — Agent  to  buy 
— Duty  to  use  ordinary  diligence, 
— Defendants  wrote  plaintiffs  en- 
quiring whether  they  knew  of  a 
vessel  fulfilling  certain  require- 
ments, and  which  they  could  **in 
every  respect  recommend  and 
guarantee." 

Plaintiffs  replied,  mentioning 
and  recommending  a  vessel  offer- 
ed for  sale,  but  saying,  "if  you 
consider    this    vessel    we    would 
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advise  you  to  send  a  man  and 
inspect  her,  as  we  would  not  care 
about  sending  you  a  vessel  and 
then  not  to  turn  out  satisfactory." 

Defendants  wrote  in  return 
that  they  were  unable  to  send  a 
man  to  examine  the  vessel,  but 
were  prepared  to  take  her  on 
plaintiifs'  recommendation.  They 
tiiereupon  authorized  plaintiffs  to 
buy  the  vessel  and  draw  on  them 
foi  a  portion  of  the  purchase 
money,  and  agreed  to  pay  the 
balance  on  delivery. 

Held,  that  when  the  bargain 
was  finally  struck  between  plain- 
tiflEs,  acting  for  the  vendor,  and 
ihe  vendee,  the  property  passed, 
and  there  was  no  further  locus 
poenitentiae  after  that  date. 

Some  time  after  obtaining  de- 
livery, defendants  discovered  that 
the  vessel  was  infected  with  dry 
rot,  a  fact  which  made  her  practi- 
cally valueless,  but  could  not  be 
detected  by  any  ordinary  inspec- 
tion. 

Held,  that  in  making  the  repre- 
sentations they  did  as  to  the  con- 
dition of  the  vessel,  and  in  the 
conduct  of  the  negotiations,  plain- 
tiffs were  only  bound  to  use 
ordinary  diligence  in  the  dis- 
charge of  their  duties,  and  the 
evidence  fully  warranted  the  con- 
clusion that  such  diligence  was 
used. 

Held,  further,  that  a  reference 
to  the  part  payment  as  "earnest 
money,"  and  a  provision  for  for- 
feiture of  the  amount  paid  in  the 
event  of  defendants  failing  to 
complete  the  purchase,  were  not 
sufficient  to  give  defendants  the 
option  of  forfeiting  their  deposit 
and  refusing  to  carry  out  their 


contract    as    to    the    balance. — 
Hackett  v.  Rorke,  435. 

2.  Delivery. — Where  the  de- 
livery of  goods,  after  negotiations 
for  a  sale,  is  as  consistent  with 
defendant's  account  of  the  trans- 
action (delivery  on  approval)  as 
it  is  with  plaintiffs,  the  trial 
judge  is  in  eirror  in  regarding  the 
delivery  as  a  fact  which  requires 
explanation,  and  throws  the  bur- 
den on  defendant. — Johnston  v. 
Durant,  Jfll. 

8,  Improper  reception  of  evi- 
dence— Harmless  error — A  dmis- 
sion. — In  an  action  for  goods 
sold  and  delivered,  to  which  the 
defence  set  up  was  that  the  goods 
in  question  were  only  delivered  to 
defendant  as  manager  of  plain- 
tiffs' business  and  not  otherwise, 
books  of  account  kept  by  plain- 
tiffs were  received  in  evidence 
against  defendant. 

Held,  that  the  evidence  in 
question  was  improperly  received, 
and,  the  court  being  unable  to 
say  with  certainty  that  the  evi- 
dence did  not  enter  into  the 
materials  that  produced  upon  the 
mind  of  the  trial  judge  the  con- 
viction expressed  in  his  judgment 
in  favor  of  plaintiffs,  and  the 
court  being  unable  to  say  with 
certainty  what  the  Judgment  of 
tie  t^ial  judge  excluding  the 
evidence  improperly  received 
would  have  been. 

Held,  that  there  must  be  a  new 
trial. 

It  was  argued  for  plaintiffs 
that  the  reception  of  the  books  of 
account  was  "harmless  error," 
inasmuch  as  they  could  only  have 
been  received  to  fix  the  value  of 
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the  goods  sold  and  delivered,  and 
such  value  was  fixed  independent- 
ly of  the  books  by  tible  admission 
of  defendant. 

The  whole  question  in  dispute 
being  whether  defendant  was  a 
purchaser  or  not,  and  there  being 
evidence  that  defendant  was  not 
aware  that  plaintiffs  were  mak- 
ing a  claim  against  him  until 
shortly  before  the  action  was 
brought,  the  admission  relied  upon 
being  vague  in  its  character,  and 
the  amount  of  goods  sold  bring 
only  capable  of  being  ascertained 
from  plaintiffs'  books. 

Held,  that  the  admission  was 
not  of  the  nature  or  effect  which 
such  an  argument  required. 

Semble,  if  it  were  conceded 
that  defendant  was  a  purchaser 
of  the  goods  sent  the  evidence  as 
to  his  admissions  on  this  point 
would  probablv  suffice  to  fix  the 
amount. — Carstens  v.  Muggdk, 
SOL 

Jf.  Conditional  sale — Ayree- 
ment  unrecorded  not  good  as 
against  bona  fide  purchaser  for 
lalu  — incomplete  caus2. — Plain- 
tiffs, through  their  agept  K.,  sold 
to  F.  a  piano  for  the  sum  of 
$300,  F.  paying  a  nortion  of  the 
purchase  money  in  cash  and  giv- 
ing his  promissory  notes  for  the 
balance  extending  ovor  a  period 
of  thirty-four  months. 

Immediately  after  the  sale  and 
after  receiving  delivery  of  the 
piano,  F.  signed  a  purdbase  and 
hiring  agreement,  under  which, 
upon  completion  of  the  payments 
to  be  made  by  him,  he  was  to 
become  owner  of  the  piano,  the 
title  to  which,  in  the  meantime, 


remained  in  the  vendors.  It  was 
further  agreed  that  in  tl:te  event 
of  F.  becominfir  insolvent,  ot  at- 
tempting to  sell  or  part  with  the 
possession  of  the  piano,  all  rights 
of  F.  should  cease  and  the  vendors 
should  be  at  libertj'  to  retake 
posse^^ion. 

F.  sold  the  piano  to  the  defend- 
ant while  about  one-half  of  the 
purchase  money  was  strll  unpaid. 

Held,  that  the  agreement  signed 
by  F.,  having  been  taken  by  way 
of  security,  should  have  been  filed 
under  the  provisions  of  the  Bills 
of  Sale  Act,  R.  S.  1900,  c.  142, 
s.  8,  in  order  to  be  valid  against 
creditors  or  an  innocent  pi^rchaser 
for  value,  and  not  haviner  been 
so  filed,  plaintiffs  could  not 
recover. 

One  of  the  clauses  of  the  agree- 
ment contained  a  number  of 
blanks  which  by  inadventence 
were  not  filled  up  at  the  time  th^ 
agreement  was  executed. 

Held,  that  the  Court  could  not 
give  effect  to  the  clause  in 
question,  but  must  deal  with  the 
agreement  as  if  the  clause  were 
not  there  at  eXh— Miller  Bros.  v. 
Blair,  292, 

See  Fraud  a^td  Misrepresenta- 
tion; Pleading^  1;  Sheriff. 


SHERIFF.. 

Sale  without  statutory  author- 
ity,— A  sale  by  the  Sheriff,  of 
book  debts,  without  stat'^tory 
authority,  is  void,  and  confers  no 
rigthit  upon  the  purchaser. — Moore 
V.  Roper,  iSl, 
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SHIPPING. 

Chatter  party — Contiad  made  by 
letter  and  telegiams. 

Charier  parti/— Contract  made 
by  letters  and  telegrams, — Plain- 
tiffs, through  their  agents,  H., 
and  defendants  negotiated  for  the 
chartering  by  plaintiffs  to  de- 
fendants of  the  steamer  T..  then 
at  Chatham,  N.  B.  Defendants 
desired  to  have  the  steamer 
delivered  to  them  at  North  Syd- 
ney, but,  after  some  negotiations, 
on  tbie  9t!i  October,  offered  to 
take  delivery  at  Chatham  and  use 
the  vessel  for  th^'ee  months  if 
navigation  remained  open.  Plain- 
tiffs declined  to  take  the  risk  of 
navigation  remaining  open  and, 
on  October  15th,  plaintiffs  offered 
to  close  at  three  months,  and  take 
the  risk  of  navigation  remaining 
open.  On  the  same  day  plaintiffs' 
agent  replied:  "Have  closed  in 
ac^cord'jnce  your  telegram  to-day 
and  arranged  delivery  North  Syd- 
ney." On  the  following  day  de- 
fendants replied :  "  Telegram 
received  closing  T.  Try  to  get 
her  delivered  North  Sydney  end 
October.' 

Held,  dismissing  defendants' 
appeal,  tMat  defendants,  by  their 
telegram  of  October  15th,  in  view 
of  previous  correspondence,  dis- 
closed an  intention  to  authorize  a 
contract  according  to  what  had 
already  been  embodied  in  writing, 
and  that  the  replv  to  that  tele- 
grnm  conveyed  all  tliat  was  re- 
quired to  embody  the  terms  of  the 
charter. 

Field,  that  defendants,  whose 
position  was  chansred  on  tHe  22nd, 
could  not,  by  continuing  the  cor- 


respondence and  raising  other 
questions,  escape,  the  effect  of  the 
mutual  .terms  ,  previously  agreed 
upon. — IlecJda  v.   Canard,  97.  . 


SPECIAL    INDORSEMENT. 
^See,  Pleading,  1. 


SPECIFIC    PERFORMANCE. 

Agreement  to  convey  land — 
Measurements  controlled  by  de- 
scription.-r—ln  an  action  brought 
by  plaintiff  claiming  thjs  specific 
performance  of  an  agreement  for 
the  conveyance  of  land,  and  a 
declaration  that  plaintiff  was 
entitled  to  a  reduction  in  the 
price  of  the  land  in  proportion 
to  the  amount  of  land  which, 
defendants  migUlt  be  unable  to 
convey,  it  appeared  that  defend- 
ants' t?stator  entered  into  an 
agreement  with  plaintiff  for  the 
sale  to  him  of  "the  house  and 
premises  on  P.  street,  now  occu- 
pied by  Mrs.  L.,  S2  feet  more  or 
•  less  frontage  on  P.  street  and  67 
more  or  loss  in  '  depth."  It 
further  appeared  that  the  land  in 
question  measrured  67  feet  in 
depth  on  one  side  but  that,  -  on 
the  other  side,  at  thle  rear  a  piece 
of  land  measuring  13  feet  by  14 
had  been  taken  out  of  the  land 
previous  to  the  time  at  which  it 
was  acquired  by  defendants' 
testator,  and  was  fenced  off  from 
the  portion  conveyed  to  deceased 
and  occupied  by  L. 

Held,  that  the  implication  as 
to  tbe  uniform  depth  of  the  lot 
whiehi  would  arise  from  the 
measurements  ought  not  to  pre- 
vail, there  being  a  certain  descrip- 
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tion  qxpressed  in  the  agreement, 
viz.,  the  occupation  by  L. 

Also,  assuming  that  the  distance 
to  the  rear  line,  from  the  measure- 
ments given,  must  be  assumed  to 
be  equal,  that  the  case  was  one  in 
which  the  maxim  falsa  demon- 
stratio  non  nocet,  applied,  it  being 
absolutely  necessary  to  take  the 
occupancy  of  L.  in  order  to  obtain 
the  base  line. 

Also,  that  the  description 
answering  to  the  holding  of 
deceased  ought  to  prevail  over  the 
implied  description,  or  subsequent 
addition,  which  would  be  false. — 
MacEchen  v.  Mac  Donald,  59, 


STATUTES. 

L  Error  in  printing — Amend- 
ing Act — Retrospective  effect, — 
The  Assessment  Act,  R.  S., 
(1900),  c.  73,  8.4,  sub.  sec.  (p), 
by  the  accidental  insertion  of  the 
word  "exempted",  rendered  liable 
to  assessment  property  of  the 
plaintiff  company,  which  had 
previously  been  exempted.  It  was 
admitted  that  the  word  imposing 
t'^e  liability  was  not  contained  in 
the  manuscript  revision  of  the 
statutes,  but  was  inserted-  by 
error  in  the  pointed  copy,  de- 
posited in  the  office  of  the  Prov- 
incial Secretary,  which,  it  was 
declared,  by  the  Act  respecting 
the  Revised  Statutes,  Acts  of 
1900,  c.  44,  s.  5,  should  be  held 
to  be  the  original.  By  an  act  of 
the  following  year,  (Acts  of  1902, 
c.  25)  the  error  was  corrected  by 
striking  out  of  s.  4.  subs,  (p)  of 
c.  73,  of  the  Revised  Statutes, 
the  word  "exempted." 
.  Held,  that,  by  this  amendment, 
the    court    was    precluded    from 


coming  to  the  conclusion  that  the 
insertion  of  the  word  "exempted/' 
in  the  chapter  of  the  Revised 
Statutes,  amended,  was  a  mistake, 
and  inserted  and  printed  acci- 
dentally, it  being  assumed,  in  the 
amending  act^,  that  the  section 
amended  was  in  full  force  and 
effect  from  the  time  it  came  into 
operation,  the  amendment  being 
one  that  would  be  out  of  place 
if  the  legislature  had  intended 
from  the  first  that  the  word 
should  not  be  there. 

Held,  further,  that,  in  tiie 
absence  of  wordfe  giving  "the 
amendment  a  retrospective  effect, 
it  could  not  be  so  read,  and  that 
the  act,  as  amended,  would  only 
apply  to  future  assessments. 

Held,  further,  the  liabilitv  of 
the  plaintiff  company  having  been 
fixed  by  R.  S.,  c.  73,  and  there 
having  been  no  appeal,  that  the 
amendment  would  not  have  the 
effect  of  preventing  the  collection 
of  the  rate  complained  of. — 
Dominion  Iron  and  Steel  Co.  v. 
McDonald,    1. 

2.  Construction —  Plans  on 
file  in  Crown  land  office. — The 
statute  (Witnesses  and  Evidence 
Act,  R.  S.  1900,  c.  163  s.  20) 
making  admissible  in  evidence 
plan?  on  file  in  the  Crown  land 
offiee  is  one  fchlat  must  be  strictly 
construed. — 33artlett  v.  The  Nova 
Scotia  Steel   Co,,  Ltd.,   259. 


TAXES     EXEMPTIONS. 
See  Assessment  and  Taxes,  1, 2. 


TRESPASS. 
See  Costs,  1;  Evidence,  5. 
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TRIAL. 

Jury  notice — Effect  of  notice. 
— A  jury  notice  is  not  a  notice  of 
trial,  but  one  changing  the  mode 
of  trial.  If  given  in  sufficient 
time  it  assigns  the  case  to  the 
jury  list  of  trials,  and  when  once 
given  makes  the  case  a  jury  case, 
at  any  time  or  times  when  the 
trial  comes  on,  imless  the  case  be 
an  equitable  one,  or  the  parties 
a^ee  to  a  trial  without  jury. — 
Hackett'Y.  Rorke,  436. 

Non-iUrection  of  material  point     \i'W 
trial  ortiered. 

Se3  Libel  and  Slander. 


TRUSTEES. 

Trust  funds —  Accounting — 
Technical  breach — Relief  of  trus- 
tee—  Statute  of  limitations — 
Report  of  referee — Power  of 
judge  to  correct  error, — Under 
the  last  will  of  N.,  after  making 
provision  for  his  daughter  E., 
all  the  rest  and  residue  of  his 
estate  was  given  to  his  two 
daughters,  A.  and  C.  equally, 
share  and  share  alike.  A  was 
appointed  executrix  and  trustee, 
and  the  share  given  to  C.  was 
directed  to  be  invested,  and  the 
interest,  dividends,  and  annual 
produce  paid  to  her  Ihlalf-yearly 
during  her  lifetime  for  her  sole 
and  separate  use,  etc. 

A  proved  the  will  and  filed  an 
inventory,  and  paid  over  to  E.  the 
amount  bequeathed  to  her,  but 
with  respect  to  C,  who  was  very 
deaf  and  weak-minded,  contented 
herself  with  supTX)rting  her  dur- 
ing her  lifetime,  usually  taking 

8g — N.  8.  R.-37 


from  her  at  the  close  of  each  year 
a  receipt  mentioning  no  amount, 
but  sealed  and  witnessed,  and 
acknowledging  payment  of  the 
interest  due  her  to  the  date  of 
each  receipt.  The  income  of  both 
A.  and  C.  were  applied  by  A. 
to  theic  joint  support,  C.  being 
provided  with  all  necessary  care 
and  attention. 

After  the  death  of  both  A.  and 
C,  at  the  instance  of  plaintiffs, 
claiming  under  E.,  a  reference 
was  ordered  to  a  master  to  ascer- 
tain iihe  amount  of  the  residue  of 
the  estate  of  N".  to  which  C.  was 
entitled,  and  also  receipts  and  ex- 
penditures by  A.  in  her  life  time 
on  account  of  C,  and  by  defend- 
ants as  executors  of  A.  after  heir 
death. 

After  receiving  the  report  of 
the  referee,  the  learned  judge 
referred  the  report  back  to  be 
varied,  and  with  further  instruc- 
tions. 

On  appeal  from  the  latter 
order, 

Held,  that  tiie  whole  cause  and 
the  matters  in  controversy  being 
still  before  the  judge,  he  had 
power,  in  giving  further  directions 
to  the  referee,  to  correct  any 
errors  into  which  he  thought  he 
had  fallen,  tihie  cause  in  this 
respect  being  unlike  a  common 
law  action. 

Also,  that  while  there  had  been 
a  technical  breach  of  trust  on  the 
part  of  A.,  as  it  appeared  to  the 
Court  that  she  had  acted  in 
respect  to  the  income  payable  to 
C,  honestly  and  reasonably,  and 
hiad  dealt  with  the  trust  property 
as  with  her  own,  and  under  the 
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advice  of  a  solicitor,  the  case  was 
an  appropriate  one  for  relief 
ander  the  Trustee  Act,  Acts  of 
1892,  c.  13. 

Also,  there  being  no  pretense 
of  fraud  on  the  part  of  A.  in  the 
disposition  of  the  income  belong- 
infif  to  C,  or  in  respect  to  its 
retention,  or  its  conversion  to  her 
own  use,  defendants  ware  entitled 
to  avail  themselves  of  the  protec- 
tion of  the  Statute  of  Limitations. 

Also,  as  to  income  received  by 
defendants  since  the  deathi  of  A., 
the  learned  judge  was  right  in 
holding  that  they  should  only  be 
charged  within  six  years  of  action 
brought. 

Also,  as  to  a  sum  of  money 
received  by  A.,  and  not  accounted 
for,  her  estate  could  not  be  re- 
lieved from  liabilitv,  but  with 
respect  to  income  wliich  si" mild 
have  been  derived  from  the  invest- 
ment of  the  sum  so  not  accounted 
for,  the  same  rule  must  be  applied 
as  in  the  case  of  income  received 
by  defendants  after  the  death  of 
A.,  and  that  the  liability  must  be 
restricted  to  the  period  of  six 
years  before  the  commencement  " 
of  the  action. 

Also,  that  the  learned  judge 
was  right,  under  the  provisions 
of  0,  32,  r.  3,  in  directing  books 


of  account  kept  by  A.,  and  which 
consisted  largely  in  admissions 
against  her  own  interest,  to  he 
taken  as  prima  facie  evidence  of 
the  truth  of  the  matters  therein 
contained. —  Cairns    v.     Murray, 


UNLAWFUL  WOUN"DIXG. 

See  Criminal  Law. 


WITNESSES  AND  EVIDENCE 
ACT. 

See  Statutes,  2. 


WORDS, 

"Law"-^  "Country''.—  Domin- 
ion  Iron  and  Steel  Co.  v.  Sydney, 
V.  87  p.  495. 


"Debt  or  liquidated  demand". 
— Graham  v.  The  Wanvick  Gold 
Mining  Co.,  307. 

"Harmless  Error''. —  Carsfens 
v.  Mug  gall,  361. 

"  Order".  "Duties",  "Arrange". 
— Ripley  v.   Logan.  349. 


WOUNDING   WITH  INTENT 
BY  SHOOTING. 

See  Criminal  Law. 
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